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PREFACE TO SECOND EDITION. 


I have revised this book, have added a considerable 
amount of matter to it, and have brought it dp to date. 

I must again express my special and great obliga- 
tion to the learned works of Sir Gooroo Dass Banerjee, 
Pundit Rajkumar Sarvadhikari, Dr. Jogendra Nath 
Bhattaeharya, Sastri G. Q. Sarkar, «,nd Mr. J. C. Ghose. 
I have made frequent reference to them, and would 
recommend all who are interested in the subject to 
study those works at first hand. Without the help 
of works such as those it is impossible for one who 
is ignorant of Sanskrit to grasp sufficiently the real 
principles of Hindu law. I have also frequently 
referred to Mr. Mayne’s well-known book on “ Hindu 
Law.” 

E. J, TREVELYAN. 
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HINDU LAW 


INTRODUCTION. 


Hindu law, as the term is understood by British administra* 
tors of justice, consists of the rules of law which are believed 
to have been generally binding on Hindus in matters to which 
they relate, at the time of the commencement of the British 
dominion, with such variations as have been made by British 
legislation, or by the established custom of any tribe, caste, 
family, or locality. 

Sir H. S. Maine says ; 1 — 

Indian ** law may be in fact affirmed to consist of a very great number 
of local bodies of usage, and of one set of customs reduced to writing, 
pretending to be a diviner authority than the rest , 3 exercising consequently 
a great influence over them, and tending, if not checked, to absorb them 
You must not understand that these bodies of custom are fundamentally 
distinct. They are all marked by the same general features ; but there 
are considerable differences of detail.” 

To use the words of a learned Brahmin judge of the High Court of 
Bengal , 4 Hindu law is a body of rules intimately mixed up with religion, 
and it was originally administered for the most part by private tribunals! 
The system was highly elastic, and had been gradually growing up by the 
assimilation of new usages and the modification of ancient text law under 
the guise of interpretation? when its spontaneous growth was suddenly 
arrested^ by the administration of the country passing into the hands of 
the English, and a degree of rigidity was given to it which it never before 
possessed.” 5 * 7 

There appears no trace of an intention on the part of the British 

1 “ Viilag8 Communities,” in the maturity of life, the rule of 

PP ; f 2 ’ native law dissolved and, with or 

“ l\ c * without his intention, was to a great 

This refers to the law of the extent replaced by rules having their 

Sasfcras, post, p. 10. origin in English "law books. Under 

* Bauer jee's “ Law- of Marriage,” the hand of the judges of the Sudder 

7 * , , Courts, who had lived since their 

y ir p y Maine (” \ illage Cora- boyhood among the people of the 
m unities, pp. 44, 45) says, ‘“At country, the native rules hardened, 
the touch of the judge of the Supreme and contracted a rigidity which they 
Court,- who had been trained in the never had in real practice.” See 
English school of special pleading, article by Mr. Justice IsTair of Madras 
atid had probably come to the East in Co nttY&'povctry Review for 1 May. 


What is Hindu 
law ? : 
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Government to arrest the development of Hindu law in its natural course. 
The intention seems to have been to secure to Hindus a faithful administra- 
tion, under the control of the British Courts, of their own law in its true 
spirit— such an administration as similar tribunals of their own might have 
furnished. And the early British tribunals were accordingly assisted by 
officers learned in the jShastras, 1 who were doubtless assumed to be also 
acquainted with the law as actually received, and who could consequently 
keep the Courts in touch with the living law in its growth and development, 
and thus enable them to administer a law adapted to actual needs, instead 
of leaving them to piece out a skeleton from the dry bones of archaic texts.” 

“ The pundits , however, failed to answer the purpose, and were displaced. 
Thenceforth the Courts have been driven to rely upon such assistance as 
could be obtained from their own experience and from formal evidence, 
together with such aid as could be obtained from writers of reputation, 
and at times have shown a tendency to fall back upon the bare texts of the 
Skasiras, without assurance that those texts were practically adopted as 
part of the ac tual current law, when evidence on the point was not produced, 
as it seldom was.” 2 

“ Questions of Hindu law never have been nor will be decided with 
reference solely to what the law was when originally propounded by Manu, 
or the very earliest writers. The Hindu law which the Courts administer, 
and are bound to administer, is that which they, availing themselves of all 
the sources of information at their command, find to be the Hindu law as 
recognized and accepted and acted upon by the general body of Hindus 
for the time being.” 3 

“ The duty of an European Judge who is under the obligation to adminis- 
ter Hindu law, is not so much to inquire whether a disputed doctrine is 
fairly deduciblc from the earliest authorities, as to ascertain whether it 
has been received by the particular school which governs the district with 
which he has to deal, and has there been sanctioned by usage. For, under 
the Hindu system of law, clear proof, of usage will outweigh the written text 
of the law.” 1 

The doctrine, “ Quod fieri non debuit factum valet” which has been 
treated as especially in force in the Bengal school on the ground that 
Jimutavahana says that “ a fact cannot be altered by a hundred texts,” 5 
has given rise to a distinction between matters of legal and matters only 
of moral obligation. 6 The doctrine is defined by Sastri G. G. Sarkar 7 

1906. The extreme anxiety of English 4 Collector of Madura v. Mootoo 
judges to administer to the Hindus Bamalinga Sathupcdhy (1868), 12 

the personal law by which -they thought M. I. A. 397, at p. 436; I B. L, R., 
Hindus were bound, has induced them P. G 1, at p. 1.2 ; 10 W. R. P. C. 17, 
to accept as living law all that is to at p. 21. 

be found in the ancient law books, 6 Day a Bhaga, oh. ii, para. 30. 
although much may have been This is the leading authority of the 

abandoned in practice, and is other- Bengal school ; post, p. 14. 

wise inapplicable. 6 See Gurulingasvjarni (Sri Balusu) 

1 Post, p. 30. v. Bamalahslmamma (1899), 26 I. A. 

•■Phillips and Trevelyan’s Law 113, at p. 144 ; 22 Mad. 398, at p. 423 ; 
relating to Hindu Wills,” 1st ed, pp, 21 All 460, at p. 487 ; 3 0. W. N. 427, 
16 > *J; ■ \ • at p. 448 ; 1 Bom. L. R. 226 : Laksh- 

3 Krisfayxramani Da$i (S. M.) v. mappa v. Bamava (1875). 12 Bom. 
Amanda Krishna Bose (1869)^4 B. L. B t H C. 364. 

(G. 0.}, 231, at pp, 287, 288* • • , ? Hindu Law,” 3rd eel, p, 16. 
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as follows : “ An act or transaction done by a man in the exercise of a right 
or power, natural or recognized by law, cannot be undone or invalidated 
by reason of there being texts in the Shastras prohibiting such act or trans- 
action.” In discriminating between the two forms of obligation “the 
actual practice of the people is commonly accepted as a guide ; and that 
which may in words appear to be a positive and imperative injunction may, 
in the light of actual practice, .be regarded as merely directory or monitory 
but legally optional ; as addressed to the conscience rather than to the 
tribunals,; and may consequently fall beyond the scope of compulsory 
enforcement ; 1 Where the act . is illegal, it is not justified by the 


: .In • ttoea. matterB • ffiMullaW' ...differs from other systems Difference 
of law, viz. in the family law, which arises from what is called gys^msof 
by English lawyers the joint family system ; secondly, in the UWt 
law of adoption ; and thirdly, in the law of succession and 

inheritance. 

Throughout British India, questions relating to the success Application of 
sion, inheritance, adoption, and marriage of Hindus, to caste, Mia. 
and to Hindu religious usages 3 or institutions, are decided! 
according to Hindu law. 

Although there is a variation in their language, the several 
enactments, which now prescribe the law to be administered 
in the Courts established in British India, are in substantial 
agreement in making this provision. 

The following is a list of such enactments 


The High Court of Bengal, 


5, 6 Geo. V. c. 5, s. 112, High Court of 
21 Geo. III. c. 70, s. 17, BengaI ’ 


in the exercise of its ordinary / read with the Letters Patent, 
original civil jurisdiction. 1862, s. 18, and the Letters 

\ Patent, 1865, s. 19. 


The High Court of Madras 
in the exercise of its ordinary / 
original civil jurisdiction. 


/ O, 6 Geo. \ . C. 5, S. 112, High Court of 
37 Geo. III. c. 142, s. 13, Ma ' drftS - 
read with 39, 40 Geo. III. c. 

79, s. 5, Letters Patent, 1862, 
s. 18, and Letters Patent, 

1865, s. 19. 


a 


1 Phillips and Trevelyan’s “Law 


C. W. N. 275, at p. 277. 

3 I.e. any usage or institution con, . 
nected with religious ceremonies ; see 
pout, pp. 6, 7. 
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5 , 6 Geo. V. o. 5, s, 112, 
37 Geo. III. c. 142, s. IS, 
read with 4 Geo. IV. c. 71; 
s. 9, 1 Letters Patent, 1862, 
s. 18, and Letters Patent, 
1865, s. 19. 

There is in the above enactments no express reference to questions 
of marriage, caste, or religious usages and institutions, but the Supreme 
Courts and High Courts have always dealt with such questions according 
to the personal law of the individuals concerned . 2 

The Presidency Small Cause Courts have to determine all 
questions according to the law administered by the High Courts 
in the exercise ol their ordinary original civil jurisdiction. 3 

Bengal (outside Calcutta), 
the Province of Agra and 
Assam, and the Province of 
Bihar and Orissa. 4 

The Courts of the Madras 
Presidency (outside the town 
of Madras), except the tracts 
respectively under the j urisdic- 
tion of the agents for Gan jam 
and Vizagapatam. 

The Bombay Presidency 
(outside the island of Bom- 
bay). 

The last-mentioned section is as follows: “The law to be observed 
in the trial of suits shall be Acts of Parliament* and Regulations of 
Government applicable to the case ; in the absence of such Acts and 
Regulations, the usage of the country in which the suit arose ; if none 
such appear, the law of the defendant ; and in the absence of specific 
law, and usage, justice, equity, and good conscience alone.” , , ,, 

f Act IV. of 1872, s. 5; as 

The Punjab. j amended by Act XII. of 

1878.* 


The High Court of Bombay 
in the exercise of its ordinary 
original civil jurisdiction. 


High Court of 
Bombay. 


Presidency 
Small Cause 
Courts. 


Bengal, Agra, 
Assam, Bihar, 
and Orissa 
Provincial 
Courts. 


Act XII. of 1887, s. 87, as 
amended by Act XVI. of 

1911. 


Madras Pro- 
vincial Courts. 


Bombay Pro- 
vincial Courts 


Bombay Regulation IV. of 
1827, B. 26. 


gee Mathura Kaikm v. Esu 5 Act XV. of 1882, s. 16. 

Mn (1880), 4 Bom. 545, at p. 556. 4 As to Bihar and Orissa, see Act 

See In re Kahandas Narrandas VII. of 1912. 

50), 5 Bom. 154, at pp. 166, 167, 5 As to Delhi, see Act XIII, of 

1912, s. 3. 
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This enactment describes the topics of Hindu law to be dealt with 
by the Courts as ci succession, special property of females, betrothal, 
marriage, divorce, dower, adoption, guardianship, 1 minority, 2 bastardy, 
family relations, wills, legacies, gifts, partitions, or any religious usage 
or institution,” but in all these cases gives preference to a valid custom, 
which is not contrary to equity and good conscience. Although this 
description is more detailed than is to be found in the other enactments, 
the other Courts in practice apply Hindu law to all these cases when the 
status, act, or right of a Hindu is in question. 

Oudh. — Act XVIII. of 1876, s. 3. Guam 

This section contains provisions similar to those in force in the Punjab. 

The Central Provinces. — Act XX. of 1875, s, 5 . 

In this enactment the topics of Hindu and Mahomedan law are de- 
scribed in the same way as for the Punjab, except that “ divorce ” is not 
included. In the few Hindu cases in which the question of divorce arises, 3 4 
the question would probably be held to be included in the expression 
“ marriage. 55 - 

Burma, except the Shan States.— Act XIII. of 1898, s« 18. 

British Beluchistan. — -Beg. III. of 1890, s. 89. 

Ajmere and Merwara Beg. III. of 1877, s. 4, 

The wording of this section corresponds with that of Act IV. of 1872, 
s. 5A 

Questions of capte, i.e, questions relating to matters which 
affect the internal autonomy of a caste or its social relations, 5 
and questions of religious usages and institutions can only 
be determined by the Civil Courts where their determination 
is necessary for the purpose of deciding a suit “ of a civil nature.” 

A suit in which the rights to property or to an office is contested is a 
suit of a civil nature, notwithstanding that such right may depend entirely 
on the decision of questions as to religious rites or ceremonies. 6 

In a Bengal case 7 the following has been said on this subject : Cfi It may 
be conceded that suits in which the principal question relates to the 

1 See Act VIII. of 1890, s. 17. “ Civil Procedure Code,” and Mulla’s 

2 Except in questions of marriage, “ Civil Procedure Code,” Venkatacha - 

dower, divorce, and adoption, the age lapati v. Subhcirayadu (1890), 13 Mad. 
of majority has been fixed by Act IX. 293 ; Krishnasami v. Virasami Cheiii 
of 1875. (1886), 10 Mad. 133; Krishnasami 

3 Post, pp. 63, 64. Ayyangar v. Samaram Singrachariar 

4 Above. (1906), 30 Mad. 158 ; Lokenath Misra 

5 Appaya v. Padappa (1 898), 23 v. DasaratM Tewari (1905), 10 C.W. N. 

Bom. 122, at p» 130 ; Anandrav Bln - 505. See Sadagopa Chariar v. Kama 

hkaji Phadlce v. Shankar Daji Chary a Ptao (1907), 34 1. A. 93 ; 30 Mad. 185; 

(1883), 7 Bom. 323, at pp. 328, 329. 11 C. W. X. 5S5 ; 9 Bom. L. R. 663. 

6 ActV. of 1908, s. 9; Act XIV. of 7 Gourmoni Dehi v. Chairman of 

1882, s. 11. See the cases collected in Panihaii Municipality (1910), 14 

the note to that section in O’Kinealy’s C. W. N. 1057, at pp. 10G1, 1062. 


Central 
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performance of religions rites or ceremonies are not suits of a Civil nature, 
and to the same category belong suits for vindication of a mere dignity 
attached to an office. 1 But it is well settled that suits in which the principal 
question relates to the right to an office, are suits of a Civil nature, and 
not the less so, because the right claimed may depend upon the decision 
of questions as to religious rites or ceremonies or even religious tenets. 2 
Now suits for offices of a religious character, that is, those in which the 
title to the office is dependent upon the performance of religious rites and 
ceremonies, may be divided into two classes, namely, first 9 religious 
offices to which fees are appurtenant as of right, and secondly , religious 
offices to which no fees are attached, but which entitle the holder thereof 
to receive such gratuities as may be paid to him. In the former class 
of eases, that is, in respect of offices to which fees are attached, there is no 
doubt that a suit will lie for a declaration that the office is vested in the 
plaintiff. 3 4 As regards religious offices of the second class, there has been 
some divergence of judicial opinion upon the question, ^whether a suit will 
lie £or an office to which no fees are attached. In “Bengal 5 ’ the view 
has been maintained that a suit by a person claiming to be entitled to a 
religious office of this description against an usurper for declaration of 
his right to the office is a suit of a Civil nature maintainable in a Civil 
Court A The contrary view has apparently been maintained in Madras. 5 
In Bombay, a distinction has been made between an office which is attached 
to a particular temple or place, and an office which is entirely personal 
in character. As regards the former class it has been held that the suit 
is maintainable. 6 As regards the latter, the balance of authority supports 
the view that the suit is not maintainable, 7 though the contrary view 
was maintained in Say ad Hashim v. Husein Sha. s This distinction between 
local and personal offices has also been recognized in Allahabad.” 9 

For instance, a suit lies— 

(a) to determine a right to give offerings at a temple ; 10 

( b ) to restrain the removal of an object of worship ; 11 


1 See Sunkur Bharti Swami (Sri) v. 
Sidha Lingayah Charanti (1843), 3 
M. I. A. 198 ; 6 W. R. P. C. 39 ; S. C. 
on remand (1845), 2 Bom. 473 ; 
Sadagopa ( Striman ) v. Kristna Tata* 
chariyar (1863), 1 Mad. H. C. 301; 
Narayan Vithe Parab v. Krishnaji 
Sadashiv (1885), 10 Bom. 233 ; Ka- 
ruppa Goundan v. Kolanthayan (.1883), 
7 Mad. 91 ; Gadigeya v. Basaya (1910), 
34 Bom. 455 ; 12 Bom. L. R. 358. 

2 Krishiama Chariar (Tiru) v. 
Krishnasawmi Tala Chariar (1910), 
6 I. A. 120; 2 Mad. 62; S.C. on 
remand Krislmasami v. Krishnama 
Chariar (1882), 5 Mad. 313. 

, , 8 Muhammad v. Ahmed (Say ad) 
(1861), 1 Bom. H. C. App, 18. 

4 Mam at Pam v. Bapu Ram (1887), 

15 Calc, 159 ; Kali v. Goitri (1890), 

17 Calc. 906 ; JDinonath v. Protap 

Chundra (1899), 27 Calc. 30 ; 4 


C. W. N. 79. 

5 Tholappala v. Venkata (1895), 19 
Mad. 62 ; Subbar ay a v, Vedanta • 
chariar (1904), 28 Mad. 23, 

6 Limba v. Kama (1888), 13 Bom. 
548 ; Gursangaya v. Tamana (1891), 
16 Bom. 281, The right of hereditary 
priest to a family was upheld in 
Ghelabhai v. Hargomn (1911), 36 Bom, 
94 ; 13 Bom. L. R, 1171. 

7 Murari v. Suba (1882), 6 Bom. 
725 ; Gadigeya v. Basaya (1910), 34 
Bom. 455 ; 12 Bom. L. R. 358. 

8 (1888), 13 Bom. 429. 

9 CJmnnu DaU Vyas v. Balm 
Nandan (1910), 32 All. 527 ; Barsati 
v. Chamru (1907), 29 AIL 683. 

10 VengamutJm v. Pandaveswara 
Gurukal (1882), 6 Mad. 15L 

11 Dhwrmm Singh Mohunt v Kissen 
Singh (1881), 7 Calc. 767 ; 9 Cl L. R, 
410. 
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(c) to restrain the removal of religious marks in a temple, or unjustifiable 

changes in the character of a temple as a religious institution ; 1 

(d) to assert an exclusive right to worship in a temple ; 2 

(e) to assert a right of access to the inner shrine of a temple ; 3 

(/) to assert a right to officiate exclusively as a priest on the occasion 
of the cremation of all dead bodies brought to a particular place ; 4 

(g) to assert the right to administer religious rites to pilgrims. 5 

(h) to assert a right to fees on marriages ; 6 

(i) to assert a right to certain honours as high priest of a temple ; 7 

(j) to assert a right to a certain office in a temple ; 8 

(h) to assert a right to enter a prayer hall belonging to a certain religious 
fraternity ; 9 

(l) to recover vessels borrowed by another division of the caste. 10 

The Court cannot determine caste disputes, where no right of property Caste 
is involved. 11 It will not interfere when an individual has been excluded question*, 
from caste, or has been excommunicated or otherwise deprived of religious 
rights by an authority in that behalf, unless the exclusion is contrary to 
natural justice, as, for instance, where he has been condemned without 
having an opportunity of being heard. 12 The loss of a mere social right 
does not justify the interference of the Court. 13 

The principle was laid down by Chandarvarlear , J., as follows in Nathi 
Velji v. Keshawji ( 1901), 26 Bom. 174 ; 3 Bom. L. R. 718, as follows : — 

“ A suit raising a caste question must fall in one of three classes : 

“ I. It may be a suit brought by a member of a caste complaining of his 
exclusion from it and asldng for a declaration that the expulsion is illegal, 
and that he is still a member of the caste, and as such entitled to its social 
privileges. The Civil Courts have no jurisdiction to entertain such a suit. 

u II. It may be a suit, brought by a member of a caste expelled from it, 
for a declaration that the excommunication is illegal and that he is entitled 
to certain rights of property or office as a member of the caste. The Civil 

1 Krishnasami Ayyangar v. Sama- (1893), 21 Calc. 463. 

ram Singrachariar (1906), 30 Mad. 10 Pragji Kalan v. Govind Qopal 
158. (1887), II Bom. 334. 

2 A?iandrav Bhikaji Phadhe v. 11 Jethabai Narsey v. Chapsey 

Shankar Da ji Chary a (1883), 7 Bom. Cooverji (1909), 34 Bom. 467; 11 

323 ; Krishnasami v. Krishnama Bom. L. R. 1014. 

Chariar (1882), 5 Mad. 313. 12 Sec Appaya v. Padappa (1898), 

3 V enkatachalapati v. Subbarayudu 23 Bom. 122 ; Keshavlal v. Girja 

(1889), 13 Mad. 293. (Bai) (1899), 24 Bom. 13 ; Jagan- 

4 Gourmand v. Chairman of Panihati naih Churn v. AJccili Dassia (1893), 

Municipality (1910), 14 C. W. N. 1057. 21 Calc. 463 ; Ganapati v. Bharati 

Sec Him Panday v. Bashu Panday Swami (1894), 17 Mad. 222 ; Vallabha 

(191 G), 1 Patna L, J. 381. v. Madusudanan (1889), 12 Mad. 

5 Ramasawmy Aiyan v. Venkata 495 ; Krishnasami Chetti y, Virasami 

A chart (1863), 9 M. I. A. 348; 2 Chetti (1886), 10 Mad. 133. . . 

W. R. P. C. 21. 13 Raghunath Damodhar v. Janard- 

6 Gursangaya v. Tamana (1891), han Gopal (1891), 15. Bom. 599 ; 

16 Bom. 281. _ Mayashanlmr v. Harishankar (1886), 

7 Archakam Srinivasa Dikshatulu v. 10 Bom. 661 ; Kanji Bavta v. Arjun 

Udayagiri Ananiha Charlie (1869), 4 Shamji (1893), T 8 Bom. 115; Sud- 

Mai H. C. 349. ' ’ haram Patar v. Sudharam (1869), 

. 8 • Srinivasa v, Tiruv&ngada (1888), 3 Ben. L. R. (A. 0.) 91 ; 11 W, R. C. R. 

' 1,1 Mad. 450. . ' . 457 ; Raj Kisio Majee v. Nobaee Seal 

9 Jagannath Churn v. Akali Dassia (1864). 1 W, R. 0. 351, 
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Courts have jurisdiction to entertain such a suit, if the result of the excom- 
munication is to deprive a man of his civil rights ; hut even here the juris- 
diction is limited ; all that the Court can inquire into is whether the order 
of excommunication was passed bond fide in accordance with natural justice. 
The inquiry is to be conducted from the point of view of the caste and not 
of the Court into the reasonableness of the rule for a breach of which the 
order of excommunication was passed. If these conditions are fulfilled, 
the Court must hold that the caste acted within its powers as a domestic 
tribunal with whose discretion it will not interfere, 

“lH. It may be a suit brought by an expelled member for damages 
on account of loss of caste or character. The Civil Courts have jurisdiction 
in such a suit ; but the jurisdiction is subject to the law that a libel to a 
man’s position in his caste can give them no right to claim damages from 
any of his caste-fellows if they have acted bond fide for the protection of 
their caste interests in the discharge of their caste duty.” 

In the Bombay Presidency (outside the island of Bombay), the Courts 
are prohibited from deciding caste questions, except in a suit instituted 
for the recovery of damages on account of an alleged injury to the caste 
and character of the plaintiff, arising from some illegal act or unjustifiable 
conduct of the other party. 1 The principle is, would the taking cognizance 
of the matter in dispute be an interference with the autonomy, i,e< the 
internal management, of the caste ? 2 

The High Courts of Bengal, Madras, and Bombay, in the 
exercise of their ordinary original civil jurisdiction, are also 
required to administer the Hindu law in all matters of contract 
and dealing between Hindus, except -where such matters have 
been the subject of legislative enactment. 

So far as it goes, the Indian Contract Act 3 has superseded the Hindu 
law of contracts ; 4 but it may sometimes be necessary to refer to Hindu 
law as to matters of contract or dealing. For instance, the Hindu law 
of gifts is to some extent still applied to gifts by Hindus, 5 and the law of 
damdupat , by which no greater arrear of interest can he recovered at any 
one time than what will amount to the principal sum, is applied in some 
cases. 6 Although the law of damdupat only applies to contracts, and not 


1 Bom. Beg. II. of 1827, s. 21. 
See Girdhar v. Kalya (1880), 5 Bom. 
83 ; Nemchand V. Savaichand (1866), 
i$ Bom. 84, note ; Pragji Kalan v, 
Govind Gopal (1887), 11 Bom. 534. 

2 Murariv. Suba (1882), 6 Bom. 725, 
at p. 727 ; Anandrav Bhikaji PJiadke 
v. Shankar Daji Chary a (1883), 7 Bom. 
323, at pp. 328, 329, 

3 IX. of 1872. 

4 Madhub Chunder Poramanich v. 
Bajcoomar Doss (1874), 14 B. L. B, 
76 ; 22 V 7 . K. C. B. 370, 

■ 5 Posfy Ctaty .xvitk 


6 It applies to Calcutta and Bom- 
bay, Nobin Chunder , JBanerjee v. Bo* 
mesh Chunder Chose (1887), 14 Calc. 
781; Ramconnoy Audicarry v. Johur 
Ball Dutt (1880), 5 Calc. 867; 7 
0. L. B. 204 ; Canpat Pandwang v. 
Adarji Dadabhai (1877), 3 Bom. 312 ; 
Nussenoanjee v. Laxman (1906), 30 
Bom. 452 ; 8 Bom. L. B. 82 ; dee- 
wanbai v. Manor das Laclmondas 
(1910), 35 Bom. 199 ; 12 Bom. L. B. 
992. It applies to cases outside the 
island, of Bombay, Sundardbai v. 
dayamnt Bhikdji Nadgowda (1899), 
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to judgment debts , 1 that law may be applied in cases where the Judge has a 
discretion as to the rate of interest , 2 

It has been held in Calcutta 3 that the law of damdupaf, applies to 
mortgages, but a different view has been accepted in Madras , 4 

In some other matters, such as maintenance , 5 the Courts may administer 
Hindu law between Hindus as matters of equity and good conscience. 


In some of the enactments above referred to the Courts are when Hindu 
required to administer the Hindu law only in cases where the lbTe. appkc " 
defendant is a Hindu , 6 and in some of them in cases where the 
parties are Hindus. In either case the question as to whether , . 
the Hindu law is to be applied depends rather upon whether jf 
the person whose inheritance, succession, etc., is in dispute was ? 
a Hindu, or the persons, whose dealing is in question, were j 
Hindus, rather than upon the accident of the arrangement of 1 
the parties in the litigation . 7 


As to the application of their personal law to Hindus, apart from 
legislative enactment, see In re Kahandas Narrandas (1880), 5 Bom. 154, 
atpp. 166, 167, 170. 


24 Bom. 114; 1 Bom. E. It, 551; 
SuJcctlal v. Bapn SaJcaram (1899), 24 
Bom. 305 ; 2 Bom. E. B. 18 ; Dagdusa 
Shevakdas v. Ramchandra (1895), 20 
Bom. 611; Ganesh Dharnidhar Ma- 
- Jnxrajdev (Shri) v. Keshavrav Govind 

Kulgavkar (1890), 15 Bom. 625 ; 
Balknshna Bdbaji v, Hari Govind 
(1890), 15 Bom. 84; Ali Saheb v. 
Shabji (1895), 21 Bom. 85 ; Hari 
Mahadaji Savarhar v. Balambhat 
Raghunath Khare (1884), 9 Bom. 233 ; 
Narayan v. Satvaji (1872), 9 Bom. 
H, C. 83. It does not apply to the 
Bengal Presidency outside Calcutta, 
Hetnarain Singh v. Ram Dein Singh 
, (1883), 9 Gale. 871 ; 12 C. L. B. 590 ; 

Surjya Narain Singh v. Sirdhanj Loll 
(1883), 9 Calc. 825 ; 12 C, L. R. 400 ; 
Fran Krishna Tewary v. Jadu Nath 
Trivedy (1898), 2 C. W. N. 603. It is 
not in force in Madras, F. Annaji Ran 
v* Ragubai (3.871), C Mad. H. C. 400. 

1 Nanda Lai Ray v. Dhirendra Nath 
Chalcravarti (1913), 40 Calc. 711 ; 


1 Nanda Lai Ray v. Dhirendra Nath 
Chalcravarti (1913), 40 Calc. 711 ; 
In the matter of Hari Lall MulUch 
(1906), 33 Calc. 1269. See Ram 
Range Audhicary v. Cally Churn Dey 
(1894) 21 Calc 841 

? mralal Ichhalal ( Majmudar ) v. 

istlHi 


Narsilal Chaiurbhujdas (Desai) (1913), 
40 I. A. 68 ; 37 Bom. 326 ; 17 C. W. N. 
573; 15 Bom. L. B. 483; Act XIV. 
of 1882 (Civil Procedure), s. 209; 
Act V. of 1908 (Civil Procedure), 
s. 34. 

3 See Meenakshi Ammal v. Rama 
Aiyar (1912), 37 Mad. 390; ICunja 
Lai Banaji v. Narsamba Debi (1915), 
42 Calc. 826 ; 20 CiW.N. 110. 

4 Madhawa Sidhanta Onahini Nidhi 
v. V enhalaramanjulu Naidu (1903), 
26 Mad. 662. 

5 See Meenakshi Ammal v. Rama 
Aiyar (1912), 37 Mad. 396. 

6 See law to be administered in 
High Courts in the exercise of their 
ordinary original civil jurisdiction, 
ante, pp. 3, 4. 

7 This seems to be the effect of the 
following cases. Azvmmnissa Begum 
v. Dale (1871), 6 Mad. H. C. ,455, at 
pp. 474, 475 ; AU Saheb v. Shabj 
(1895), 21 Bom. 85; LaJcshmandas 
Sarupchand v. Dasrat (.1880), 6 Bom. 
168, at- pp. 183, 184 ; Sarkies v. 
P rosonornoyee Dossee (1881), 6 Calc. 
794, at pp. 805, 806 ; 8 C. L. B. 76, 
at pp. 86, 87. 
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SOURCES. 


Sources of Hindu Law. 

In the first stage of Hindu law, as writing was unknown, 
dependence had to be placed upon memory. The original 
sources were the Sruti (things heard) and the Smriti (things 
remembered). The former were said to be the actual utterings 
of the Creator. The latter, although of divine origin, were 
couched in the language of the rishis or sages of antiquity. 

The Sruti were in words which would be recited and sung. 
They comprised the four Vedas, the six Vedangas, or appendages 
to the Vedas, and the Upanishads. There are a few passages 
in the Vedas which incidentally allude to a rule of a law, or 
which gave an instance from which a rule of law may be inferred. 

The Smritis are the principal sources of lawyers’ law, but 
they contain much which has nothing to do with law. The 
earlier Smritis were mere manuals for the use of students , 1 

In the second stage of Hindu law the authorities were in 
writing. They consisted of the Codes or Sastras 2 or Smritis 
which were based upon older Smritis and on what are called 
Sutras . Of these such as related to DMrM®, or law or duty, 
only concern us. Even the Dharma Sastras contain much 
connected with religious rites, expiation, and so forth. 

Of the Sutras (lit. Strings) those related to practical affairs are called 
Dharma Sutras , the principal of which are those by Gautama, whose date 
is not earlier than 300 b,c., of Baudhayana, of Apastamba, of Vasishta, and 
of Vishnu, 

Although in theory Hindu law is ultimately based upon the 
Vedas, which are said to have been of divine origin, in matters 
of law the Vedas are of no greater authority than the Smritis 
(things heard by the rishis, or sages of antiquity), or codes of 
revealed law. For all practical purposes it is unnecessary to 
trace the law earlier than the Dharma Sastras. 

In modern practice the Dharma Sastras are of less authority 
tlian the Commentaries and Digests, which are based upon them, 
and the views expressed in the Commentaries and Digests in 
their place give way to the. decisions of the Judicial Committee 
of the Privy Council and of the High Courts of British India. 


Sruti , 
Smriti . 


Sutras . 
Sastras, 


Scriptures. 
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With regard to the interpretation of ancient text-books on Hindu law Interpretation 
the Judicial Committee say this, 1 “ They now add that the further study j aufc ' li0rit ' ies * 
of the subject necessary for the decision of these appeals has still more j 
impressed them with the necessity of great caution in interpreting books 1 
of mixed religion, morality and law, lest foreign lawyers, accustomed to I 
treat as law what they find in authoritative books and to administer a | 
fixed legal system, should too hastily take for strict law precepts which j 
are meant to appeal to the moral sense, and should thus fetter individual * j 
judgments in private affairs, should introduce restrictions into Hindu ! 
society, and impart to it an inflexible rigidity never contemplated by the 
original law givers*” 

The principal Codes or Sanhitas constituting the Dharma The $a&traB. 
Sasiras 2 are— 

1. 'The Code of Institutes of Mam , 3 ^ 

This is undoubtedly the most important of the Dharma Sasiras. Its 
authorship is unknown, and there is great uncertainty as to its age. It 
was translated by Sir William Jones, who considered it was written in 
the thirteenth century b.c. Modern investigation has placed it much later. 

Professor Macdonell 4 considers that it “ probably assumed its present 
shape not much later than 200 a.d.” Dr. Biihler 5 considers “that the 
work, such as we know it, existed in the second century a.d.” Professor 
Jolly 6 remarks that the code cannot well be placed later than the second to 
third century a.d. Professor Max Muller held 7 that it cannot be earlier 
than 400 a.d., but this view has been met by Dr, Biihler. 8 

2. The Code or Institutes of Yajnavalkya . 

This code is second in importance to that of Mami, It was apparently 
written in one of the early centuries of the Christian era. The Mitahhara 9 
is a commentary upon this code. ' : 

8. The Code or Institutes of Narada . 

The translator (Dr. Jolly) of this code fixes its earliest possible date 
at about 400 or 500 a.d. 


1 Gurulingaswami ( Sri Balusu) v. of the Bast,” vol. xxv., by Dr. G. 
Ramalahshmamma (Sri Balusu) ; Ra~ Biihler. 

dhamohun v. Hardai BiU (1899), 20 4 “ History of Sanskrit Literature,” 

I. A. 113, at p. 136 ; 22 Mad. 398, at p. 428. 

pp, 415, 416 ; 21 All. 460, at pp. 478, ‘ 5 “ Sacred Books of the East,” 

479 ; 3 C. W. N. 427, at p. 442; vol. xxv. p. exiv.; “Imperial Gazetteer 

1 Bom. L. R. 226; Balwant Singh of India ” (1908), ii. 262. 

(Bad) v. Kisliori (Rani) (1898), 25 6 “ Rccht und Sittc ” (Encyclo- 

I. A. 54 ; 20 All. 267 ; 2 C. W. K. 273. paedia of Indo-Aryan Research), p. 16. 

2 Works of authority. For a list 7 “ India, What can it Teach us?” 

of all the Sanhitas (collections or pp. 91, 366. 

institutes), see Sircars “ Yyavastha 8 “Sacred Books of the East,” 

Darpana,” preface, and Bhattacha- vol. xxv. p. 117, In 15 CL W. N. cxi., 

rya’s “ Hindu Law,” 2nd ed., p. 25. Mr. Kashi Prasad Jayaswal fixes the 

s For an account of Mann’s Code date at about 150 b.o, 

.see the introduction to “ Sacred Books 9 Post, p. 16, 



12 DIGESTS. 

Commentaries After the Sastras the next step in the development of Hindu 

and Digests. . 

law consisted in the composition of a number of Commentaries 
and Digests based upon the Sastras . 

The authority of the several commentators necessarily 
varied in different districts, and thus arose the schools of law, 
which are operative in different parts of India. 1 

The differences between these schools are said to have risen 
in the main from the different views expressed by the com- 
mentators who were of authority in the districts which were 
governed by the schools respectively. Difference of the custom 
of districts may also have helped to differentiate the schools 
both directly and indirectly by influencing the opinions of the 
commentators. 

The two principal schools 2 of Hindu law are— 

Shooisof ? ** The Mitakshara 3 school, which prevails throughout 

Hindu law. India, except ■where the Bengal school prevails, 

I 

This is the older and more orthodox system of Hindu law. It is a relic 
of the patriarchal system, 

2. The Bengal or Daya-bhaga 4 school, which prevails where 
the Bengal language is spoken by the inhabitants of the country, 6 

This school was founded by Jimutavahana 6 and Raghunan&ana 7 in 
the fifteenth century. It has been considered by some writers to owe 
its origin to Brahminical authority, but Mr. S. CL Mitra attributes the 
peculiarities of this school to the commercial activity of the Bengalees, 
and to their antagonism to Brahmanism . 8 The former view is supported 


1 See Collector of Madura v. MooU kari’s “ Law of Inheritance,” pp. 343- 
too JRamalinga Sathupathy (1868), 346, 

12 M. I. A., 397, at p. 435; 1 B. L. 3 So named after the treatise by 
R. P. 0. 1, at p. II ; 10 W. R. P. 0* Vijnaneslivara (post, p. 16), which is 

17, at p, 21 ; G. D. Banerjee’s “ Law of authority throughout India, except 

of Marriage,” 3rd ed., p. 5. Dr. where superseded by other works in 
Jogendranath Bhattaeharya (“Him Bengal and Western India, 
du Law,” 2nd ed., pp. 28, 29) con- 4 Sometimes called the Cauriya 
siders that the Commentaries and school. 

Digests were the outcome of a desire 5 That is, the Revenue divisions of 
to reconcile the Smritis at the time the Presidency of Bengal, Raj shay c, 
when Brahminism had regained its Dacca, Burdwan, and Chittagong, 
ascendancy. See also S. 0. Mitra in Manbhoom, the Assam' Valley districts, 

“ Law Quarterly Review,” vol. xxi, Sylhet and Oacliar, As to Assam, see 

p, 380, xxii. p. 50. Deepo Debia v. Gobindo Deb (1871), 

2 This expression has been objected 16 W. XL 0. R. 42, 

to, but it was defended by Colebrooke 6 Dost, p. 14. 

(Strange’s “ Hindu Law,” vol. i, p, 7 Post, p. 15. 

■ 319) who originated it. See G, D. 8 t£ Law Quarterly Review,” vol. 

Baner joe’s “Law of Marriage,” 3rd xxi. p. 380 ; vol. xxii. p. 50. 

ed., pp. 6, 7 ; Rajknmar Sarvadhi- 



SCHOOLS, 


13 


by the religions character of the system of inheritance (post, ohap. xii.). 

The latter view is supported by the freedom of alienation allowed "by the 
Bengal school. 

school is suhdiyidod into four minor schools* Subdivision of 

vrt 7 hlit/aksfiaru ■ 

VI . ' school, 

1. The Benares school 

This school prevails in Behan in the district of Benares, and in Central 
and North-western India, and in the whole of Northern India , 1 * except 
that in the Punjab it is considerably modified by customary law. 

2. The Dravida or Dravira school 

This school prevails in the Madras Presidency, ie. in the southern 
portion of the peninsula. It was founded in the thirteenth century by 
Devananda Bhatta . 3 

Mr. Morley 3 says that the Dravida school “may be subdivided into Subdivision of 
three districts in each of which some particular law treatises have more Gravida, 
weight than others ; these districts are : Dravida, properly so called/ school# 
Karnataka , 5 and Andhra . 55 6 AAA * 

8. The Maharashtra school 

This school prevails where the'Maratha language is spoken as a vernacular 
and in Guzerat and Kanara. 


1 Orissa is said, in Morley’s "Digest” law was applied to a case from Orissa. 
(Introduction, p. exc.), to he governed Bee also Kalee Pudo Banerjee v. 
by this school. In a note to Bishen - Ckoitun Pandah (1874), 22 W. R. 
pirea Munee v. Soogunda {Ranee) 0. R. 214; Jogendra Bhupati Hurri 
(1801), X Ben. Sel. R. 37, at p. 30, Chundun Mahapatra (Raja) v. Nitya - 
note (2nd ed., 49, at p. 51, note), Mr. mind Mansingh (1890), 17 I. A. 128 ; 
Macnaghten states that * 4 the author!- 1 8 Calc. 151. In Parbati Kumari Debi 
ties followed in Orissa are the same (Srimati Rani) v. Jagadis Qhunder 
with those of Bengal 55 ; but the Dhabal (1902), 291. A. 82; 29 Calc, 
opinions of the pundits in this case 432 ; 6 C. W. N. 490 ; 4 Bom. L. R. 
were not founded on Bengal authori- 365, the decision of the Court in India 
ties, and as Mr. Mayne points out showed that Orissa was governed by 
(8th ed,, p. 11, note), An another the Mitakshara, but the question 
Orissa pase mentioned in Macnaghten’s was not decided by the Judicial 
“Hindu Law, 55 ii. 306, the opinion Committee. 

of the pundits was founded on the 2 Post , p. 17. See Collector of 
Mitakshara. In Raghunadha (Sri) v. Madura v. Moottoo RamaMnga Sathu- 
Brozo Kishoro (Sri) (1876), 3 I. A. pathy (1868), 12 M. I. A. 397, at p. 
154 ; 1 Mad. 69 ; 25 W. R. C. R. 291, 433 ; 1 B. L. R. P. C. 1, at p. 10 ; 

which was a ease from Ganjam, which 10 W. R. P. C. 17, at p. 20. 
was included in the ancient Hindu 3 Morley 5 s C£ Digest, 5 ’ Introduction, 
kingdom of Orissa, the law of the p. cxci. 

Dravida school was applied apparently 4 Where the Tamil language is 

without question. Mr. Mayne spoken. 

(“Hindu Law A 8th ed., p. 11) 5 Where the Kan are so language is 

suggests that the Court applied the spoken. 

system of law with which it was 6 Where the Telegu language is 

most familiar. In Rajh ubanund Doss spoken. See NarasanimaZ v. Bulam- 
v. Sadhu Churn Boss (1878), 4 Calc, macharlu (1863), 1 $L H. C. 420, at 
425 ; 8 C. L; R. 534, the Mitakshara p. 425, 
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L The Mithila school. 

This school prevails in what was in ancient times the Province of Mithila, 
or Tirhoot, 1 and in the adjoining districts. It was founded by Chandesh- 
war, 1314 a.d., and Yachaspati Misra, who flourished in the fifteenth 
century.* 

Punjab school. Sastri Golap Chundar Sarkar 3 added to this enumeration a school which 

he called the Punjab school. This school is not recognized by other text 
writers, and is not referred to in the authorities by that name. There 
may be many differences between the Hindu law as administered in the 
Punjab and that which is administered in the other provinces, but such 
differences arise from the existence of local customs, upon which the 
law is there based, 4 and do not, as in the case of the other schools, 5 arise 
from differences of opinion as to the true construction of texts. - 

'' The geographical limits of these schools cannot be accurately 
defined. 6 Where there is a dispute as to which school prevails 
in a particular locality the question must be determined upon 
evidence. 

The redistribution of districts or other arbitrary divisions of land by 
,1 he Government does not render the inhabitants of the locality dealt with 
liable to be subject to a different school of law. 7 

Paramount The following are the principal works of. authority in the 
SSrfty, Bengal school : 8 — 

Bengal school. j Daya-bhaga , 9 by Jimutavahana. 

Nothing certain seems to be known of the author. According to Mr. 
Colebrooke and to Dr, Jogendranath Bhattacharya he probably lived in 


3 “ The district of Tirhoot, which (1875), 23 W. R. C. R. 272. This 
is a corruption of the Sanskrit name decision was after remand by tho 
TimbhuJdi, is, as the name implies. Judicial Committee in Shea Soondooree 
bounded on three sides by three (Mussamnt) v. Pirthee Singh (1872), 
rivers, namely, by the Gandak on 21 W. R. 0. R. 80. The judgment 
the west, the Kosi on the east, and of the Judicial Committee seems to 
tho Ganges on the south.” G. 0. show that the burden was upon the 
Sarkar! “ Law of Adoption,” p. 446. person assorting the retention of the 
See map of ancient Mithila annexed law originally applicable to the dis- 
to P. C. Tagore’s translation of tho trict, but this view of the judgment 
Vivada Chintamani. was not suggested in the judgment 

2 Bhattacharya’s “ Hindu Law,” of the High Court on remand, nor 

2nd ed., p. 49. was it referred to when the case came 

3 “Hindu Law,” 3rd ed., p. 29, again before the Judicial Committee 

“ Law of Adoption,” pp. 228, 254. (Sheo Soondary v. Pirthee Singh (1877), 

* See Tupper! “ Punjab Customary 4 I. A. 147). 

Law,” vol. ii. pp. 82-86. 6 See Mitra’s “Lav/ of Joint 

3 Ante, p. 12. Property,” p. 13 : Bhattacharya! 

* See Motley! “ Digest, 1 Introduce “ Hindu Caw,” 2nd cd., p. 4! 

tion, pp. clxxxix.-cxcii ' - 3 Lit.: Partition of Inheritance, 

7 Prithee Singh y. Court of Wards 
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Bengal in the fifteenth century. 1 Sastri Golap Chandra Sarkar, 2 considers 
that Jimutavahana flourished in the last quarter of the eleventh, and the 
first quarter of the twelfth century a.d. He identifies him as the minister 
of Viswaksena, a king of Bengal. The work was translated by Mr. II. T 
Colebrooke. It is the highest authority in Bengal. 3 * 

2. Smriti of Eaghunandana. 

This author is said to be of the highest authority in Bengal except in 
matters of inheritance. 1 The portion of the work relating to inheritance 
(Dayatattwa) in general strictly follows the Daya-bhaga. Raghunandana 
seems to have flourished in the latter half of the fifteenth century or 
beginning of the sixteenth century. 5 

8. Daya-kmma Sangraha , by Sri Krishna Tarkalankar. 

This is a treatise on the law of inheritance, following the Daya-bhaga, 
and apparently written early in the eighteenth century. It was translated 
by Mr. P, M. Wynch in 1818. 

4. Srikrishna's Commentary, A commentary on the Daya- 
bhaga, by the last-named writer. 

5. Dattaka Clicmdvikct . A treatise on the law of adoption. 

The translator (Mr. Sutherland) ascribed the authorship of this work 
to Deyananda Bhatta, the author of the “Smriti Chandrika,” 6 but it is 
now taken to be the work of a Bengal Pundit. 7 It has been suggested 
that this work was forged for the purpose of a particular suit, 8 but the 
Judicial Committee has treated the “Dattaka Chandrika” as of great 
authority in questions of adoption in Bengal. 9 


1 See Bhattacharya’s “Hindu Dr. Jolly in “Die Adoption in Indian,” 

Law,” 2nd ed., pp. 33-35, and pre- Wurzburg, 1910. 

face to Colebrooke’s translation of 0 Bimgama y. "Atchama (1847) 4 
“Daya-bhaga.” M. I. A. 1, at p. 57; 7 W. R. P.’c. 

2 “ Hindu Law,” 3rd ed., pp. 27, 28. 57, at p. 59 ; Collector of Madura w 

3 Bhattacharya’s “Hindu Law,” Moottoo Ramalinga Sathipathy (1868), 

2nd ed., p. 37. 12 M. I. A. 397, at p. 437; 1 B. L. 

: 4 Rhatiacharya’s “ Hindu Law,” R, P. C. 1, at p. 13 ; 10 W. R. P. 0. 
2nd ed., p. 36, -The portion of his 17, at p. 22; Gurulingaswami (Sri 
work dealing with inheritance (Daya- Balusu) y. Bamalakshmamma (Sri 
tattwa) has been translated by G. C. Balusu ), Madhamohun y. Hardai Bibi 

(1899), 26 I. A. 113, at pp. 131, 132 ; 

5 See Sircar’s “ Yyavastha Dar- 22 Mad. 398, at p. 411 * 21 AIL 

pana,” 2nd ed., xvi. note. 460, at pp. 465, 466 ; 3 0. W. N. 

6 Post , p. 17. 427, at p. 439; 1 Bom. L. R. 226; 

7 Mayne’s “Hindu Law,” 8th ed., Bhagwan Singh y. Bhagwan Singh 

PP* 31, 32; V. N. Mandlik, Introd., (1898), 26 I. A. 153, at p. 161 ; 21 
73; Bhattacharya’s “Hindu Law,” AIL 412, at p. 419; 3 C. W. 3SL 454, 
2nd ed. , p. 32 ; Jolly’s “ Lectures,” at p. 457 ; 1 Bom, L. R. 311 ; S.C. in 
pp. 22, 23 ; Ganga Sakai v. LeJchraj Court below (1895), 17 All. 294; 
Smgh (1886), 9 AIL 253, at pp. 323, Nagindas Bh-ugwandas v, Bachoo 
324. . ‘ * ‘ (1915), 43 1. A. 56; 40 

g Sarkar’s “Law of Adoption,” pp. Bom. 270 ; 20 0, W. N, 272 ; 18 Born. 
124-126, This view is also taken by L. R. 172, 
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Mitakshara 

school. 


i 


Bewares 

school. 


The Mitakshara is also of high authority in Bengal in 
matters where it does not conflict with the above-named 
works . 1 

In the Mitakshara school the guiding authority 2 3 is the 
work from which the name of the school has been taken,' viz. 
the Mitakshara, which is a commentary on YajnavalkyaC by 
Vijnaneshwara Jogi. ' 

The author is said to have lived at the end of the eleventh century. 
“ Vijnaneshwara’s views and opinions are eminently practical. The 
high authority which his work enjoys almost throughout India is due 
partly to that reason and partly also to the fact that he was the councillor 
of the most powerful Hindu king of his time.” 4 He lived at Kalyana 
(probably the modern Kaly a ni in the Nizam’s dominions), which was the 
capital of VikramadityaVI., or Vikramanka, King of the Chalukya kingdom 
of the Deccan from 1076 for about half a century. 5 

The schools, which are subdivisions of the Mitakshara 
school, give preference to certain treatises and commentaries 
which control and explain passages of the Mitakshara. Thus 
arise the differences between those subdivisions . 6 

Where there is no consensus of opinion among the commentators or 
established usage, the doctrines of the Mitakshara prevail.’ 

The following are the principal works of authority in those 
schools : 8 — 

In the Benares school. 

■ t. Vira Mitrodaya.® 

This work was written by Mitra Misra, who probably lived in the 



1 Bhattacharya’s “ Hindu Law,” 
2nd ed., p. 34. BKugwandeen Doobey 
v. Myna Baee (1867), 11 M. I. A. 487, 
at p. 507 ; 9 W. B. P. 0. 23, at p. 29 ; 
Akshay Chandra Bhuttacharya v. Hari 
Das Qosswami (1908), 35 Calc. 721, at 
p. 727; 12 C. W. N. 511, at p. 
515. 

Jagannaih Prasad Gupta v. Bunjit 
Singh (1897), 25 Calc. 354, at p. 368. 
Coiled or of Madura v. Mooli oo Barn a - 
m Sothupathy (1868), 12 M. I. A. 
97, at p. 435 ; 1 B. L. R P. 0. 1, at 
p. 11 ; 10 W. R R C. 17, at p. 21. 
Krishna ji Vyanktesh v. Pandurang 
( 1 875), 12 Bom. IT C 65, 

3 Ante, p; 11, 


■HlilBBi IWH 


4 Bhattacbarya’s “Hindu Law,” 
2nd ed., p. 31. 

5 V. A. Smith’s “Early History of 
India,” 3rd ed., p. 432. 

6 Bhugwandeen Doobey v. Myna 
Baee (1867), 11 M. I. A. 487, at pp. 
507, 508 ; 9 W. R P. C. 23, at p. 29. 

7 See Baju Gramany r. Ammani 
Animal (1906), 29 Mad. 358. 

8 Sarkar’s “Hindu Law,” 3rd ed., 
pp. 28, 29. Mitra’ s “ Law of Joint 
Property,” p, L 

9 See Introduction to G. C. Sarkars 
translation, pp. xiii., xiv. Bhatta- 
charya’s “ Hindu Law,” 2nd ed.. 
p. 36. 
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slxteeiifcli century, for the purpose of refuting the arguments of Jimuta 
Yahana 1 and the other writers of the Bengal school. 2 

The Vira Mitrodaya is of very high authority in the Benares school, 3 4 
but cannot be followed where it conflicts with a clear statement in the 
Mitohshara A 

2. Nirnaya Sindhu . 

This work was written by Kamalakara, and was completed in 1612 a.d. 

3. Dattaha Mimansa. 

This is a treatise on adoption by Nanda Pandita, who lived at Benares 
in the seventeenth century. It has been translated by Mr. Sutherland. 
The authority of this work has been emphasized by the Judicial Committee 
on more than one occasion, 3 but caution is to be applied in accepting the 
glosses of Nanda Pandita , where they deviate from or add to the SmritisA 

In the Dravida school. 7 

1. Smriti Chandrika, by Devananda Bhatta, 

The author lived in Southern India about the thirteenth century. 8 
The authority of this work is, in the absence of usage to the contrary, sub- 
ordinate to that of the Mitalcsliara . 9 Its authority is said to be second 
only to that of the Mitalcsliara . 10 It has been translated by T. 
Kristnasawmy Iyer. 

2. Parasara Madhavya. 

iJS ^This is a commentary on the Parasara Smriti by Manhava, who was 
nSe Minister of Bukka, the third King of Vijayanagara, whose reign 


Dravida 

school. 


(1915), 42 L A. 155; 37 All. 359 ; 
19 C. W. N. 841 ; 17 Bom. L. R, 549, 
referring to Gurulingaswami (Sri 
Balusu) v. Ramalahshmamma ( Sri 
Balusu) ; Radhamohun v. Hardai Bibi 
(1899), 26 I. A. 113 ; 22 Mad. 398 ; 21 
All. 460; 3 C. W.N.427; 1 Bom. L. R. 
226; Bhagwan Singh v. Bhagwan 
Singh (1898), 26 I. A. 153 ; 21 All. 
412 ; 3 C. W. N. 454 ; 1 Bom. L. R. 
311. 

7 See Collector of Madura v. 
Moottoo Bamalinga Sathupalhy (1868), 
12 M. I. A. 397, at p. 437; 1 B. L. R. 
P. C. 1, at p. 13; 10 W. R. P. C. 17, 
at p. 22. 

s Jolly’s “ Lectures, 5 * ’ 20, 21. 

9 Raju Gramany v. A mm/mi Aonmal 
(1900), 29 Mad. 35S ; Muthappudayan 
v. Ammani An nal (1897), 21 Mad. 
58 ; Salemma v. Lutchmana Beddi 
(1897), Ibid., 100. 

10 Strange’s “ Manual,” 2nd ed, 

pp, 3, 4. Bhattacharya’s <£ Hindu 
Law,” 2nd ed,, p. 32. • 


1 Ante, pp. 14, 15. 

2 S. C. Sircar’s “ Vyavastha Chan- 
drika,” vol. i. } Introduction, p. 17, 
and note. 

3 Collector of Madura v. Moottoo 

Bamalinga Sathupathy (1868), 12 

M. I. A. 397, at p. 438 ; 1 B. L. R. 
P. C. 1, at p. 14 ; 10 W. R. P. C. 17, 
at p. 22 ; Gridhari Ball Bay v. The 
Bengal Government (1868), 12 M. I. A. 
448, at p, 466 ; .1 B. L. R. P. C. 44, 
at p. 52; 10 W. R. P. C. 32, at 
p. 34 ; Tulslii Ram v. Behari Lai 
(1889), 12 All. 328, at pp. 340-342 ; 
Suha Singh v. Sarafraz Kunwar (1896), 
19 All. 215, at p. 231. 

4 Jagannath Prasad Gupta v. Bun- 
jit Singh (1897), 25 Calc. 354, at pp. 
367, 368. 

5 Cases, ante, p. 15, note 9. See 

Tuhhi Bam v. Behari Lai (1889), 12 

All. ,328, -at pp. 341, 342 ; Ganga 

S'ahaiw* Lelchraf Singh (1886), 9 All. 

2#,t^ j3pL .322, 323. 

* Puttti Lai v. Parbati Kunwar 
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commenced about 1361. It is said to be “ in high esteem in Benares and 
in the Southern and Western schools. 55 1 

8* Sarasmti Vilasa ? 

This work was written by Pratapa Rudra Deva, a King of Orissa/ 
early in the sixteenth century. It has been translated by Mr. Foulkes. 

4, Vyavahara Nirnaya. 

This was written by Varadaraja about the end of the sixteenth century. 
It has been translated by Dr. Burnell. 

5. Daiiaka Chandrika.% 

The application of this work to Southern India is said to have been 
due to a mistake made by the translator in attributing the authorship 
to the author of the Smriti Chandriha ; 1 2 3 4 but as it has been treated by 
the Judicial Committee as an authority in Southern India, 5 6 the effect 
of this mistake, if it be one, cannot be altered. 

The Judicial Committee has also affirmed the Viva Miiro- 
day a® to be a work of authority in Southern India, 7 but it is 
submitted that that work is only of secondary authority else- 
where than in Benares. 8 
In the Maharashtra school, 

1. Vyavahara Mayukha, 

This was composed by Nilkantha Bhatta about the beginning of the 
seventeenth century. It is of paramount authority in Gujarat, 9 in the 
Northern Konkan, 10 and in the island of Bombay, 11 and apparently in 

1 Bhattacharya’s “ Hindu Law, 5 5 
2nd ed., p. 31. The portion relating to 
inheritance (Daya-vibhaga) has been 
translated by Dr. Burnell. 

2 Lit. : the recreations of Sarasvati , 
the goddess of learning. As to the 
authority of this work, see “ Nelson’s 
View of Hindu Law,” pp. 112, 113. 

3 Ante , p. 15. 

* See Jolly’s “Lectures,” p. 23. 

5 See cases ante, p. 15, note 9. 

6 Ante, pp. 16, 17. 

7 Moniram Kolita v. Kerry Kolitany 
(18S0), 7 I. A. 115, at p. 153 ; 5 
Calc. 776, at pp. 788, 789 ; 6 C. L. R. 

322, at p. 332, referring to Gridhari 
Lull Hoy y. The Bengal Government , 

12 M. I. A. 448, at p. 466 ; I B. L. 

R. P. C. 44, at p, 52 ; 10 W. B. P. C. 

32, at p, 34, which merely states that 
the work in question is of high 
authority in Benaresi 

8 See post, p. 19. 


Maharashtra 

school. 


& See West and Biihler’s “ Hindu 
Law,” 2nd ed., p. 3. This applies to 
the Kamathis, settled in Bombay ; 
Jagannath Kaghunath v. Narayan 
(1910), 34 Bom. 553; 12 Bom. L. R. 
545. The Hazur Court of Baroda 
has held that the Mitakshara is para- 
mount in Guzerat ; see Aeharya’s 
“Codification in British India,” pp* 
345 et seq. 

10 Sakharam Sadashiv Adhikari v. 
Sitdbai (1879), 3 Bom. 353, at pp. 
365 et seq . As to the limits of the 
Northern and Southern Konkan, see 
Narhar v. Bhau (1916), 40 Bom, 621 ; 
18 Bom. L. R, 744. 

11 Vandravan Jekisan (Paid) v. 
Manila! Chunilal (Patel) (1890), 15 
Bom. 565, at p. 574 ; Lallubhai Bapu* 
bhai v. Mankumrbai (1876), 2 Bom. 
388, at p. 418; Krishnaji Vyankiesh 
v. Pandurang (1875), 12 Bom, H. O. 
65, See Yijiarangam v* Lakshumcm 
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Sindh. 1 In the Mahratta country, and in the Southern Konkan and 
Northern Canara, its authority is inferior only to that of the Mitahshara . 2 
Throughout Western India it is of high authority, 3 and its aid will be in- 
voked where the Mitahshara is silent or obscure. 4 It has been translated 
by Mr. Borradaile, and again by Mr, V. N. Mandlik. 

“ Questions on the Hindu law of inheritance to property in the island 
of Bombay are to be determined in accordance with the Mitahshara , 
subject to the doctrine to be found in the Mayuhka , where the latter 
differs from it. But as laid down by Telang, J., in Gojabai v. Bhrimant 
Shahajirao Maloji Raje Bhosle ; 5 ‘ Our general principle should be to 
construe the Mitakshara and the Mayukha so as to harmonize with one 
another wherever and so far as that is reasonably possible ’ 55 6 

2 , Nirnaya Sindhu , 7 

3 , Dattaka Mimansa 8 

4 , Samskara Eciustaba,® 

This work is by Anantadeva. It is said to belong to the same period 
as the Nirnaya Sindhu* 

In the introduction to West and Buhler’s “ ‘Hindu Law ” 10 it is stated 
that the Viramitrodaya 11 and the Dattaka Chandrika 12 are also authorities 
in Western India. The latter is an authority in Western India on the 
subject of adoption, 13 but the former is, it is submitted, rather a Benares 
than a Bombay authority. 14 


(1871), 8 Bom. H. C. 0. 0. 244. This 
applies to Kamathis settled in Bom- 
bay, Jagannaih Baghunath v. Narayan 
(1910), 34 Bom. 553 ; 12 Bom, L. R. 
545. 

1 See 15 Bom. L. R. Journal, p. 49. 

2 Balkrishna Bapuji Apte v. Lalcsh- 

man Dinkar (1890), 14 Bom. 605; 
Jankibai v. Sundra (1890), 14 Bom. 
612 ; Krishnaji Vyanktesh v. Pandu - 
rang (1875), 12 Bom. H. 0. 65. - 

3 Vandravan Jekisan (Patel) v. 
Manilal Chunilal (Patel) (1890), 15 
Bom. 565, at p. 574. 

4 Bhagwan Vithoba v. Warubai 
(1908), 32 Bom. 300, at p. 312 ; 10 
Bom. L. R. 389. 

6 (1892), 17 Bom. 114, at p. 118. 

6 Kesserbai (Bai) v. Eunsraj Mo - 
rarji (1906), 33 I. A. 176, at p. 187 ; 
30 Bom; 431, at p. 442 ; 10 C. W. N. 
802, at p, 807 ; Bhagwan Vithoba v. 
Warubai (1908), 32 Bom. 300, at p. 
312; 10 Bom. L. R, 389. 

1 Ante, p. 17. 

8 Ante, p. 17. See Waman Rag - 
hupati Bova v. Krishnaji Kashirav 

Bova (1889), 14 Bom. 249, at p. 259 ; 
Namyaii Bdbaji :yA "Earn Manohar 


(1870), 7 Bom. H. C. A. C. 153, at 
p. 166; Bayabai v. Bala (1866), 7 
Bom. H. 0. App., t, at pp. x., xii., 
Pranjeevandas Toolseydas v. Dewcoo- 
verbdee (1859), 1 Bom. H. C. 130, at 
p. 131. 

0 Collector of Madura v. Moottoo 
Pamalinga Sathupathy (1868), 12 

M. I. A. 397, at p. 438 ; 1 B. L. R. 
P. C. 1, at p. 14 ; 10 W. R. P. C. 17, 
at p. 22. 

10 2nd ed., p. L 

11 Ante, pp. 16, 17. 

12 Ante, p. 15. 

13 Waman Paghupati Bova v. 
Krishnaji Kashira j Bova (1889), 14 
Bom. 249, at p. 259. 

14 Dhondu Gurav v. Gangabai 
(1879), 3 Bom. 369 ; Collector of 
Madura v. Moottoo Pamalinga Satliu* 
pathy (1868), 12 M. I. A. 397, at p. 
438 ; 1 B. L. R. P. C. 1, at p. 14 ; 
10 W. R, P. C. 17, at p. 22 ; Gridhari 
Lall Roy v. The Bengal Government 
(1868), 12 M. I. A. 448, at p. 466; 
1 B. L. R, P. G. 44, at p. 52 ; 10 
W. R. P. C. 32, at p. 34 ; K. K. 
Bhattacharya’s “Law of the Joint 
Family,” p. 199 ; see ante , , pp, Iff* 17* 
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In the Mithila school. 

1. Vivada CMniamani. 

This work was written by Vaeliaspati Misra, who flourished in Tirhoot 
in the beginning of the fifteenth century. It is the work of highest authority 
in this school It has been translated by Prosono Coomar Tagore. 

The Vyavdhara CMniamani and the Dwaita Nirnaya , both 
by the author of the Vivada CMniamani, are also authorities 
in the Mithila country, 

2. Vivada Batnakara, 

This is an older compilation, but of less authority than the Vivada 
Chintamani » The writer was Chandesvara Thakkura, Prime Minister 
of Hara Sinha Deva, King of Mithila. He flourished at the end of the 
thirteenth or beginning of the fourteenth century. This work has recently 
been translated by G. C. Sarkar and Bigam var Chatter] ee. 

8. Datiaka Mimansa , 1 

Sudhiviveka , by Rudradhara, Dwaita Parishista, by Keshav 
Misra, 2 and Vivada Chandra , by Lachmadevi, 3 are also autho- 
rities in this school. 

The Bengal and the Mitakshara systems differ in two main 
particulars, 4 viz.— 

1. As to the persons who are coparceners, and their rights, 
as such, in property held in coparcenary, i.e. as a joint Hindu 
family. 

Under the Mitakshara system rights in family property are acquired 
by birth and lapse by death . 5 Individual rights are not generally recog- 
nized. The family is the unit and females have generally no right of 
succession, the male members having rights of survivorship. In Bengal, 
rights in joint property are required by inheritance or will. In consequence 
of this difference, the law as to the power to alienate an undivided share 
differs under the two systems, 

2. As to inheritance. - 

The Mitakshara system prefers agnates to cognates generally. The 
Bengal school founds rights of inheritance upon the principle of the amount 
of religious efficacy which the person claiming can give by an offering to the 
manes of the person, whose property is in dispute, or of his ancestor. 


Mithila 

school. 


Differences 
between the 
schools. 
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The subdivisions of the Mitakshara school differ between 
themselves, and from the Bengal school, as to the right of a 
widow to adopt a sou to her deceased husband, 1 and in certain 
other matters connected with adoption. They also differ in 
some questions of inheritance. 

The Maharashtra school differs from all other schools in 
conferring rights of inheritance upon certain female relations, 
and in giving greater powers to female owners. 

, The decisions of English Courts of law have played a con- Decisions of 
siderable part in ascertaining, developing, and sometimes in CourtsofLaw ’ 
crystallizing Hindu law. The Courts in India necessarily 
follow without question the decisions of the Judicial Com- 
mittee of the Privy Council, and of the High Courts 2 to which 
they are subordinate. How that the volume of reported 
decisions upon questions of Hindu law has become so large; 
judicial decisions, in most cases, provide an answer to the 
questions which arise. 

The High Court of Patna follows the decisions of the Bengal High Court 
except when they hare been differed from by a Full Bench of the former 
Court . 3 

By the following enactments the Legislature has made Legislative ’ 
some alterations in those portions of the Hindu law which the ena ° m611 * 
Courts are required to administer : — 

1. Act XXI. of 1850 (Freedom of Beligion). 

2. Act XV. of 1856 (Hindu widows remarriage). 

8. Act XXI. of 1866 (Native converts Marriage Dissolution). 

4. Act VII. (Bom. C.) of 1866 (Hindu’s liability for ancestor’s 
debts). 

5. Act XXI. of 1870 (Hindu wills). 

6. Act IX. of 1872 (Contracts). 4 

7. Act IX. of 1875 (Majority). 

8. Act IV. of 1882 (Transfer of Property). 

9. Act III. (B. 0.) of 1904 (Settled Estates Act). 

10. Act II. (U. P. C.) of 1900 (Oudh Settled Estates Act). 

11. Act I. (Mad. C.) of 1914 (Hindu TransfersandBequestsAet). 

12. Act XV. of 1916 (Hindu Disposition of Property). 


1 Post, pp. 118, 119. 

^ 2 SeoPioltu Lai ^ v. Parbati Kunwar 


L. R. 549, at p. 554. 

3 Harihar Misser ' 
(S^/ed) (1916), 20 C. W. 

4 See ante, pp. 8, 9. 
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HINDUS. 


To whom Hindu Law is Applicable. 

The expression “ Hindus,” in the enactments above referred 
dtt to; includes not only persons who profess what is called the 
Hindu religion, 1 but also such of their descendants as have not 
openly abjured that religion. 2 

“In doubtful cases conformity to the manners and observances of 
the Hindus is a safe guide for concluding that a particular family is to 
be governed by the Hindu law.” 3 

“ Hinduism is only recognized by the community to whom it is applied 
as denoting a distinction between them and the foreigner. The word was 
first used by the Muslim invaders for all Indian creeds in which the uncom- 
promising Unitarianism of the followers of the Prophet detected signs of 
the worship of idols.” In its conventional sense it means “the collection 
of rites, worships, beliefs, traditions and mythologies that are sanctioned 
by the sacred books and ordinances of the Brahmins, and are propagated by 
Brahmanic teaching.” 4 

In dealing with the expression “ Hindu ” in the Indian Succession Act 
(X. of 1865), s. 331, Dr. Whitley Stokes, in his edition of that Act, at p. 
200, says, “But the term ‘Hindu 5 would not, apparently, include the 
Baba Ldlis who adore but one God, dispensing with all forms of worship, 
and directing their devotions by rules and objects derived from a medley of 
Vedanta and Stifi tenets (H. H. Wilson’s Works, i. 347) ; the Prdn Mihis 
or Dhamis in Bdndelkhand who consent to the real identity of the essence 
of the Hindu and Mahomedan creeds (Ibid., 532) ; the Sddhus (Puritans), 
a sect of Hindu Unitarians who are found chiefly in the upper part of the 
Doab from Farukhabad to beyond Delhi (Ibid., 352) ; the Giva Namyanis , 
who simply profess the worship of one God, and admit proselytes alike 
from Hindus and Mahomedans ( Ibid. « 358) ; the Ounyavades whose doctrines 
are atheistical (Ibid., 359).” 

Hindus are divided into the following four main divisions* 
or, as they are usually called, “ castes ” 5 

1. The Brahmins, or priestly caste. 

2. The Ksliatriyas, or warrior caste. 6 7 


1 See Dagree v, Pacotti San Jao 
(1895), 19 Bom. 783, at p. 788. 

2 Banerjee’s “Law of Marriage,” 
3rd ed., p. 16. 

3 Bhattacharya’s “Law of the 
Joint Family,” p, 50. 

4 Bain’s “ Ethnography,” citing 
Lyali’s “Asiatic Studies,” 

5 This word is derived from the 
Latin “casta,” pure, unmixed. 

6 See Run Murdun Syn (GJiuo- 
torya) v. Salmh Purhidad Syn (1857), 

7 M. I. A. IS, at p. 46 ; 4 W. R. P. 
C. 132, at pp, 135, 136, As to the 


almost complete disappearance of 
Kshatriyas and Taisyas, sec Sarkar s 
“ Hindu Law,” 3rd ed., p. 39. The 
claims of the Kayasthas to be Kehairi - 
yas is advocated by G. 0. Sarkar, 
“ Law of Adoption,” 2nd cd., pp. 
419c, 419^ ; but such claim has been 
negatived in a Bengal case (Asita 
Mohun Ghosh Moulik v. Nirode Mo * 
hun Ghosh Moulik (1916), 20 C. W. N. 
901), and in a Behar case ( Raj Coomar 
Lull v. Bissesmr Dyed ( 1884), 10 Gale. 
688). 


LOSS OF CASTE, 


3. The Vaisyas, or agricultural caste. 

4. The Sudras. 


When caste first originated in the Epic Age, the pure Hindus were 
members of the first three of these divisions, and the members of those 
divisions are now styled regenerate, or twice-born, having regard to the 
ceremonies of initiation which are peculiar to them. Each of these castes 
is now divided into a number of sub-castes. In the case of the Sudras 
nearly every occupation has its caste. 

In the Bengal Census report for 1901, Mr. Gait says (at p. 354), “A caste 
is an endogamous group in a collection of endogamous groups, bearing a 
common name, the members of which by reason of similarity of traditional 
occupation and reputed origin are generally regarded ... as forming a single 
homogeneous community, the constituent parts of which are more nearly 
related to each other than they are to any other section of the society.” 


In the absence of a special custom; Hindu law is applied an -d 
to Jains, 1 to Sikhs, 2 and to Nambudri Brahmins. 3 


Degradation from caste, 4 or a departure from orthodoxy Loss of caste, 
in the matter of diet or ceremonial observance, 5 does not 
prevent the application of Hindu law. 


Except so far as the Hindu law may be inconsistent with Chang© of 

■ religion. 

the new religion (if any) adopted by persons who have renounced 


the Hindu religion, 6 such law continues generally applicable to 
such persons and to their descendants, if they do not elect to 
abandon their subjection to Hindu law. 7 


1 Sheo Singh Bai v. Dakho ( Mussu - 
mut) (1878), 5 I. A. 87; 1 All. 688 ; 
S. C. in court below (1874), 6 N. W. P. 
382 ; Chotay Lull v. Chunno Lall 

(1878), 6 I. A. 15; 4 Calc. 744; 

3 C. L. R. 465 ; Ambabai v. Govind 

(1898), 23 Bom. 257 ; Amava v, 
Mahadgauda (1896), 22 Bom. 416, at 
p, 418 ; Buhhab v. Chunilal Ambushet 

(1891), 16 Bom. 347; Mohabeer 
Pershad (Lctlla) v. Kundun Koowar 
(Mmsamut) (1867), 8 W. R. C. R. 
116 ; Bhagvanda.8 Tejmal v. Bajmal 
(1875), 10 Bom. H. C. 241, at p. 258 ; 
Bachebi v. Makhan Lai (1880), 3 
All. 55. 

8 Bhagwan Koer ( Bani ) v. Jogendra 
Chandra Bose (1903), 30 I. A. 249, 
at p. 254 ; 31 Calc. 11, at pp. 30, 31 ; 

7 C. W. N. 895, at p. 901 ; 5 Bom. 
L. R. 845; Kissen Chunder Shaw 
(Dog dem) v. Baidam Beebee (1815), 
2- Morley’s “'Digest,” 220. See 1 
Morley’s “ Digest,” p. elxxvii. ; Jug go 
Mohun \ 




coomar Bebee (1815), 2 Morley’s 
“Digest,” 43; Sir Edward Hyde 
East’s evidence before a committee of 
the House of Lords, referred to in 
Lopes v. Lopes (1868), 5 Bom. H. C. 
O. 0. 172, at p. 185. 

3 Vishnu Nambudri v. Ahhamma 
(1910), 34 Mad. 496. 

4 Act XXL of 1850. 

5 Bhagwan Kuar [Bani) v. Jogen- 
dra Chandra Bose (1903), 30 I. A. 
249, at p. 257 ; 31 Calc. 11, at p. 33 ; 
7 C. W. N. 895, at p. 903 ; 5 Bom. 

L. R. 845. 

6 As, for instance, persons con- 
verted to Christianity cannot retain 
the practice of polygamy, post , p. 36. 
In re Millard (1887), 10 Mad. 218; 
Lopez v. Lopez (1885). 1.2 Calc. 706, 
at p. 722 ; Emperor v. Lazar (1907), 
30 Mad. 550. 

7 Abraham v. Abraham (1863), 9 

M. I. A* 199, at pp. 240-242 ; 1 W. 
R. P. 0. 1, at pp. 5, 6 (a case of con- 
version to Christianity) ; Ponmmmv 
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CHANGE OF RELIGION, 


As to the effect of the conversion of a coparcener, see post, p. 350. 

M^Imedan 0 E> u t except on proof of a well-established custom , 1 and then 
religion. only with regard to succession and inheritance , 2 converts to 
the Mahomedan religion, which in itself regulates the devolution 
of property, are bound by the Mahomedan law . 3 

Such custom has been fully established in the case of the Khoja 
Mahomedans, 4 the Cutchi Memons, 5 the Suni Borah Mahomedan com- 
munity of the Dhandhuka Taluka in Gujerat, 6 and the Molesalem 



Nadan v. Dorasami Ayyan (1880), 2 
Mad. 209 (ditto) ; Bkagwan # Koer 
( Bant ) v* Jogendra Chandra Bose 
(1903), 30 I. A. 249, at pp. 256, 257 ; 
31 Calc. 11, at p. 33 ; 7 C. W. N. 
895, at p. 903 ; 5 Bom. L. R. 854 (a 
case of an alleged Brahmo) ; Kusum 
Kumari Roy v. Satyaranjan Das ( 1 903), 
30 Calc. 999 ; 7 C. W. N. 784 (a case 
of a Brahmo). In Francis Ghosal v. 
Gabri Ghosal (1906), 31 Bom. 25, 
differing from Tellis v. Saldanha ( 1 886 ), 
10 Mad. 69, it was held that coparce- 
nership can be a part of the law 
governing the rights of a Christian 
family, converted from Hinduism. In 
Raj Bahadur v. Bishen Dayal (1882), 
4 All. 343, at p. 347, it is said, “A 
Hindu or Mohammedan who becomes 
a convert to some other faith, is not 
deprived ipso facto of his rights to 
property by inheritance or otherwise. 
Primd facie he loses the benefits of 
the law of the religion he has aban- 
doned, and acquires a new legal status 
according to the creed he has em- 
braced, if such creed involves with it 
legal responsibilities and obligations.” 

1 Post, pp. 27-32. 

2 Khoja and Memoris ease (1847), 
Perry’s O. C. 111. This only applies 
to separate and self-acquired property ; 
Jan Mahomed v. Datu Jaffar (1913), 
38 Bom. 449 ; 15 Bom. L. R. 1044. 

3 Abraham v. Abraham (1863), 9 
M. 1. A. 199, at p. 242 ; 1 W. R, P. 
G 1, at p. 5 : Mahomed Bidick v. Haji 
Ahmed (1885), 10 Bom. I, at pp* 9, 

. 10 ; Raj Bahadur v. BwKen Dayal 
(1882), 4 All. 343, at p. 347; Sajan 
( Mussi ) v. Roop Ram (1867), 2 Agra, 
61 ; Surmust Khan v. Kadir Dad 
Khan (1805), Agra, F. B. 39 (edition 
1874, p. 29) ; MacJihhai (Bai) v. 


Hirbai (Bai) (1911), 35 Bom. 564. 
See Jowala Buksh v. Dharum Singh 
(1866), 10 M. I. A. 511, at pp. 537, 
538; Hakim Khan v. Gool Khan 
(1882), 8 Calc. 826 ; 10 C. L. R. 603, 
doubting Rup Chand Chowdhry v. 
Latu Chowdhry (1878), 3 C. L. R. 97. 
As to caste customs, see Jina (Bai) , 
v. Kharwar Jina (1907), 31 Bom. 366. 
When the Hindu law of inheritance 
applies, converts to Islam take with 
all the liabilities annexed to the estate, 
such as the payment of maintenance 
and debts; Rashid Karmali y. Sher~ 
banoo (1904), 29 Bom. 85; 6 Bom. 
L. R. 874. 

4 See Ahmedbhoy Hubibbhoy V. Gas* 
sumbhoy Ahmedbhoy ' (1889), 13 Bom. 
534, and cases there citecf.' Kiiojas- 
are governed by the Mayukha (ante, 
pp. 18, 19) with regard to inheritance 
and succession ; Rashid Karmali v. 
Sherbanoo (1904), 29 Bom. 85; 6 
Bom. L. R. 874. 

5 Mahomed Sidick v. Haji Ahmed 
(1885), 10 Bom. 1, and cases there 
cited; Saboo Sidick (Haji) v. Ally 
Mahomed Jan Mahomed (1904), 30 
Bom. 270; 6 Bom. L. R. 1135 ; 
Moosa Haji Joonas Noorani v. Abdul 
Rahim (Haji) (1905), 30"3?te(^i97 ; 

7 Bom. L. R. 447; S. C. in Court 
below, Abdul (Haji) v. Hamid (Haji) 
(1903), 5 Bom. L. R. 1010. This 
would also apparently apply to the 
Nassapooria Memons, see Abdur 
Rahvm v. Halimabai (19.15), 43 I. A. 
35 ; 20 C. W. NT. 362 ; 18 Bom. L. R. 
635 ; and to the Bantwa Memons, 
Saficmn Umar v. Emm (1916), 20 
Kathiawar L. R. 174. 

6 Baiji (Bai) y. Saniok (Bai) (189-1), 
20 Bom. 53. 
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Girasias. 1 It has been held 2 that the Hindu law of joint family property 
has no application to Outchi Memons, For similar reasons it would not 
apply in the case of any Mahomedans. It has been held that the Lubbais, 

Tamil speaking converts to Islam in the district of Coimbatore, follow 
the rule of Hindu law, excluding females from inheritance. 3 As to Memons 
who have migrated to Africa, see Abdur Bahim v. Halimabai (1915), 43 I. A, 

35 ; 20 a w. N. 362 ; 18 Bom, R. R. 635, 

The Indian Succession Act 4 has brought under its provisions Native 
all native Christians, whether they have or have not elected to ns ians * 
remain subject to the Hindu law . 5 In marriage and divorce 
also they cease by conversion to be governed by Hindu law . 5 

The illegitimate children of Hindu parents are within the illegitimate 

a tv* i children. 

expression Hindus. 

It has been held that the illegitimate children of a Hindu mother by 
a European father are to be treated as Hindus, if they have been brought 
up as such, 7 but there is authority that where the mother is a non-Hindu 
the children cannot be treated as Hindus, even though the father is a Hindu. 8 
In one case, however, the son of a Mahomedan concubine was brought up 
as a Hindu and treated as such by his father, and his father’s family. 9 * 

The mere circumstance that a man calls himself a Hindu is Profession of 
not sufficient to entitle him to the application of Hindu law , 10 Hmdmbm * 
but in some cases, where the parties have followed the rules of 
Hindu law, that law may be applied as a rule of equity and good 
conscience . 11 

Conversion to Hinduism is said to be common in Northern and Southern 
India. 12 Although the process of conversion may not be marked by any 


1 Falesangji Jasvatsangji {Malta- 
rana Shri) v. Earisangji Fates angji 
( Kuvar ) (1894), 20 Bom. 181 ; Moosa 
Haji Joonas Noorarii v, Abdul Bahim 
( Eaji ) (1905), 30 Bom. 197; 7 Bom. 
L. R. 447. 

2 Mangaldas v. Abdul Bazalc (1914), 
16 Bom. L. R. 224 ; Advocate-General 
v. Jimbabai (1915), 41 Bom. 181; 17 
Bom. L. R. 799. 

3 Ibrahim Bowther [Sheik) v. Mu- 
hamed Ibrahim Roiother (1915), 39 
Mad. 004. 

4 Act X. of 1805, s. 331. 

5 Dagree v. Facoiti San Jao (1895), 

19 Bom. 783 ; Ponnusami Nadan v. 

Eorasami Ayyan (1880), 2 Mad. 209 ; 

Joseph Vathiar of Nazareth (1872), 7 

Mad. H. G. 121 ; Nepenbala Debi v. Siti- 

hmia Banerjee (1910), 15 C. W. N. 158. 

' 6 See, Acts XV. of 1872 (Christian 

Marriage ) ; IV. of 3 869 (Divorce). 


7 Myna Boyee v. Ootaram (1861), 8 
M. I. A. 400 ; 2 W. R. R. C. 4 ; S. C. 
on remand (1864), 2 Mad. H. C. 196. 
See Tara Ghand v. Reel) Bam (1866), 
3 Mad. H. C. 50, at p. 53. 

8 Lingappa Goundan v. Esudasan 
(1903), 27 Mad. 13. In that case the 
child was brought up as a Christian. 

9 Slier Bahadur {Bhaiya) v. Ganga 
BaJcsh Singh (Bhaiya) (1913), 41 1. A. 
1 ; 36 AIL 101 ; 18 C. W. N. 401 ; 16 
Bom. L. R. 306. 

10 Raj Bahadur v. Bishen Dayal 
(1882), 4 All. 343, at p. 348. 

11 Ibid, Sec also Abraham v. Abra- 
ham (1863), 9 M. I. A. 199, at p. 243 ; 
1 W. R. P. C. 1, at p. 6. See Muilm- 
sami Mudaliar v. Masilamani (1909), 
33 Mad. 342. 

12 Mutlmsami Mudaliar v. Masila- 
mani (1909), 33 Mad. 342, at p. 349. 
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ceremonial acceptance, and is frequently a slow one, it seems possible 
throughout India, especially with regard to aborigines . 1 

As the Hindu law is a personal law, a Hindu is presumed to 
be governed by the school of law which governs the locality 
in which he resides . 2 

If a Hindu migrates from one part of the country to another, 
the presumption is that he retains the laws and customs as to 
succession and family relations prevailing in the Province 
from which he came , 3 at the time of the migration , 4 and is not 
subject to the particular Hindu law administered in the place 
to which he migrates, or to the customs prevalent there , 5 even 
with regard to property which he inherits from a person who is 
governed by the law prevalent in the place to which he migrates . 6 

This presumption also applies to migration from French India to British 
India . 7 

Such presumption may be rebutted by proof that the 


Who are 
governed by 
particular 
schools of law. 


Families 
governed by 
law of origin. 


1 See Lyall’s “ Asiatic Studies,” p. Pandey v, Hanpada Chatter jee (1912), 

104 ; Monier Williams 1 “ Religious 40 Calc. 407 ; 17 C. W. N. 102; Go- 
Thought and Life in India,” pt, i. p. vind Chandra Da? v. JRadlia Kristo Das 
57; W. J. Wilkins’ “Modern Hindu- (1909), 31 All. 477 ; : Luhhea Debea v. 
ism,” p. 177 ; 8 her Bahadur ( Bhaiya ) Gungagobind Dobey, W. R. 1864, C. R. 
v. Gang a BaJcsh Singh (Bhaiya) (1913), 50; Huropershad Boy GJiowdhry v. 

41 I. A. 1, at p. 14; 30 All. 101, at Shibo Shunhuree Choivdhrain (1870), 
p. 110 ; 18 C. W. N. 401, at pp. 400, 13 W. R. C. R. 47 ; Koomud Ghunder 

407 ; 16 Bom. L. R. 306, at p. 316. Boy v. SeetaJcantk Boy (1863), W. R. 

2 Bam Das v. Chandra Dassia F. B. R. 75; Sonatun Misser v. 

(1892), 20 Calc. 409; Jugo Bundhoo Button Mallah (1864), W. R. 1804, 
Tewaree v. Kurum 8ingh (1874), 22 C. R. 95 ; Ootum Ghunder Bhutta - 
W. R. C. R. 341. chargee v. Obhoychurn Misser (1862), 

3 Parbati Kumari Debt (Srimati W. R. F. B. R. 67; S. C. sub nomine 

Bani) v. Jagadis Ghunder Dhabal Junaruddeen Misser v. Nobin Ghunder 
(1902), 29 I. A. 82 ; 29 Calc. 433 ; 6 Perdham , Marshall, 232 ; Bam Bromo 
C. W. N. 490 ; 4 Bom. L. R. 365 (see Pandah v. Kaminee Soonduree Dossee 
this case as to evidence supporting (1866), 6 W. R. 0. R. 295; Mailaihi 
this presumption) ; AmbabaiY.Govind Anni v. Subbaraya Mudaliar (1901), 
(1898), 23 Bom. 257, at p. 263 ; 24 Mad. 650. See Chandika Bahhsh 

Soorendronath Boy v. Heeramonee v. Mima Kutir (1902), 29 L A. 70 ; 
Burmoneah (1868), 12 M. L A. 81 ; 24 All. 273 ; 3 0. W. N. 425 ; 4 Bom. 

1 B. L. R. R. 0. 26 ; 10 W. R, P, C. L. R. 376. 

35 ; Gridhari Ball Boy v. Bengal 4 See Vasudevan v. Secretary of 
Government (1868), 12 M. L A. 448, State (1887), 11 Mad. 157, at p. 
at pp. 458, 459 ; 1 B. L. R. P. 0. 44, 162. 

at p. 40 ; 10 W. R. P. C. 31 ; Butche- 5 See Byjnath Per shad v. Kopilmon 

putty Dull Jha v. Baj under Narain Singh (1875), 24 W. R. C. R. 95. 

Bae (1839), 2 M. I. A. 133, at p. 168 ; 0 Bhagahati Koer v. Sahudra Koer 

Pudmavati (Bany) v, Doolar Singh (1911), 16 C. W. N. 834. 

(Baboo) (1847). 4 M. I. A. 259; 7 7 MailatM Anni v. Subbaraya 

W r . R. P. C. 41; Kulada Prasad Mudaliar (1901), 24 Mad. 050. 
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individual or his ancestors had adopted the law, usages, or 
religious ceremonies of the country of Ms residence . 1 

“ It is not by looking merely at the performance of occasional local 
festivals that we can judge by what rule the family is governed. But 
we must look to the more important rites and ceremonies which are 
performed by them, namely, to those which attend births, marriages, and 
deaths in the family.” 2 

Jains would ordinarily be governed by the Mitakshara school, 3 but Jains, 
it has been held that in the absence of evidence the Hindu law applicable 
in that part of the country in which they dwell would apparently be appli- 
cable. 4 Sastri G. C. Sarkar 5 says, “ The Jainas of Bengal ... are governed 
by the Mitakshara law of the country of their origin, and not by the Daya- 
bhaga school prevailing here.” 


Custom. 

In administering the Hindu law, the Courts are required Custom, 
to give effect to a custom, ie. to a rule in which a particular! 
family 6 or in a particular caste or class , 7 or in a particular 
district , 8 has from long usage obtained the force of law . 9 


1 See j Earn Bromo Pandah v. Ka~ 
minee Soonduree Dossee (1866), 6 W. 
K. C. ft. 295 ; Parbati Kumari Debi 
( Srimati Rani) v. Jagadis Chunder 
Dhdbal (1902), 29 I. A. 82 ; 29 Calc. 
433 ; 6 C. W. N. 490 ; 4 Bom. L. R, 
365 ; Soorendronath Boy v. Heera- 
monee Burmoneah (1868), 12 M. I. A. 
81, at p. 96; 1 B. L. R. (P. C.) 26, 
at p. 36 ; 10 W. R. P. 0. 35, at p. 38 ; 
JRaj Chunder Narain Chowdry v. 
Goculchund Goh (1801), 1 Ben. Sel. R. 
43 (new edition, 56) ; Ootum Chunder 
Bhuttacharjee v. Obhoychurn Misser 
(1862), W. R. F. B. R. 67 ; S. 0. sub 
nomine Junamddeen Misser v. Nobin 
Chunder Perdham , Marshall, 232 ; 
Chundro Seehhur Boy v. Nobin Soon * 
dur Boy (1865), 2 W. R. C. R, 

2 Euro Pershad Boy Ghowdhry v. 
Shibo Shunkuree Chowdhrain (1870), 
13 W. R. C. R. 47. See Pudmavati 
( Rany ) v. Doolar Sing {Baboo) (1847), 
4 M. I. A. 259 ; 7 W. R. P. C. 41 ; 
Login v. Princess Victoria Qourdmma 
of Coorg (1862), 1 Ind. Jur., O. S, 
109. 

3 M audit Koer (Mussammat) v. 

Phool Chand Lai (1897), 2 C. W. N. 

154. 

* Mohabeer Pershad (Lalla) v. Kun- 


dun Koowar {Mussamut) (1867), 8 W. 
R. C. R. 116, at p. 118. 

5 “ Law of Adoption,” p. 353. 

6 A family custom is called a 
Koldchdr. See Urjun Sing ( Bawut ) 
v. Ghunsiam Sing (Bawut) (1851), 5 
M. I. A. 169 ; Gunesh JDutt Singh (Ba- 
boo) v. Moheshur Singh ( Maharajah 
(1855), 6 M. I. A. 164; Ghintarrtun 
Singh (Ghowdhry) v. Nowlukho Kon- 
wari (Mussamut) (1875), 2 I. A. 263 ; 
1 Calc, 153; 24 W. R. O. R. 255 ; 
Nanaji Utput ( Bhau ) v, Sundrabai 
(1874), 11 Bom. H. C. 249, at pp. 
269, 270. 

7 For instance, the customs of the 
Nambhudri Brahmins ; see Vasudevan 
v. Secretary of State (1887), 11 Mad. 
157. 

8 A local custom is called DesdcMr . 
Such custom is only applicable to 
persons domiciled in the place where 
it is in force ; see Padam Kumari v. 
Suraj Kumari (1906), 28 All. 458. 

3 Hurpurshad v. Sheo Dyal (1876), 
3 I. A. 259, at p. 285 ; 26 W. R. 
C. R. 55, at p. 70 ; Bamalakshmi 
Ammal v. Sivananiha Perumal Se- 
thurayar (1872), 14 M. I. A. 570, at 
p, 585 ; I. A. Sup. vol 1, at p. 3 ; 
12 B. L. R. 396, at p. 398 ; 17 W. R. 
GR. 553. 
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Under the Hindu system of law clear proof of usage will 
outweigh the written text of the law.” 1 

In the following enactments this principle has been recognized by the 
Legislature : — 

Bom. Reg. IV. of 1827, s. 26 ; Madras Civil Courts Act (III. of 1873), 
s. 16 ; Lower Burma Courts Act (XI. of 1889), s. 4 ; Central Provinces 
Laws Act (XX. of 1875), s. 5 ; Oudh Laws Act (XVIII. of 1876), s. 3; 
Punjab Laws Act (IV. of 1872), s. 5, as amended by Act XII. of 1878, s* L 

I The Courts cannot give effect to a custom unless it be 
ancient , 2 definite , 3 continuous , 4 notorious , 5 and reasonable . 6 


Conditions p| 
validity of | 
custom. J 


1 Collector of Madura v. Mooltoo Das v. Balgobind Sing (1868), 1 

Bamalinga Saihupathy (1868), 12 M. B. L. R. S. X. ix. ; Doorga Pershad 
I. A. 397, at p. 436 ; 1 B, L. R. Singh (TeJcaet) v. Doorga Kooeree 
P. C. 1, at p. 12 ; 10 W. R. P. C. 17, (TeJcaetnee) (1873), 20 W. R. 0. R. 154, 
at p. 21 ; Tara Chand v» Beeb Ram at p. 157. 

(1866), 3 Mad. H. C. 50, at pp. 55-58 ; 4 In other words, uniform, un- 

Nanaji Utpat ( Bhau ) v. Sundrabai interrupted, invariable. Nugendur 

(1874), 11 Bom. H. C. 249. See Narain (Rajah) v. Bughoonath Narain 

“ Manu,” chap. 5. paras. 108, 110 ; Dey, W. R. 1864, p. 20, at p. 24 ; 

chap. viii. paras. 41, 46; “Mitak- Bamalahshmi Ammal v. Sivanantha 
shara,” chap. i. s. 3, para. 4; Perumal Seihurayar (1872), 14 M. I;;; 

“ Dayatattwa,” chap. i. para. 33; A. 570, at pp. 585, 586 ; I. A. Sup. 
“ Mayukha,” chap. i. s. 1, para. 13. vol. 1, at p. 3 ; 12 B. L. R. 396, at 
Dr. J. X. Bhattacharya (“ Hindu p. 398 ; 17 W. R. C. R. 553 ; S. C. in 
Law,” 2nd ed., pp. 50, 51) contends Court below, Sivanananja Perumal 
that according to the true translation Seihurayar v. Muttu Bamalinga Seihu - 
of Manu’s Code, custom does not rayar (1866), 3 Mad. H. C. 75, at p. 
prevail against an express provision 77 ; Gopalayyan v. Baghupatiayyan 
of law. (1873), 7 Mad. H. C. 250, at p. 254 ; 

2 Hurpurshad v. Sheo Dyal (1876), Soorendronaih Boy v. Heeramonee 

3 I. A. 259, at p. 285 ; 26 W. R. C. R. Burmoneah (1868), 12 M. I. A. 81, at 
55, at p. 70; BamalaJcshmi Ammal p. 91 ; 10 W. R. P. C. 35, at p. 36 ; 
v. Sivanantha Perumal Seihurayar RajJcishen Singh (Rajah) v. Bamjoy 
(1872), 14 M. I. A. 570, at pp. 585, Surma Mozoomdar (1872), 1 Calc. 
586 ; I. A. Sup, vol. 1, at p. 3 ; 12 186, at p. 195 ; 19 W. R. C. R. 8, at 

B. L. R. 396, at p. 398 ; 17 W. R. C. p. 11; Jugmohandas Mangaldas v. 
R. 553; S. C. in court below, Siva- Mangaldas Nathubhoy (Sir) (1886), 
nananja Perumal Seihurayar v. Muttu 10 Bom. 528, at p. 543. See Amrit 
Bamalinga Seihurayar (1866), 3 Mad. Nath Chowdhry v. Gauri Nath Chow - 
H. 0. 75, at p. 77 ; Nugendur Narain dhry (1870), 6 B. L. R. 232, at p. 
(Rajah) v. Bughoonath Narain Dey , 238; Jameelah Khatoon v. Pegul Ram 

W. R. 1864, p. 20, at p. 23. (1864), 1 W. R. C. R. 250 ; Vandra- 

3 Or, as it may be expressed, cer- van Jehisan (Patel) v. Manilal Clmni- 
tain, precise, and conclusive. Hur* lal (Patel) (1891), 16 Bom. 470, at 
purshad v. Sheo Dyal (1876), 3 I. A. p. 476. 

259, at p. 285; 26 W. R, C. R. 55, 5 See J uggomohun Ghost v. Manich - 

at p. 70 ; Ramahanta Das Mahapatra chund (1859), 7 M. I. A. 263, at p„ 
v. ShamanandDas (Chowdhuri) (1908), 282 ; 4 W. R. P, C. 8, at p. 10'; Gopa- 

361. A. 49 ; 36 Calc. 590 ; 13 C. W. N. layyan v. Baghupatiayyan (1873), 7 
581 ; 11 Bom. L. R. 530 ; RajJcishen Mad. H. C. 250, at p. 254. 

Singh v. Bamjoy Surma Mozoomdar y Hurpurshad v. Sheo Dyal (1876), 
(1872), J Calc, 186. at pp. 195, 196 f 3 L A. 259, at p. 285 ; 26 W. R. C. R. 
19 W. R, 0, It. 8, at p. 11 ; Bhagawan 55, at p. 70 ; Lv.iciimeepui Singh v. 
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It is invalid if it be Opposed to an express enactment of the 
Legislature , 1 to morality, to public policy, 2 or to justice, equity, 
and good conscience . 3 A custom must be established by clear 
and unambiguous proof , 4 and must be construed strictly.* 

With the exception of an old .decision in Calcutta,* by Grey, CJ. Ancient, 
which fixed 1773 the date of the Act of Parliament which established 
the Supreme Court, and 1793 the date when Regulations commenced to 
be registered, as the time for the commencement of legal memory in Calcutta 
and the Mofussil respectively, there is no decision which has professed to - 
define the expression “ ancient.” That expression is apparently coincident 
with the expression “ from time immemorial.” 5 


Sadaulla Nushyo (1882), 9 Calc. 698, 
at p. 703 ; 12 C. L, R. 382, at p. 388. 

__ 1 As, for instance, when the dedica- 
tion of minors as dancing -girls of a 
pagoda amounts to an offence under 
ss. 372 and 373 of the Indian Penal 
Code (Aet XLV. of 1860). Ex parte 
Padmavati (1870), 5 Mad. H. C. 415; 
Queen Empress v . Ramanna (1889), 
12 Mad. 273 ; Srinivasa v. Annasami 
(1892), 15 Mad. 323; Beg . v. Jaili 
Bhavin (1869), 6 Bom. H. C. Cr. C. 60. 

2 Chinna Ummayi v. Teg ami Chetti 
(1876), 1 Mad. 168. See also San- 
haralingam Chetti v. Subban Chetti 
(1894), 17 Mad. 479 ; Ghasiti v. 
Umrao Jan (1893), 20 I. A. 193; 
21 Gale. 149. This is expressed by 
“Mann,” chap, viii, para. 41, as 
“if they be not repugnant to the 
law of God.” 

3 See Vurmah Valiar {Rajah) v. 
Ravi Vurmah Mutha (1876), 4 1. A. 
76; 1 Mad. 235. Oudh Laws Act 
(XVIII. of 1876), s. 3 ; Punjab Laws 
Act (XII. of 1878), s. 1. As to 
marriage brocage contracts, see post, 
p. 52. 

4 Ramalakshmi Ammal v. Siva* 
nantha Pencmal Sethurayar (1872), 
14 M. I. A. 570, at pp. 585, 586 ; 
I. A. Sup, yoL 1, at p. 3 ; 12 B. L. R. 
396, at p. 398 ; 17 W. R. C. R. 553 ; 
S. C. in Court below, Sivanananja 
Perumal Sethurayar v. Muttu Rama - 
lingo, Sethurayar (1866), 3 Mad. H. C. 

.. 75, at p. 77 ; Nugendur Narain 
{Rajah) v. Rughoonath Narain Dey , 
W. R. 1864, p. 20, at p. 23 ; Serumah 
Umah v. Palathan Vitil Marya 
Goothy Umah (1871), 15 W. R. P. C. 

un Lall v. Mohun Ball 


Bhaya Gayal (1871), 16 W. R. 0. R. 


179 ; Shidhojirav v. Naileojirav (1873), 
10 Bom. H. C. 228; Vandravan 
Jekisan {Patel) v. Manilal Chunilal 
{Patel) (1891), 16 Bom. 470. See 
Amrit Nath Chowdhry y. Gauri Nath 
Chowdhry (1870), 6 B. L. R. 232, at 
p. 238; Neelkisto Deb Bur mono v. 
Beerchunder Thakoor (1869), 12 M. L 
A. 523, at p. 542 ; 3 B. L. R. (P. C.) 
13, at p. 19 ; 12 W. R. P. C. 21, at 
p. 24 ; Bhagvandas Tejmal v. Rajmal 
(1873), 10 Bom. H. C. A. C. 241; 
Lakshmappa y. Ramava (1875), 12 
Bom. H. C. 362, at p. 383. 

5 Hurpurshad v. Sheo Dyal (1876), 
3 I. A. 259, at p. 285 ; 26 W. R. C. R. 
55, at p. 70. 

6 Clarke’s “ Reports,” pp. 113, 114. 
Sircar’s “ Vyavastha Darpana,” 2nd 
ed., p. 314. The reason for this 
decision was that from the dates 
mentioned the powers of making laws 
were vested in the British Legislature. 
Sir G. D. Banerjee (“Law of Mar- 
riage,” 3rd cd., p. 235), questions 
the correctness of the above-men-' 
tioned decision of Grey, C.J., and 
adds, “We may at any rate fairly 
say, that in the Hindu law, not only 
is it unnecessary to trace back the 
existence of a custom to any definite 
date, but even the indefinite condition 
of being ancient may, in favour of 
some classes of customs, have to be 
dispensed with,” It certainly seems 
unreasonable thus to fetter the growth 
of customs, which are encouraged by 
the Hindu law, and which are a means 
by which that law can be adapted to 
modem requirements. 

7 See Luchmun Lall v. Mohun Ball 
Bhaya Gayal (1871), 16 W. R. C. R, 
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Discontinu- 
ance of 
custom. 


New grant of 
property 
formerly im* 
partible,, 


u What the law requires before an alleged custom can receive the 
recognition of the Court, and so acquire legal force, is satisfactory proof 
of usage so long and invariably acted upon in practice as to show that 
it has by common consent been submitted to as the established governing 
rule of the particular family, class, or district or country.” 1 Such proof 
raises a presumption that the usage was an ancient one. 2 

So far as continuity is concerned there seems to be a distinction between 
a family custom and a local custom. In the former case it is competent 
to the family to discontinue the custom, as, for instance, a custom of 
impartibility, 3 or it may have been accidentally discontinued. 4 In the 
latter case the omission of individuals to follow the custom could not have 
the effect of destroying it, as it is a part of the lex loci , and binds all persons 
within the local limits in which it prevails. 5 

A well-established custom in a family cannot be defeated by the fact 
that in one case the custom was not enforced. 6 

When the custom has been proved the burden is upon the party alleging 
the discontinuance to prove that fact. 7 

A family custom that property should remain impartible, is not neces- 
sarily destroyed by a new grant being made by the Government to a 
member of the family, 8 but where a new tenure is created, and there is 
nothing in the circumstances under which the new grant was made to lead 
to the inference that the Government had in view in making the new 
grant the creation of an impartible zemindari as an exception to the 
ordinary rule of the Hindu law, the ordinary rules of Hindu law apply.® 


reenath Chowdhry (1870), 18 M. I. A. 
542, at p. 549 ; 15 W. R. P. 0. 10, at p. 
12 ; S. 0. in Court below, 6 R. L. R. 232. 

1 Sivanananja Perumcil Sethurayar 
v. Muttu Ramalinga Sethurayar { 1 866), 
3 Mad. H. C. 75, at p. 77; S. 0. on 
appeal, Ramalakshmt Ammal v. Siva- 
nantha Perumal Sethurayar (1872), 
14 M. I. A. 570 ; L A. Sup. vol. 1 ; 
12 B. L. R. 396 ; 17 W. R. C. R. 
553 ; Shidhojirav v. Naikojirav (1873), 
10 Bom. II. C. 228, at p. 234. It was 
held in Mahamaya Dehi v. Haridas 
Haidar (1914), 42 Calc. 455 ; 19 C. W. 
N. 208, that evidence showing exercise 
of a right in accordance with an alleged 
custom, as far back as living testi- 
mony can go, raises the presumption, 
though only a rebuttable one, as to the 
immemorial existence of the custom. 

2 See Ramasami Y.Appavu ( 1 887), 12 
Mad. 9,atp. 14; NanajiUtpat (BJuiu)y, 

" Sundrahai (1874), 11 Bom. H, C. 249. 

3 It was assumed that such dis- 
continuance was possible in LeJchraj 
KuUwar (Thakurain) v, Harpal Singh 
( Thahur ) (1911), 391. A. 10; 34 All. 65; 
16 C. W. N. 217; 14 Bom, L. R, 33. 

4 Rajkis'hen Singh v. Ramjoy 
Surma Mozoomdar (1872), 1 Calc. 


186, at p. 195 ; 19 W. R. C. R. 8, 
at p. 12 ; Sarabjit Partap Bahadar 
Sahi Y. Indar jit Partap Bahadur Sahi 
(1904), 27 AIL 203. 

5 Rajkishen Singh v. Ramjoy 
Surma Mozoomdar (1872), 1 Cale. 186, 
at p. 195 ; 19 W, R. C. R, 8, at p. 12. 

6 EJcradeswar Singh v. Janeshwari 
Babuasin (1914), 41 I. A. 275, at pp, 
288, 289 ; 42 Calc. 582, at p. 606 ; 
18 C. W. N. 1249, at p. 1259 ; 17 Bom, 
L. R. 18, at p. 31. 

7 Sarabjit Partap Bahadur Said v. 
Indarjit Partap Bahadur Sahi (1904), 
27 AIL 203. 

8 See Beer Pertab Sahee (Baboo) 
v. Rajender Pertab Sahee (Mahara- 
jah) (1867), 12 M. 1 A. 1 ; 9 W. R. 
P. C, 15 ; Muita Vaduganadha Temr 
v. Dorasinga Tevar (1881), 8 X A. 
99 ; 3 Mad. 290 ; Jaganatka v. Rama - 
bhadra (1888), 11 Mad. 380; KacU 
Yuva Rangappa Kallakka Thola 
Udayar v. Kochi Kalyana Rangappa 
Kallakka Thola Udayar (1901), 24 
Mad. 562; upheld on appeal (1905), 
32 J. A. 261 ; 28 Mad. 508 ; 10 0. W. 
N. 95; 7 Bom. L. R. 907. 

9 Merangi, Zemindar o/, v. Satru- 
charla Mamabhadra Razu (Sri Rajah) 
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A family custom is personal, and does not apply to subsequent owners 
of the land held by the family. 1 

The following are illustrations of customs which have been held void Immorality, 
for immorality : — 

A custom allowing a woman to remarry during the lifetime of her 
husband and without his consent. 2 

A custom authorizing a husband or wife to divorce the other against his 
or her will, and without giving any reason, on condition only of a payment 
to the caste. 3 

A custom for dancing-girls to adopt daughters under circumstances 
which would amount to a traffic in minors as prohibited by ss. 372 and 
373 of the Indian Penal Code ; 4 but except where the recognition of the 
rights alleged would countenance such a traffic, or the usage is in itself 
immoral, 5 the Courts will give effect to the rights of dancing-girls attached 
to Hindu temples in respect of endowments for their support, 6 and also 
to the peculiar usages of the dancing-girl and prostitute classes with 
regard to adoption 7 and succession. 8 

There is nothing immoral or opposed to public policy in a tribal custom 
which requires a son-in-law to reside in the family of his father-in-law. 9 

A custom will not be applied unless those following the custom are 
convinced in conscience that they are acting in accordance with law. 10 

Judicial recognition is not a condition precedent to the! Judicial 
validity of a custom, 11 but such recognition maybe of great f ee0gmtl0n * 
value as evidence of the existence of that custom. 12 1 


(1891), 18 I. A. 45, at p. 53 ; 14 
Mad. 237, at p. 245; Venkata Nai 
rasimha Appa Row Bahadur (Rajah) 
v. Narayya Appa Row Bahadur 
(Rajah) (1879), 7 I. A. 38 ; 2 Mad. 
128; 6 C. L. R. 153. 

1 Oopal Das Sindh v. Nurotum 
Sindh (1845), 7 Ben. Sel. R, 195 (2nd 
ed., 230). 

2 Post, p. 83. 

3 Keshav Hargovan v. Qandi (Bai) 
(1915), 39 Bom, 513; 17 Bom. L. R. 
584. 

4 Act XLV. of 1860. 

5 Chinna Ummayi v. Tegarai Chetti 
(1876), 1 Mad, 168. 

8 Tara Naikin v. Nana Lakslman 
(1889), 14 Bom. 90; Kamaiam v. 
Sadagopa Sami (1878), 1 Mad. 358 : 
Mathura Naikin v. Esu Naikin (1880), 
4 Bom. 545, at p. 565. See Chinna 
Ummayi v. Tegarai Chetti (1876), 
1 Mad. 168. 

7 Post, pp. 163, 184. t 

8 Tara , Munnee Dossea v. Motee 
Buneanee (1846), 7 Ben. Sel. R. 273 
(2nd ed., 325) ; Sivasangu v. Mined 




Nagarathnam (1870), 5 Mad. H. C. 161. 

0 Lenga Lalung v. Penguri Lalungni 
(1915), 20 0. W. N. 406. 

10 Gopalayyan v. Raghupatiayyan 
(1873), 7 Mad. H. C. 250, at p. 254. 
See Vandravan Jekisan (Patel) v. 
Manilal Chunilal (Patel) (1S91), 16 
Bom. 470, at p. 476. 

11 See Mayne’s “Hindu Law,” 8th 
ed., pp, 56-58. In Narasammal v. 
Balaramacharlu (1863), 1 Mad. H. C. 
420, at p. 424, Holloway, J., said, 
“A very short experience will suffice 
to satisfy any judge that a pundit 
will always overcome a passage of 
Hindu law too stubborn for other 
manipulation by the often baseless 
allegation of custom.’ 7 He proceeds 
to say, <e And in our judgment no 
custom, how long soever continued, 
which has never been judicially recog- ' 
nized, can be permitted to prevail 
against distinct authority.” It is 
submitted that this last proposition 
cannot be supported. 

12 See Act I. of 1872, s. 42; Shimbhu 
Naili v, Gayanchand (1894), 16 AIL 

etna ■ . ; : 
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CtJSTOM. 


Barden of 
proof of 
custom. 


In the case. of persons governed generally by the Hiliclu 
law, the burden o! proving a custom derogatory to that law 
lies upon the person who asserts it , 1 

If it be shown that a custom applies to a particular class or community , 
the burden of showing that the individual member is not bound by it lies 
upon the person asserting such exception. 2 

In the case of a tribe or family which are not originally Hindu, but 
which has adopted Hinduism, the burden of proving that the family is 
governed in a particular matter by the Hindu law is upon the person 
who asserts that it is so governed. 3 

Where a custom prevails in one branch of a family, it is strong evidence 
that it applies with equal force to another branch of the same family. 4 

As to proof of the devolution of an impartible Raj, see Mohesh Chunder 
Dhal v. Satrughan Dhal (1902), 29 I. A. 62; 29 Calc. 343; 6 C, W, E 
459 ; 4 Bom. L. R. 372. 

As to proof of the customs of Jains, see Harnabh Per shad v. Mandil 
Pass (1899), 27 Calc. 379. 

As to the mode of proof of a custom, see Act I, of 1872, ss, 13, 32, 42, 
48, 49. 

“ The kind of evidence that ought to be regarded is evidence showing 
that the right claimed by custom was more or less contested and the 
contest abandoned by some one who, if the custom had not existed, would 
have been entitled, or evidence showing that generally in the district the 
custom was followed to the exclusion of persons who, if it had not been 
for the custom, would presumably have enforced the right under the 
general law.” 5 Decrees and an understanding in the family, 6 entries in 
village records, and answers to official inquiries, 7 declarations of the heads 
of families 8 are all evidence. 



1 Bhagwan Singh v. Bhagwan Singh 
(1899), 26 I. A. 153, at p. 165; 21 
AIL 412, at p. 423 ; 3 C. W. N. 454, at 
p. 459 ; 1 Bom. X R. 311 ; Chandika 
Baksh v. Muna Kuar (1902), 29 I. A. 
70 ; 24 All. 273 ; 6 C. W. N. 425 ; 4 
Bom, L. R. 376 ; Fanindra Deb Baikal 
v. Bajeswar Pass (1885), 12 I. A. 72, at 
p. 81 ; 11 Calc. 463, at p. 476 ; Basava 
v. Lingangauda (1894), 19 Bom. 428, 
at p. 473 ; Desai Banchhoddas v. Baival 
Nathubai (1895), 21 Bom. 110, at pp. 
116, 117 ; Bhagmndas Tejmal v. Raj- 
mal (1873), 10 Bom. H. C. 241, at p. 
260 ; Narayan Babaji v. Nana Mano - 
Ur (1870), 7 Bom. H. C. A. C. 153, at 
p. 17 5; Mahendra Singh (Rajah) v. 
Jokha Singh (1873), 19 W. R. 0. R. 
211 ; Jeetnalh Sahee Peo ( Thakoor ) v. 
Lokenaih Sahee Deo (1873), 19 W. R. 
C. R. 239; and cases, ante , p. 29, 
note 4. 

2 See Qiidbai v. Shivbakas (1902), 


4 Bom. L. R, 376. 
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3 As, for instance, the law of 
adoption, Fanindra Deb Baikal v. 
Bajeswar Pass (1885), 2 I. A. 72, at 
p. 81 5 11 Calc. 463, at p. 476. 

4 Lai Gajendra Nath Sahi Peo v. 
Lai Mathuralal Nath Sahi Deo (191 C), 
1 Pat. L. J. 109. 

5 Rama Nand v. Surgiani (1894), 
16 AIL 221, at p. 223. 

6 Mohesh Chunder Dhal v. Satrug- 
han Dhal (1902), 29 L A. 62 ; 29 
Calc. 343 ; 6 0. W. H. 459 ; 4 Bom. 
X. R. 372. 

7 Farhafi Kunwar v. Cha ’idarpal 
Kunwar (Rani) (1909), 36 I. A. 125; 

31 AIL 457; 13 0. W. N. 1073; 11 
Bom. X R. 890. As to a wajib ul a nr, 
see Anant Singh (Thakur) v. Durga 
Singh (Thakur) (1910), 37 I. A. 191 ; 

32 AIL 363 ; 14 C. W. N. 770 ; 12 
Bom. X R. 504. 

8 Eiranatli Koer (Maharam) r. 
Bam Narayan Sing (Baboo) (1872), 

9 B. X R. 224 ; 17 W. R. C. R, 316 




CHAPTER I. 


/ HUSBAND AND WIFE. 

Marriage. 

The relationship of husband and wife is created by a marriage, creation of 
entered into by two persons, who are each competent, according relatloa ’ 3hip ’ 
to Hindu law, to enter into the state of marriage, 1 and who are 
not debarred by that law from intermarrying, 2 such marriage 
being performed with the ceremonies prescribed by that law. 3 

According to Hindu ideas, marriage has for its object the performance Object of 
of religious duties. It is' a sanskar, that is, an essential ceremony, held marria 8 e - 
indispensable to constitute the perfect purification of a Hindu. 4 It is 
the last of the ten sanskars necessary for the regeneration of males of the 
twice-born classes, 6 and is the only one prescribed for women and for 
SudrasA 

Marriage is essential to a Hindu in order that by begetting a son he Necessity for 
may be delivered from the hell called put, to which the shades of a sonless marna € e * , 
man are, according to Hindu ideas, doomed, 7 that he may repay the debt 
he owes to Ms forefathers, 8 and that he may be able to perform some of 
the most important religious acts. 9 

It is the imperative religious duty of a father, or other Duty of 
guardian, 10 to cause a girl to be married, before she attains ^ ldiai1 0 
puberty, to a suitable husband, capable of procreating children. 11 
There is, however, no legal obligation. 12 

1 Post, pp, 34-38. pp. 158, 293, 294, 

2 Post, pp. 38—46. 8 “ Dattaka Mimansa/ 5 chap, i, 

3 Post, pp. 58-61. para. 5. 

4 Wilson's " Glossary/ 5 p. 463. 9 Bhattaeharya’s “ Hindu Law/* 

5 Colebrookc’s “Digest-/’ vol. iii., 2nd ed., p. 81. 

p. 104, note. 10 As to the persons upon whom 

6 Colobrooke’s “ Digest/ 5 vol. iii., the duty devolves, see post, pp. 46-48. 

p. 95. See Venkaiach aryu In v. Pan* 11 Jumoona Dassya Chowdhrani v. 
gacharyulu (1890), 14 Mad. 316, at Bammoonderai Dassya Chowdhrani 
p< 318 ; Kameswam Sastri v. Veera - (1876), 3 I. A. 72, at p. 78; 1 Calc. 

charlu (1910), 34 Mad. 422 ; Srinivasa 289, at pp. 294, 295 ; 25 W. R. C. R. 

Iyangar v. Thiravengadathaiyangar 235, at p. 236 ; Venkatacharyulu v. 

(1914), 38 Mad. 556. Mangacharyulu (1890), 14 Mad. 316, 

7 t! Manu/ ! chap. lx. para. 138 ; at p. 322. 

<c Dayabhaga/ 5 chap. v. para. 6 ; 12 SunMari Ammal v. Subramania 

“D^ttaka Mimansa/’ chap. i. para. Ayyar (1902), 26 Mad. 505. 

5; Colebrooke’s ' “ Digest/’ vol. iii., 

H.L. . t> 
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WHO MAY MARRY. 


[CHAP. I. 


Duty of 
guardian of 
boy. 


Who are 
competent to 
marry. 


Defects, 


Lunacy. 


Although the law permits the marriage of hoys who have 
not attained majority , 1 and marriage is a religious necessity for 
them , 2 such marriages by male minors do not seem to have 
■been contemplated by the sages and early writers on Hindu 
law . 3 There is, it is submitted, a moral or religious obligation 
upon a parent, or other guardian, to provide a wife for a boy, 
as there is to provide a husband for a girl , 4 and there is a right 
to provide for his marriage, and for its expenses . 5 6 


Who may Marry. 

Unless expressly prohibited by a provision of the Hindu 
law, any male Hindu is competent to marry, and every un- 
married Hindu female is competent to be given in marriage , 0 

A garbari gosavi 7 is competent to contract a valid marriage. 8 

The Hindu law regards the bridegroom as the person who marries, 
and the bride as the person who is taken in marriage. 9 

Physical and mental defects, even if they be such as to cause 
exclusion from inheritance , 10 do not invalidate a marriage . 11 

Unsoundness of mind does not invalidate a marriage. 

“ To put it at the highest, the objection to a marriage on the ground 
of mental incapacity must depend upon a question of degree.’ 5 13 


1 Post , p. 35. 

2 Ante, p. 33. Sundrabai v. 8hri- 
narayana (1907), 32 Bom. 81 ; 9 Bom. 
L. R. 1366 ; GopalakrisJmam v. V enka- 
tanarasa (1912), 37 Mad. 273. 

3 “ Manu,” chap. ix. para. 94 ; 
Bhattacharya’s “ Hindu Law,” 2nd 
ed., pp. 81, 82. See Banerjee’s 
“ Law of Marriage,” 3rd ed., p. 37. 

4 See Kameswara Sastri v. Veera- 
charlu (1910), 34 Mad. 422 ; Sun- 
drabai v.Shrinarayana (1907), 32 Bom. 
81 ; 9 Bom. L. R. 1366 ; Gopalakrish - 
nam v. V enkatanarasa (1912), 37 Mad. 
273, overruling Govindarazulu Nara - 
simham v. Devarabliotla Venkatanara - 
myya (1903), 27 Mad. 206. 

5 Kameswara Sasiri v. Verracharlu 
(1910), 34 Mad. 422 ; GopaUkrishnam 
v. V enkatanarasa (1912), 37 Mad. 273, 
overruling Govindarazulu Narasim - 
1mm v. Devarabliotla Venkatanara - 
myya (1903) 27 Mad. 206, see post , 
pp. 52, 53. 

6 Banerjee’s “ Law of Marriage,” 

3rd ed., p. 34. 


7 These are a class of religious 
mendicants. 

8 Gitabai v. Shivbakas (1903), 5 
Bom. L. R. 318. 

9 Banerjee’s “Law of Marriage,” 
3rded., p. 35; Bhattacharya’s “ Hindu 
Law,” 2nd ed., p. 81. 

10 As to the physical defects which 
cause exclusion from inheritance, 
see Bhattacharya’s “Hindu Law,” 2nd 
ed., pp. 349-351 ; Sarkar’s “ Hindu 
Law,” pp. 232-235 ; Mayne’s “ Hindu 
Law,” 8th ed., pp. 829-837, and cases 
there cited ; post , pp. 52, 53. 

11 “Manu,” chap. ix. para. 203 ; 
“ Mitakshara,” chap. ii. s. 10, paras. 
9-11 ; “ Vivada Chintamani ” (P. O. 
Tagore’s translation), p. 244 ; “ Vya- 
vahara Mayukha,” chap, v. s. 11, 
para. 11, “ Smriti Ohandrika,” chap, 
v. para. 32. 

12 Mouji Lai v. Gliandrabati Kumar i 
(Musammat) (1911), 38 I. A. 122, at 
p. 125 ; 38 Calc. 700, at p. 700 ; 15 
CL W, N. 790, at p. 793 ; 13 Bom. 
L, R, 534, at p. 54L 
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Pundits both in Bengal 1 and Bombay 2 have given opinions that it does 
not invalidate a marriage. Sir G. D. Banerjee points out that “ there are 
indications in the law from which it would appear that lunatics are con- 
sidered competent to marry,” 3 but he also says 4 that, as a lunatic is 
incompetent to accept the gift of a bride, it is not easy to understand 
how his marriage can be regarded as marriage at all. 

The question of mental incapacity is one of degree. The Court will 
presume in favour of the validity of the marriage, and the legitimacy of the 
children. 5 

The ancient authorities permitted a eunuch to marry on the ground Impotence 
that his wife could raise up a son to him by a man legally appointed, 6 I 
but now that the system of niyoga 7 is obsolete, it may be a question 1 
whether the Courts will not declare the marriage of an impotent person 
to be void. 8 * 

Except that in the ease of the twice-born classes marriages Age for 
cannot take place before investiture with the sacred thread * 9 marliage * 
a male Hindu of any age can marry , 10 

A female Hindu of any age can be given in marriage, 1 * 

The Hindu religion requires a girl to be given in marriage before she 
attains the age of puberty, 12 but there is nothing in the Hindu law to 
invalidate the marriage of a woman who has attained puberty. 13 

As to the necessity for the consent of a guardian in the case of the 
marriage of minors, see post, pp. 46-51 


1 See V enlcatacharyulu v. Banga - 
eliaryulu (1890), 14 Mad. 316, at p. 
318 ; Daby churn Mitter v. Badhachurn 
Mitter (1817), 2 Mori. Big. 99. 

2 West and Biihbr’s “Hindu Law,” 
2nd ed., p. 274. 

3 “Law of Marriage,” 3rd ed., p: 
38; “Manu,” chap. ix. para. 203 ; 
“ Bay a Bhaga,” chap. v. para. 18; 
“ Mitakshara,” chap. ii. s. 10, paras. 
9-11 ; “ Vivada Chintamani ” (P. C. 
Tagore’s translation), p. 244 ; “ Smriti 
Chandrika,” chap. v. para. 32 ; 
“ Vyavahara Mayukha,” chap, iv, 
s. 11, para. 11. 

4 P. 39. 

5 Mouji Lai v. Chandrabaii Kumari 
( Musammat ) (1911), 38 L A. 122 ; 
38 Calc, 700 ; 15 C. W, N. 790 ; 
13 Bom. L. R. 534. 

6 te Manu,” chap. ix. para, 203 ; 

“ Day a Bhaga,” chap. v. para. 18. 

pp. 45, 100, 139-141. 

~ ' >’s “ Law of Mar* 


of Hindu Widows,” pp. 4, 7 ; Steele, 
p. 167 ; Kanahi Bam v. Biddya Bam 
(1878), 1 All. 549, at p. 551. 

9 The rule is that the investiture 
of a Brahmin should take place in 
the eighth, that of a Kshalrya in 
the eleventh, and that of a Vaisya 
in the twelfth year from his con- 
ception, “ Manu,” chap. ii. para. 36. 

10 Banerjee’s “Law of Marriage,’ 1 
3rded.,p. 36. Bhatfcacharya’s “Hindu 
Law,” 2nd ed., p. 82. See VenJcatachar* 
yulu v. Bangaeharyulu (1890), 14 Mad. 
336, at p. 318. 

11 Sir G. B. Banerjee (“Law of 
Marriage,” 3rd ed., p. 45) says, “ Ordi- 
narily the lowest age for marriage is 
eight years, but Manu allows a girl 
to be married even before the proper 
age, if a proper union is secured ” 
(“ Manu,” chap. ix. para. 88, and note 
by Kulluka). 

12 Ante , p. 33. 

18 Banerjee’s “Law of Marriage,” 
3rd ed., p. 45. 
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POLYGAMY. 


[chap. I. 


A Hindu 1 may at his pleasure marry any number of wives, 
although he has a wife or wives living . 2 3 

No effect can be given to an agreement purporting to avoid a marriage 
on the taking of a second wife during the lifetime of the first , 0 and appa- 
rently an agreement not to enter into such second marriage would be 
against the policy of the Hindu Law . 4 

Contracting a second marriage during the lifetime of the wife is called 
adhivedana, or supersession, but does not in any way imply that the first 
wife is deserted . 5 

The Hindu writers prescribe that a present ( adhivedanika ) should be 
given to the wife as compensation for her supersession, but they do not 
agree as to the amount . 6 Such compensation could not apparently be 
claimed in a Court of law. 

A Hindu, who has become a Christian, cannot take to 
himself another wife while his wife is alive . 7 

He can do so on his return to Hinduism . 8 

A woman cannot marry another man while her husband 
is alive . 9 

Although the Courts will not recognize a custom which permits a 
wife at her pleasure to desert her husband and marry another man , 10 at 


1 Even if he has at one time pro- 
fessed Christianity, 3 Mad. H. 0. 
App. vii. 

2 See Virasvami Chetti v. Appa- 

svami Chetti (1863), 1 Mad. H. C. 
375 ; Arumugam v. Tulukanam (1883), 
7 Mad. 187, at p, 188; Thapita 
Peter v. Thapita, Lakshmi (1894), 
17 Mad. 235, at p. 239 ; Huree Bhaee 
Nana v. Nulboo Koober (1810), 1 Borr. 
59; Banerjee, “Law of Marriage,” 
3rd ed., pp. 40, 136; “ Daya 

Bhaga,” chap. ix. para. 6, note ; 
Sircar’s “ Vyavastha Darpana,” p. 
672. Polygamy is not permitted to 
members of the Brahmo Somaj ; Bona- 
luxmi v. Vishnuprasad Hariprasad 
(1903), 28 Bom. 597 ; 6 Bom. L. B. 58. 

3 Bitar am v. Aheeree Heeralmee 
(. Mussamut ) (1873), 11 B. L. B. 
129 ; 20 W. B. 0. B. 49. 

4 See ibid., per Kemp, J., 11 B. L. 

E., at p. 135 ; 20 W. B. C. B., at p. 

50. Would it not be, from the Hin- 

du point of view, an agreement in 

restraint of marriage, and therefore 

void under s. 26 of the Indian Con- 

tract Act (IX. of 1872)? ' 


5 See “ Mitakshara,” chap. ii. s. IX, 
paras. 2 (note) and 35; Emperor v, 
Lazar (1907), 30 Mad. 550. 

6 See Banerjee’s “ Law of Mar- 
riage,” 3rded., pp. 138, 139; “Mitak- 
shara,” chap. ii. s. 11, para. 35 ; 
“ Layakrama Sangraha,” chap. vi. 
para. 31 ; Colebrooke’s “ Digest,” 
vol. iii. p. 561. 

7 See Thapita Peter v. Thapita 
Lakshmi (1894), 17 Mad. 235 ; ante, 
p. 23, note 6. 

8 Emperor v. Anthony (1910), 33 
Mad. 371 ; (1866), 3 Mad. H. C. App. 
vii. See, however, Emperor v. Lazar 
(1907), 30 Mad. 550. 

9 Thapita Peter v. Thapita Lakshmi 
(1894), 17 Mad. 235, at p. 239. 
“ Manu,” chap, viii, para. 226; 
chap. ix. paras. 46, 47, 71. Sec 
Binammal v. Administrator’ General 
of Madras ( 1885), S Mad. 169, at 
p. 173. 

10 NarayanBharthiv. Laving Bharthi 
(1877), 2 Bom, 140 ; Beg. v. Bambhu 
BagTm (1876), 1 Bom. 347; Beg. v„ 
Karsan Coja (1864), 2 Bom. H. C. 
124; Uji v. Eathi Lain (1870), 
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any rate where the first husband does not consent to the second marriage, 1 
it would apparently give effect to a custom permitting such remarriage 
on desertion by the husband. 2 A custom authorizing such remarriage 
in case of the husband’s leprosy might also be valid. 3 It has been held that 
a custom by which the marriage tie can be dissolved by either husband or 
wife against the wish of the divorced party, the sole condition being the 
payment of a sum of money fixed by the caste, is bad. 4 

Ho effect could be given to the decision of a panchayet or of a caste which 
authorizes a remarriage, 5 except, perhaps, where by custom a valid divorce 
could be effected by such decision. 8 

Where divorce is permissible by custom, 7 or where a divorce Remarriage 
has been decreed under Act XXL of 1866, 8 a woman can after dlvorce< 
remarry. 

The marriage of a girl, who has been betrothed 9 (but mot Betrothedgiri. 
married) to another man, is valid. 10 

A widow can remarry. 11 Remarriage of 

widow. 

As to the forfeiture of her rights on remarriage, see post, pp. 369, 370. 

Except in the case of a special custom 13 the remarriage of widows was 
prohibited by the Hindu law, which was in force at the time of the passing 
of Act XV. of 1856. 18 

The Hindu law placed certain restrictions upon marriage Moral 
by rules, which are now treated as operating only as moral iliJUIlotloIls * 

: injunctions. 

Impurity arising from the birth or death of a relation was treated as a 
disqualification. 14 * * 

7 Rom. H. C. A. 0. J. 133; Beg. v. 8 Post, p. 64. 

Mcinohar Baiji (1868), 5 Bom. H. C. 9 Post, pp. 58, 59. 

Cr. 0. 17. See In the matter of Ghamia 10 Khimji Vassonji v. Narsi Dhanji 
( Musst ) (1880), 7 C. L. R. 354. (1915), 39 Bom. 682 ; 17 Bom. L. R. 

1 See Khemlcor v. Umiashankar 225 ; Lakhi Priya v. Bhairah Chandra 

Banchhor (1873), 10 Bom. H. 0. Chaudhuri ( 1835), 5 Ben. Sel. R. 315 

381. (2nd ed., 369) ; Khooshal v. Blmgwan 

2 Virasangappa v. Budrappa { 1 S85), Motee (1813), 1 Borr. 138. See Act 

8 Mad. 440. See Sinammal v. Ad~ XV. of 1856, s. 1. 

ministrator-Oeneral of Madras (1885), 11 Act XV. of 1856, s. 1. 

8 Mad. 169, at p, 173. 12 Strange’s “Hindu Law,” vol. ii. p. 

3 See Beg . v. Sambhu Baghu (1876), 400. As to such customs, see Mayne’s 

1 Bom. 347, at p. 352, “ Hindu Law,” 8th ed., pp, 113-117. 

4 Keshav Eargovan v. Gandi ( Bai ) 13 “Mann,” chap. v. paras. 157,: 

(1915), 39 Bom. 538 ; 17 Bom. L. R. 161 ; Strange’s “ Hindu Law,” vol. I 
584. pp. 37, 241, vol. ii. p. 400 ; Sircar’s 

5 See Bissuram Koiree v. The “ Vyavastlia Darpana,” p. 647. In 

Empress (1878), 3 C. L. R. 410, at Vithu v. Govinda (1896), 22 Bom. 321, 

~ ' " at p. 331, Ranade, J,, says that the ' 

prohibition only extended to the three 
superior castes. 

14 See Banerjee’s “ Law of Mar- 

riage,” 3rd ed., p. 106. 

' - 1 v . . 1 i: V c iffiK 1 IS , *' 1,1 


. p, 4X3 ; Meg. v. tiambm Jnagm (1870), 
1 Bom. 347 ; Emperor v. Ganga (Bai) 
(1916), 19 Bom. L. R, 56. 
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The marriage of a younger brother before an elder brother , 1 or of a 
younger sister before an elder sister , 2 was prohibited. 

For other instances, see Banerjee’s “ Law of Marriage , 55 3rd ed, pp. 
54, 55 5 Bhattacharya’s “ Hindu Law , 55 2nd ed, pp, 85, 86 . 


Who may Intermarry* 

The following rules 3 as to identity of caste, exogamy, and 
prohibited degrees have been deduced from texts of the sages 
hv Eaghunandana, 4 who is said to be the highest authority in 
Bengal in all matters excepting inheritance, 5 and are reiterated 
by Kamalakara Bhatta in the Nirnaya Sindhu , 6 which is said 
to be of authority in the Benares school, 7 in the Bombay 
Presidency, 8 and in Southern India. 9 

1. Intermarriage between persons not belonging to the same 
primary caste is void. 10 

This rule only prevents intermarriage between the four 
primary castes. 1 1 It does not prevent marriage between persons 
belonging to different subdivisions of the same primary caste. 12 


1 Banerjee’s 44 Law of Marriage, 55 
3rd ed., p. 42 ; Bhattacharya (“ Hindu 
Law, 55 2nd ed., p. 83) says that this 
rule is imperative. 

2 Banerjee’s “Law of Marriage,” 
3rd ed., p. 56. 

3 For a discussion of these rules, 
see Sarkar’s <c Hindu Law,” 3rd ed., 
pp. 57-60. 

4 In his “ Udvahatattwa.” 

5 Bhattacharya’s “ Hindu Law,” 
2nd ed., p. 36. 

8 Sarkar’s “Hindu Law,” 3rd ed., 
p. 92. 

7 . Ibid., Bhattacharya’s “Hindu 
Law,” 2nd ed., p. 37. 

8 Mandlik’s “Vyavakara Mayukha,” 
Introduction, p. 73 ; Bhattacharya’s 
“ Hindu Law,” 2nd ed., p. 37. 

8 Bhattacharya’s “ Hindu Law,” 
2nd ed., p. 37. 

10 Padam Kumari v. Suraj Kumar i 
(1906), 28 All. 458 ; Melaram Nudial 
v. Thanooram Bamun (1868), 9 W, 
R. C. R. 552 ; Lahshmi v. Kaliansing 
(1900), 2 Bom. L. R. 128; Bhatta- 
cliarya’s “ Hindu Law,” 2nd ed., 
p. 85; Steele, pp. 26, 29, 30; Cole- 
brooke’s 44l Digest,” vol. iii. p. 141; 
“Vyavastha Darpana,” 656; Strange’s 
“Hindu Law,” voL L p. 40 ; “Mitak- 


shara,” chap. i. s. 11, para. 2, and 
note. See Pam Lai Shookool v. Akhoy 
Charan Mitter (1903), 7 C. W. N. 619. 
In that case the judges assumed that 
Vaidyas were Vaisyas. As to the posi- 
tion of Vaidyas, see Bhattacharya’s 
“ Hindu Castes and Sects,” pp. 159- 
171 ; Risley’s “ Tribes and Castes of 
Bengal,” vol. i. pp. 46-50. 

11 Ante, pp. 22, 23. 

12 Inderun Valungypooly Taver v. 
Bamasawmy Pandia Palaver (1869), 

13 M. I. A. 141, at p. 158 ; 3 B. L. 
R, P. C. 1, at p. 4; 12 W. R. P. CL 
41, at pp. 42, 43. See S. C. in Court 
below ; Pandaiya Telaver v. Puli 
Telaver (1863), 1 Mad. H. C. 478, at 
p. 483 ; Upoma Kuchain v. Bholaram 
Dlrnbi (1888), 15 Calc. 708; Malian - 
tawa v. Gangawa (1909), 33 Bom. 693 ; 
11 Bom. L. R. 822. See Bamamani 
Ammal v. Kulanthai Natcliear (1871) ; 

14 M. L A. 346; 1 W. R. C. R. I ; 
Bhattacharya’s 44 Hindu Law,” 2nd 
ed., p. 85 ; Sarkar’s 44 Hindu Law,” 
3rd ed., p. 103. A contrary view was 
expressed in Melaram Nudial v. 
Thanooram Bamun (1868), 9 W, R. 
C. R. 552, and by Mitter, J., in 
Narain Dhara v. Bakhal Gain (1875), 

1 Calc. 1, at p. 4 ; 23 W. R. ;C. R ' 
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In the case of the marriage of an illegitimate person, who, strictly Marriage of 
speaking, belongs to no caste, he or she must be treated as belonging to illegitimate 
the caste the members of which have recognized him or her as a caste persons ‘ 
fellow . 1 

A marriage between a Hindu and a Christian woman who had become 
a Hindu has been upheld . 2 

The question as to the effect of a marriage between a Hindu and a Mixed 
non-Hindu is not an easy one. Such a marriage when celebrated in England marria S ea » 
according to English forms may be effectual according to English law , 8 but 
in India the position is different. If the marriage be in accordance with 
the provisions of the Indian Christian Marriage Act , 4 it would be valid. 

The Hindu law did not contemplate any such marriages, and would not 
recognize them. If the marriage were attempted to be performed according 
to Hindu rites and ceremonies, it would apparently have no effect, but if 
it were performed according to other rites (e.g. Brahmo rites) the Court 
would apparently give effect to it. The inclination would be to support 
marriages, to which there could be no moral objection, to prevent children 
being rendered illegitimate, and to repudiate objections which however 
suited to ancient society have no application to modern times, when many 
people of divers communities and religions are to be found in India. The 
Court might well say that as there was no Hindu law dealing expressly 
with the subject, the case would be dealt with by principle of equity and 
good conscience. Legislation on this subject is much needed* 

Marriages between members of different castes may be recognized by Custom, 
local custom . 5 

2, A member of one of the twice-born classes cannot marry Exogamy, 
the daughter of an agnate, i.e . of a person belonging to the same 
gotra , 6 or primitive stock, as himself. 7 

334, at p. 335. It is said that in marii (1909), 33 Mad. 342. 

Bengal the practice is in accordance 3 CJietti v. Cheiii, [1909] P. I). 67. 

with Mitter, J.’s, view in the above 4 Act XV. of 1872. 

case (Banerjee’s “Law of Marriage,” 5 See Ram Lot Shookool v. Ahhoy 

3rd cd,, p. 75). As to Bombay, see Charan Mitter (1903), 7 C. W. N. 

Steele, pp. 29, 30. As to intermarriage 619. As to this case, see 7 C. W. N. 
between different sects of Lingayets, pp. ccxxxvii. and ccxxxviii. 
see Falcirgauda v. Gangi (1896), 22 6 Lit. cow-pen, i.e. a place in which 

Bom. 277. As to a family custom cows were kept or protected from 
allowing intermarriage between sub- plundering attacks; Bhattacharya’s 
castes, see Nngendur Narain (Rajah) “Law of the Joint Family,” p. 113. 
v. Rughoonath Narain Dey , W. R, For a discussion as to the origin of tho 
1864, 0. R. 20, at p. 23. term, see Max Muller’s “ Chips from 

1 In the matter of Ramkumari a German Workshop,” vol. ix. p. 28 ; 

(1891), 18 Calc. 264; Fmperor v. Banerjee’s “Law of Marriage,” 3rd 
Madan Gopal (1912), 34 AIL 589. As ed., pp. 56, 57; Sarkaris “Hindu 
to the daughter of a bastard, see In - Law,” 3rd ed., p. 76. 

derm Valungypooly Tavcr v. Rama - 7 “Maim,” chap, ill para. 5; 

mwmy Pandia Talaver (1869), 13 M. I. Steele, p. 160; Colebrooke’s “ Di* 

A. 141 ; 3 B. L. R. P. C. I ; 12 W. R. gest,” vol. iil p. 329 ; Banerjee’s 

P. C. 41 ; S. C. in Court below ; Pan - “ Law of Marriage,” 3rd ed., pp. 56, 

daiya Telaver v. Puli Telaver (1863), 57; Bhattacharya’s “Hindu Law,” 

I Mad, H. C. 478. 2nd ed., p. 88 ; Shear’s “ Vyavastha 

2 Muthumml Muclaliar v. Urmia* Darpana,” 2nd eel, p. 657. 
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This prevents a marriage between persons who are connected with a 
common ancestor entirely through males. 

In this connection the expression goira “ means a family descended 
from one of the several patriarchs, who are, according to some, twenty- 
four, and according to others, forty -two in number.” 

There seems to be no certainty as to what are the gotras at the present 
day. Apparently there are eight primitive gotras descended from the 
seven Rishis, Viswamitra, Jamadagni, Bharadwaja, Gotama, Attri, 
Yasistha, Kasyapa, together with Agastya. The remaining gotras are 
possibly subdivisions of these eight, but are not all identifiable with 
them. 1 

“ The theory of the gotra, as latterly described by Brahmanic writers, 
denies that either a Kshatriya, or a Vaisya, or a Sudra has a right to 
say that he belongs to a special gotra in the proper sense of the term.” 2 
Kshatriyas and Vaisyas have adopted the gotras of the spiritual guides 
or family priests of their remote progenitors. 3 It is also said that a man 
is prohibited from marrying a girl belonging to a gotra having the same 
pravaras or principal sages as his own. 4 

8. A Hindu may not marry 5 — 

(a) A female descendant as far as the seventh G degree from 
his father or from one of his father’s six ancestors in 
the male line- 7 

Sastri G. C. Sarkar, in his “ Law of Adoption,” 8 says, “ In fact the 
prohibited degrees for marriage are considered by the Sanskrit writers 
to constitute sapindas for the purpose of marriage, and they are different 
according to different sages. For instance, Vasishta declares that a man 
may marry a girl who is fifth md seventh on the mother’s and father’s 
sides respectively, whilst Paithinasi says that a damsel may be espoused 
who is beyond the third on the mother’s and fifth on the father’s side. 9 

1 See Bhattacharya’s “Law of the rules will be found. 

Joint Family,” pp. 111-113; Iswar 6 In the calculation of prohibited 
Chandra Vidyasagur’s “ Widow Mar- degrees Hindu lawyers count both of 
riage,” p. 193. the persons whose relationship is 

2 Bhattacharya’s £< Law of the under consideration. So in this case. 

Joint Family,” p. 111. according to the English mode of 

3 Ibid. ; Banerjee’s “ Law of Mar- calculation, the prohibition would end 

riage,” 3rd ed., p. 57; “ Dattaka at the sixth degree. See post , p, 43, 
Mimansa,” chap. ii. para. 76. note 4. 

4 Banerjee’s “Law of Marriage,” 7 “ Udvahatattwa,” Raghunanda- 

3rd cd., p. 56, note 4; Oolebrooke’s na’s “Institutes,” vol ii. p. 65, referred 
“Digest,” vol iii. p. 329; Bhatta- to in Banerjee’s “ Law of Marriage,” 
charya’s “Hindu Law,” 2nd ed., p. 3rd ed., p, 62. See Vyas Chimanlal 
88. See Ramchandra v. Gopal (1908), v. Vyas Itcmehandra (IS 99), 24 Bom. 
32 Bom. 619, at p. 626; 10 Bom. 473 ; 4 Bom. L. R. 163. As to 
L. R. 948. marriage with a half-sister’s daughter, 

5 See Minalcshi v. Rom, ana dim see Karunahdki Ganesa Ralnamaiyar 

(1887), 11 Mad. 49, at p. 53. These v. Gopala Ralnamaiyar (1880), 71. A. 
rales are taken from Banerjee’s “ Law 173, at p. 177 ; 2 Mad. 270, at p. 279. 

of Marriage,” 3rd ed,, pp. 59-62. In 8 P. 386. 

Bhattacharya's “Hindu Law," 2nd 9 “ Mitakshara,” chap, L para. 53. 

ed, p. 93, diagrams illustrating these 
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But seven degrees on both sides appears to be prohibited by Maim, for he 
declares that a man must not marry a girl who is sapinda to his mother , 1 
and lays down generally in another place that sapinda relationship ceases 
with the seventh ancestor,” 2 

(b) A female descendant as far as the seventh degree from 

his father’s bandhus 3 or from one of their six ancestors, 
through whom such female is related to him , 4 

These six ancestors would be the handlin' s mother, mother’s father, 
mother’s father’s father, mother’s father’s father’s father, mother’s father’s 
father’s father’s father, and mother’s father’s father’s father’s father’s 
father. It does not include mother’s mother, &c., as “ a line of female 
ancestors is not regarded as a line in the Hindu law.” 5 

(c) A female descendant as far as the fifth degree from his 

maternal grandfather or from one of his maternal 
grandfather’s four ancestors in the male line , 6 

In the Presidency of Madras marriage with the daughter of a maternal 
uncle or of a paternal aunt is recognized by custom . 7 

According to some authorities a man cannot marry the daughter of 
an agnate of his maternal grandfather . 8 

(d) A female descendant as far as the fifth 9 degree from his 

mother’s bandhus , 10 or from one of their four ancestors 
through whom such female is related to him . 11 

Where the bandhn in question is the son of the mother’s maternal or 
paternal aunt, these four ancestors would be the handlin' s mother, mother’s 
father, mother’s father’s father, and mother’s father’s father’s father, and 
where the bandhn is the son of the mother’s maternal uncle the four 
ancestors would be the father, father’s father, father’s father’s father, 
and father’s father’s father’s father . 12 


1 Chap. iii. para. 5. 8 “ Manu,” chap. iii. para. 5. There 

2 Chap, v. para. 60. seems to be a difference of opinion 

8 A bandhn is a sapinda, related with regard to this note ; see Bhatfca- 

through a female. charya’s “ Hindu Law,” 2nd ed., 

4 “ Udvahatattwa,” Raghunanda- pp. 91, 92; Sircar’s “ Vyavasiha 
na’s “Institutes,” vol. ii.p. 65, referred Darpana,” 2nd ed. ? p. 658. 

to in Banerjee’s “Law of Mar- 9 See ante, p. 40. 

riage,” 3rd ed., p. 62. 10 See above, note 3. This includes 

5 Banerjee’s “Law of Marriage,” the sons of his mother’s maternal 

3rd ed. , p. 63. aunt, the sons of his mother’s paternal 

6 “ Udvahatattwa,” Raghunanda- aunt, and the sons of Ills mother’s 
na’s “ Institutes,” vol. ii. p. 65, referred maternal uncle, 

to in G. D. Banerjee’s “ Law of Mar- 11 “ Udvahatattwa,” Raghunanda- 
riage,” 3rd ed., p. 63. na’s “Institutes,” vol. ii. p. 65, referred 

7 Strange's “Hindu Law,” vol. ii. to in Banerjee’s “Law of Marriage,” 

p. 105. See note by Mr, Anand 3rd ed., p. 63. 

yUharlu, “Calcutta Weekly Notes,” 12 Banerjee’s “Law of Marriage,” 

vol. yii. pp. Jxxxii., xc., xcyiii. 3rd ed., p. 63. 
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In spite of the above rules, a man may marry a girl who is 
removed by three gotras 1 from him, although she be related 
within the above degrees . 2 

“ The three gotras in the ease of the descendants of a bandlm are always 
to be counted from his (the bandku's) own gotra. So also in the case of 
the descendants of the ancestors of a bandhu, who is the father’s or the 
mother’s maternal uncle’s son, they are to be counted from the handlin' s 
own gotra . But in the case of the descendants of the ancestors of each 
of the other bandlms , the gotras are to be counted from his (the bmulhids) 
maternal grandfather’s gotra” 3 

Sir G. 3>. Banerjee 4 gives the following illustration of the above rule : 

“ Suppose the paternal great-grandfather of the bridegroom to be of 
the Sandilya gotra ; his daughter (by transfer of marriage) to be of the 
Kasyapa gotra; her daughter of the Vctlsya gotra; and the daughter’s 
daughter to be of the Bharadwaja gotra; the maiden daughter of this 
last, being of the Bharadwaja gotra , and being beyond three gotras , viz. 
the Sandilya , Kasyapa , and Vatsya, is eligible for marriage though within 
the prohibited degrees.” 

In practice these rules are, apparently, among all classes, 
not taken to exclude a safinda girl beyond the fifth degree on 
the father’s side, and the third degree on the mother’s side , 5 
but in strictness this relaxation of the rule is said to be limited 
to the Kshatriyas in all the forms of marriage, and to the 
other classes only in the A sura , 6 or other inferior forms of 
marriage , 7 

The above rules are enunciated by Sir G. D. Banerjee in his “Law of 
Marriage and Stridhan.” They are based upon the interpretation put by 
Raghunandana upon the text of Manu. As so interpreted, the text 
prohibits a man from marrying a girl who is a sapinda 8 of his father or 
of his maternal grandfather. 9 This sapinda relationship ceases after the 
fifth or seventh degree from the mother and father respectively. 10 Yajna- 
valkya 11 also requires that a man should not marry his sapinda . This 
rule is common to all schools, but there is a diversity between the view 


1 I.e. three females have intervened 
in the line between the man and the 
girl in question, 

2 Ragunandana’s “ Institutes,” vol. 

L p. 64, referred to in G. D. Baner- 
jee’s “ Law of Marriage,” 3rd ed., 
p. 64. • 

3 G. D. Banerjee’s “ Law of Mar- 
riage ” 3rd ed., p. 64, 

4 Ibid. 

5 Bhattacharya’s “ Hindu Law,” 
2nd eel, p. 91, see ante , pp, 40, 41. . 

t lis WMM 1 8©i 


6 Post , p. 55. 

7 G. D. Banerjee’s “Law of Mar- 
riage,” 3rd ed., pp. 64, 65 ; Sircar’s 
“ Vyavastha Darpana,” 2nd ed., pp. 
663, 664. 

8 “ Manu,” chap. iii. para. 5. 

9 See Bhattacharya’s “Hindu Law,” 
2nd ed., p. 88. 

10 Yama, cited in the “ Udvahatat- 
twa,” p. 7, referred to in Bhattachar- 
ya’s “ Hindu Law,” 2nd ed., p. 88* 

11 L, 52, 
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entertained by the Mitakshara school 1 and that entertained by the Bengal 
school 2 as to the meaning of sapinda relationship. 

According to the Mitakshara 3 school a man cannot marry a girl if, Mitakshara 
their common ancestor being traced through his or her father, such common scll0 °b 
ancestor is not beyond the seventh 4 in the line of ascent from him or 
her, or, their common ancestor being traced through their mothers, such 
common ancestor is not beyond the fifth in the line of ascent from him 
or her. 

Dr. J. N. Bhattacharya says, 5 “I must note also the fact that those 
who are governed by the Mitakshara school practically exclude, for pur- 
poses of marriage, only the four lines 6 that are considered ineligible by 
the Bengal school 55 

As to local and family customs permitting intermarriage within the Custom, 
prohibited degrees, see Mayne’s “ Hindu Law, 55 8th ed., pp. 105, 106; 
Bhattacharya’s 44 Hindu Law, 55 2nd ed., pp. 98, 99. 

A man cannot marry his stepmother’s brother’s daughter, stepmother’s 

i ,, , , , , n relations. 

or daughter s daughter, 7 

The prohibition is based on a text of Sumantu, 8 which specifies these 
persons. According to a reading of the text, the Western schools exclude 
also the stepmother’s sisters and their daughters, and some persons hold 
that sapinda relationship in the case of the stepmother is the same as in 
the case of the natural mother up to the fifth degree. 9 

Sastri G. C. Sarkar treats this rule of exclusion of certain of the 
stepmother’s relations as being one of merely moral obligation, and as 
having no legal force. 10 


1 According to the “ Mitakshara 55 Law,” 2nd ed., p. 91. 

all the descendants of a common an- 3 See Bhattacharya’s 44 Hindu Law, 
cestor are sapindas , except that after 2nd ed., p. 90. 

the fifth ancestor on the mother’s 4 In this computation both the 
side, and after the seventh on the common ancestor and the person in 
father’s side, the relationship ceases, question must be taken into con- 
Bhattacharya’s “Hindu Law,” 2nd sideration. See ante, p. 40, note 6. 
ed., p. 89. 5 44 Hindu Law,” 2nd ed., p. 91. 

2 According to the Bengal school 6 The first of these lines include, 

the expression means connected by the girls belonging to the same goka 

offering of the funeral cake, but 44 For (ante, pp. 39, 40). The second includes 

purposes relating to marriage, Raghu- girls belonging to the golra of the 

nandana,” who is the chief authority maternal grandfather of the bride - 

in that school on the subject of mar- groom (ante, p. 41). The two other 

riage, 45 has not given any importance lines are comprised in the above rules, 

to the definition of the term 4 Sa~ 7 44 Udvahatattwa,” Raghunanda- 
pindaJ He has relied upon express na’s “Institutes,” vol. ii. p. 06, re- 
texts to exclude girls within the ferred to in G. D. Banerjee’s 44 Law 

seventh degree on the father’s side, of Marriage,” 3rd ed., p. 62. 

and the fifth degree on that of the 8 Bhattacharya’s 44 Hindu Law,” 

mother. There are, however, pas- 2nd ed., p. 95. Sumantu was the 

sages in the 4 Udvahatattwa, 5 in author of one of the Smritis. 

which the term 4 Sapinda 5 is taken 9 Bhattacharya’s 44 Hindu Law,” 

to include in its denotation all agnates 2nd ed., p. 95. 

and- cognates within the aforesaid 10 44 Hindu Law,” 3rd ed., p. 92. 

limits.” Bhattacharya’s 44 Hindu 
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of There are other rules of restriction on intermarriage, 
which are now considered to be of mere moral obligation, and 
which are not universally observed. 

The paternal uncle’s wife’s sister, and her daughter, and the wife’s 
sister’s daughter were excluded . 1 In all of these eases the marriage is 
valid in law . 2 

In former times a man could not marry the daughter of Ms spiritual 
guide or pupil , 3 or a girl bearing his mother’s name , 4 or a girl older than 
him in age . 5 

Relationship by marriage does not "per se operate as an 
impediment to a marriage. Thus a man can marry any relation 
of his wife whom he could have validly married if he was then 
marrying for the first time . 6 

A son adopted according to the Dattaka form 7 cannot 
marry any one of the persons whom he would have been pro- 
hibited from marrying if lie had remained in his natural family . 8 
It is unsettled 9 whether he is also prohibited from marrying 
any one of the girls, whom he could not have married, had he 
been a natural-born son of his adoptive father , 10 or whether he 
is only prohibited from marrying a girl who belongs to the gotra 


3 Bhattacharya’s “Hindu Law,” Banerjee’s “Law of Marriage,” 3rd 
2nd ed., p. 95. ed., p. 70 ; Steele, 161. 

2 See Banerjee’s “Law of Mar- 6 See Ragavendra Ran v. Jay drain 

riage,” 3rd ed., p. 67 ; Bliattacharya’s Ban (1897), 20 Mad. 283, where it 
“Hindu Law,” 2nd ed., p. 95; Sarkar’s was held that a marriage between a 
“ Hindu Law,” 3rd ed., p. 92. As to Hindu and the daughter of his wife’s 
wife’s sister’s daughter, see post, sister is valid. Banerjee’s “ Law of 
note 6. Marriage,” 3rd ed., p. 67 ; G. 0, 

3 See Banerjee’s “ Law of Mar- Sarkar’s “ Law of Adoption, ” p. 319. 

riage,” 3rd ed., p. 69; “Mann,” 7 Post , chap. iii. 

chap. ii. para. 171 ; “ Vyavastha 8 Narasammal v. BalaramacJiarlu 

Darpana.,” p. 665, note. Bhattacharya (1863), 1 Mad. H. C. 420, at p. 426; 
(“ Hindu Law,” 2nd ed., p. 96) treats Banerjee’s “Law of Marriage,” 3rd 
this prohibition as still effectual, but ed., p. 65; G. C. Sarkar’s “ Law 
a different view is adopted in Baner- of Adoption,” p. 387; Bhattacharya’s 
jee’s “Law of Marriage,” 3rd ed., “ Hindu Law,” 2nd ed., pp. 95,96; 
p. 69, and in Sarkar’s “ Hindu Law,” “ Dattaka Chandrika,” s. 4, paras. 
3rd ed.,p. 92. The reason for the rule 7—9 ; “ Dattaka Mimansa.” s. 6, 

seems to have ceased, as Vedic in- para. 39 ; “ Vyavahara Mayukha,” 
struction is now usually of merely chap. iv. s. 5, para. 30. 
nominal duration. 9 Bhattaeharya’s “Hindu Law,” 

4 “ Udvabatattwa,” referred to in 2nd ed,, pp. 95, 96. ■ 

Banerjee’s “ Law of Marriage,” 3rd 10 This view is taken in Banerjee’s 

ed., p. 70. “ Law of Marriage,” 3rd ed., p. 05, 

t 5 “ Yajnavalkya,” l 52. In prac- following the “Dattaka Chandrika, 

dice this rule is never departed from | s. 4, paras. 7-9, 
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of his adoptive father, or is within three degrees of descent from 
the adoptive father and his two paternal ancestors . 5 

The latter view has been accepted by Nanda Pandita in the “ Dattaka 
Mimansa,” 1 2 and it is therefore to he supposed that it would be acceptable 
to the Benares, Maharashtra and Mithiia schools. 3 

Where an adoption has been made by a widow, or by a 
wife in conjunction with her husband, an adopted son is pro- 
hibited from marrying a girl whom he could not have married 
had he been a legitimate son of his adoptive mother . 4 

Whether he is prohibited from marrying in the family of a wife of lvis 
adoptive father, who has not joined in the adoption, seems unsettled. 5 

As the Hindu law did not recognize the remarriage of Remarriage of 
widows, there are necessarily no rules providing for the case. * lt ow ” 

It would seem that a widow cannot marry a person whose relation- 
ship to her is such that she could not have married him if she had never 
been married. It is said 6 that in order to ascertain what relatives of 
her first husband are forbidden to her in marriage reference should be made 
to the rules as to penance and appointment ( niyoga ), and to some special 
texts which pronounce certain relations as equal to mothers. 

The rules in “ Manu ” as to penance would exclude a man from marry- 
ing the widow of his father, 7 of his son, 8 and of his guru.* 

The application of the ancient rules of niyoga would apparently prevent 
a man from marrying the widow of his paternal or maternal grandfather, 
his father’s widow, his father’s or mother’s sister, the widow of his paternal 
or maternal uncle, his father-in-law’s widow, his sister or his daughter, 
his son’s widow or daughter, or the widow of his guru. 1 * 

Vrihaspati 11 pronounces as equal to mothers, the mother’s sister, .the 
paternal and maternal uncle’s wife, the father’s sister, the mother-in-law 
and the wife of an elder brother. 

Among the Jats of the Province of Agra, marriage between a widow Jat3 - 
and her husband’s brother is allowed. 12 


1 This view is taken in G. C. Bar- Marian Singh (1886), 8 All .143, the 

kar’s “ Law of Adoption,” p. 3.87, iol- Court held that, in the absence of a 

lowing the “ Dattaka Mimansa,” 3. 4, special custom, the marriage of a 

paras. 32-38. Hindu with his cousin’s widow was 

3 S, vi. paras. 32-38 ; see “ Vya- valid, 
vahara Mayuklia,” chap. iv. s. 5,* 7 “Manu,” chap, xi paras. 55, 

para. 30. 104-107. 

3 Ante, pp. 17, 19, 20. 3 Ibid., chap, xl para. 59. 

* See Banerjee’s 44 Law of Mar- a Ibid., chap. xi. paras. 49, 252. 
riage,” 3rd eel., pp. 65, 66, 10 See G.'C. Sarkars 44 Law of 

A * Ibid.; S. C. Sircar’s “Vyavastha Adoption,” pp. 321, 322. 
parpana,” 2nd ed., p. 890 ; 44 Dattaka 11 Cited in 44 Dayabhaga,” chap, iv, 
Mimansa,” s. 6, paras. 50-53. s. 3, para. 31. 

e See Bhattacharya’s “HinduLaw,” 1 2 Poorunmul v. Toolsee Mam (1868), 
2nd ed., p. 97. In Lachman Knar v, 3 Agra. 350. 
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Void 

marriage* 


A marriage made within the prohibited degrees is void . 1 

The woman is entitled to receive maintenance from the man. 2 

The Hindu law did not permit a woman whose marriage was void on 
account of identity of gotra, or as being within the prohibited degrees, 
to marry again, even if the marriage was not consummated. 3 Where 
the marriage was void on account of difference of caste, the Hindu law, 
according to some authorities, allowed the woman to remarry if the error 
was discovered before the ceremony of garbhadana , 4 but not otherwise. 5 
The case is unlikely to occur, but if it did, the Courts might decline to 
consider that a void marriage is any impediment to a subsequent marriage. 6 


Consent of 
guardian. 


Who may Give in Marriage. 

The gift of a female minor in marriage must be by, or with 
the consent of, her father or other guardian in marriage. The 
consent of the guardian is also necessary in the case of the 
marriage of a male minor . 7 

Where there is a gift by or with the consent of a legal 
guardian, and the marriage rite is duly solemnized, and where 
the marriage of a male minor takes place with the consent of 
such guardian, the marriage is irrevocable . 8 

For the purposes of marriage the age of majority, according to the 
Bengal school, is the end of the fifteenth year, 8 and according to the 




1 Kullaka Bhatta’s commentary 
on “Manu,” chap. iii. paras. 5, 11 ; 
Bhattacharya’s 44 Hindu Law, 5 * 2nd 
eel, p. 97 ; Banerjee’s 44 Law of Mar- 
riage,” 3rd ed., p. 66. 

2 Texts cited in, Bhattaeharya’s 
44 Hindu Law,” 2nd ed., p. 97 ; Cole- 
brooke’s 44 Digest,” vol. iff. p. 329 ; 
Bamchandra v. Copal (1908), 32 Bom. 
019 ; 10 Bom. L. R, 948. 

3 See Banerjec’s 44 Law of Mar- 
riage,” 3rd ed., p. 201 ; Bhattacharya’s 
44 Hindu Law,” 2nd ed., p. 98 ; Cole- 
brooko’s Digest,” vol. ii. p, 477,; 
Bamchandra v.. Copal (1908), 32 Bom. 
619, at p, 628 ; 10 Bom. L, R. 948. 

4 A ceremony performed on the 
first appearance of the menses, and 
popularly called the second marriage, 

5 Banerjee’s 44 Law of Marriage,” 
3rd ed., p. 201 ; Steele. 29, 30, 166. 

6 See Banerjec’s 44 Law of Mar- 

riage,” 3rd ed., p. 19L Annjona Dasi 

v. Prahbd Chandra Chose (1870), 6 
B, L. R, 243, at pp. 253, 254 ; 14 


W. R. C. R. 403, at p. 405. If this 
view be not accepted, then, on the 
death of the husband, the woman 
could take advantage of the Hindu 
Widow’s Remarriage Act (XV. of 
1856, ante, p. 37). 

7 Nundlal Bhugioandas v. Tapeedas 
(1809), 1 Borr. 14; 1 Mori. 287; 
Steele, p. 26. 

8 VenJcatacharyuln v. Rangacha - 
ryulu (1890), 14 Mad. 316, at p. 320. 
See Kateeram DoJcanee v. Gendhenee 
( Mmsamut) ( 1 875), 23 W. R. O. R. 1 78. 

0 Bachman Das v. Rupchand (1831), 
5 Ben. Sel. Rep., 115, 2nd ed., 136 ; 
Cally Churn MullicJc v. Bhuggobutty 
Churn Mullich (1872), 10 B. L. R. 
231 ; 19 W. R, 0. R. 110 ; Monsoor 
Ali v. Bamdyal (1865), 3 W. R. C. R. 
50; Deobomoyee Dossee v . Juggessur 
HaU (1864), 1 W. R. C. R. 75; 
Luckheenarain Mujmodar v. Mud- 
dhosodun , Ben. S. D. A., 1853, p. 505 ; 
Sheebsunker Dass v. Uluch Ohunder 
Aych, Ben. & D. A., 1859, p. 885, 
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school* of law based on the Mitakshara, the end of the sixteenth year i 
The a g e of majority for the purpose of marriage is not affected by the 
Indian Majority Act . 8 y 

The right, and duty, of giving a boy 3 or a girl in marriage Devolution o£ 
devolves upon the following persons in succession * • guardianship 

1. The father. 3 ' Ulnmrriage - 

2. The paternal grandfather, 

8. The brother. 6 

. 4< 0ther Paternal relations up to the tenth degree of affinity t 

m order of proximity. 

According to the Mitakshara school, the right then devolves Right of 
upon the mother, and, failing her, upon the maternal grand- raother * 
father, maternal uncle, and other maternal relations in order 
of proximity. According to the Bengal school, the right of the 
mother is postponed to that of the maternal grandfather and 
maternal uncle.® 

_ Where a relative, other than the father, seeks to exercise a right to 
pve m marriage, it is his duty to consult the mother, and if her objection 
be not unreasonable, to allow it . 9 J 


1 Strange’s “Hindu Law,” vol. i. 
p. 72 ; vol. ii. pp. 76, 77, 80 ; Mae- 
naghten’s “Hindu Law,” vol. i. 
chap. vii. (ed. 1829), p. 103. 

2 Act IX. of 1875, s. 2. 

* See Macnaghten’s “Hindu Law,” 
vol ii. p. 204. 

4 Strange’s 4 5 Hindu Law,” vol. i. 
P* 36 ; vol, ii. p. 28 ; Macnaghten’s 
“ Hindu Law,” vol. ii. p. 204 ; “ Vya- 
vastha Darpana,” 2nd ed., p. 651; 
West and Biihler, 3rd ed., pp. 272, 
6/3. See Ran % Runsee Koonwaree 
( Maharanee ) v. Soobh Koonwaree 
{Maharanee) (1867), 7 W. R. C. R. 
321, at p. 323 ; 2 Ind. Jur. N. S. 
193 ; ShHdhar v. Hiralal Vithal 
(1887), 12 Bom. 480, at p. 484. It 
lias f been held in Madras {Rang a- 
nai/cimmal v. Ramanuja Aiyangar 
(1911), 35 Mad. 728) that this refers 
only to the ceremonial act of giving, 
and not to the right of disposing, o£ 
the child in marriage, and that the 
mother was entitled to give her 
daughter in marriage ; but in that case 
the marriage had been carried out 
(see post, p. 50). See Ramhorc ( Bai ) v. 
Jammadas Mulchand (1912), 37 Bom. 
18 ; 14 Bom! L. R. 766. 

5 Nanahhai Ganpatrav Dhairyavcin 


v. Janardhan Vasudev (1886), 12 Bom. 
110, at p. 118 ; Golamee Gopee Gkose 
v. Juggessur Gkose (1865), 3 W. R. 
C. R. 193 ; Ex p. Jankypersaud 
Agurwallah (1859), 2 Boul. 28, 114; 
Nundlal Bhugivandass v. Tapeedass 
(1809), 1 Borr. 14 ; 1 Mori. 287. 

G Ex p. Jankypersaud Agurwallah 
(1859), 2 Boul. 28, 114. Strange’s 
k Hindu Law,” vol. ii. p. 30; Mao- 
naghten’s “Hindu Law,” vol ii 
p. 204. 

7 As to the right of the paternal 
uncle, see Rrindakun Chandra Kur- 
molcar v. Chundra Kurmokar (1885), 
12 Calc. 140, at p. 142 ; Shridhar v, 
Hiralal Vithal (1887), 12 Bom. 480, 
at p. 484. 

r 8 Banerjee’s “Law of Marriage, 1 
3rd ed., p. 44; BhattacharyaV 
“Hindu Law,” 2nd ed,, p. 116; 

“ Vyavastha Darpana,” 2nd ed., p. 
651 ; Strange’s “ Hindu Law,” vol, 
P* 28 > Macnaghten’s “ Hindu 
Law,” vol. ii. p. 28. See “Karatfa 
Smriti,” chap. xii paras. 20, 21. As 
to the right of the maternal uncle, see 
Kasluri v. Panna Lai (1916), 38 All 
520. 

9 See 8. Namasevayam Pillay v. 
Annammai Ummal (1869), 4 Mad. 
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48 LOSS OF RIGHT. 

A stepmother has no right to give in marriage. 1 
A minor cannot be married or given in marriage against 
his or her will. 

Although it would rarely happen that a Hindu girl would be consulted 
as to the choice of a bridegroom, and although the form of a Hindu marriage 
contemplates a gift of the girl by her father or other guardian rather than 
a contract between the parties to the marriage, a bridegroom cannot be 
forced upon an unwilling bride. 2 The gift is made merely in discharge 
of the duty of the guardian, and not in exercise of any right of property 
in the girl. 3 

A father can, 4 expressly or by implication, 5 delegate his 
authority to another person. 

It is submitted that no other guardian can delegate his right, except, 
perhaps, to a person on whom the right might eventually devolve, as in 
the ease of Ram Bunsee Koonwaree ( Maharanee ) v. Soobh Koonwaree 
(Maharanee),* where the nearest male kinsman assented to the paternal 
grandmother giving the girl in marriage. 

A father or other guardian loses his right to give in marriage 
when he has neglected to exercise the right for a long time, or 
has in other ways waived the right. 7 

The conviction of the father does not necessarily destroy his right 
to give his daughter in marriage. 8 

A father or other guardian in marriage can enforce his 
right by suing for an injunction to prevent the marriage of 
his ward to a person of whom he does not approve, 9 and the 

H. C. 339; Itamkore (Bai) v.Jamnadas v. Bai Mani (1886), 11 Bom. 247; 
Mulckand (1912), 37 Bom. 18 ; 14 King v. Kistnama Naick (1814), 2 Str. 
Bom. L. B. 766. N. 0. 89 ; 1 Norton L. 0. 1 ; Modhoo- 

1 Ram Bunsee Koonwaree ( Maha - soodun Mooherjee v. Jadub Ckunder 

ranee) v. Soobh Koonwaree ( Maha - Banerjee (1865), 3 W. B. C. B. 194 ; 
ranee) (1867), 7 W. B. 0. B„ 321 ; Ghazi v. SuTcru (1897), 19 Ail. 515; 
2 Ind. Jnr. 193. Rulyai (Base) v. Jeychund Kewul 

2 See Shridhar v. Hiralal Vithal (1843), Bellasis, 43; 1 Mori. (N. S.) 

(1887), 12 Bom. 480, at p. 4861, 181. The fact that the father had 

Colebrooke’g “ Digest,’ 5 vol. ii. p. 481. given up worldly affairs, and had 

3 See Khushalchand Lalchand v. become a recluse would bo evidence 
Bai Mani (1886), 11 Bom. 247, at that lie had waived his rights, of 

p. 255. guardianship. 

4 Golamee Gopee Gliose v. Juggessur 8 See Nanabhai Ganpairav Dhairya- 

Ghose (1865), 3 W. R. C. R. 193. van v. Janardltan Vasudev (1886), 12 

6 Golamee Gopee Gliose v. Juggessur Bom. 110, 

Gliose (1865), 3 W. R. 0. R. 193. 9 See In the matter of Kashi Chun - 

6 (1867), 7 W. R. C. R, 321; 2 der Sen (1881), 8 Calc, 266, S. CL 

Ind. Jur. 193. Bromhomoyee v. Kashi Qhunder Sen , 

7 See KastuH v, Banna Lai (1916), 10 C. L. R- 91 ; Khushalchand Lalchand 

38 All. 520; Khushalchand Lalchand v. Mani (Bai) (1886), 11 Bom. 247, 
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Court will in a suitable case grant an injunction pendente Hie to 
restrain such marriage . 1 

The order of the Court may be subject to restrictions upon the exercise 
of the rights of the guardian, 2 

The Court will restrain a guardian from an improper exercise fjontroi of 
of his authority ; but the Court will not, except in a case of |ourt! ,m by 
gross misconduct, interfere with the exercise of the discretion ; 
by a father . 3 y * 

Where a guardian of the person or property of a, minor has been Guardian 
appointed by a High Court, or by a Civil Court acting under the powers §^ nteci 
contained in Act VIII. of 1890, the rights of such guardian are subject 
to the control of the Court appointing him, 4 and such Court can, it is sub- 
mitted, give all necessary directions with regard to the marriage of the 
ward, 5 at any rate where the person appointed or declared guardian would 
under Hindu law be the person entitled to give the minor in marriage. 

Where a minor is a ward of the Bengal Court of Wards, the leave of Ward of 
such Court must be obtained before the marriage. 5 oofards° Urt 

Whoever without the previous consent of the Courts of Wards abets ^dras Court 
the marriage of a minor ward of the Madras Court of Wards is liable on o/ Wards, 
conviction before a Court of Session to a fine not exceeding Rs. 2000, or 
to imprisonment for a term not exceeding six months, or to both, 7 

The Hindu law permits a girl to choose a husband for her- when minor 
self, if there be no available relation having a right to give her husband for* ^ 
in marriage , 8 or if her guardian in marriage has neglected to herseI1 
provide a husband for her for, at any rate, three years after 
she has attained a marriageable age . 9 


atp. 253. In Harendra Nath Chowd - 
hwry v. Brinda Rani Dassi (1898), 2 
C. W. N. 521, an injunction had been 
granted in a proceeding under the 
Guardians and Wards Act VIII. of 
1890. 

1 Nmidbhai Ganpatmv Dhairyamn, 
v. Janardhan Yasudev (1886), 12 
Bom. 110. 

2 See Shridhar v. Hiralal Yiihal 
(1887), 12 Bom. 480. 

3 See Shridlmr v. Eiralal Yiihal 
(1887), 19 Born. 480, at pp. 484, 485. 

4 See Act VIII. of. 1890, s. 43. 

5 See Act VIII. of 1890, s. 43 ; 
Har&ndra Nath CKowdJiury v., Brinda 
Rani Dassi (1898), 2 C. W. N. 521 ; 
Trevelyan's “ Law of Minors’ 1 ’ (5th 
eci), p. 248. Doubted in Diioali 
{Bad) V. Moii Karson (.1896), 22 Born. 
509, at p. 513 ; see Wilson’s “ Anglo- 

H.I/. . '"lA’h'PA v; " 


Muhammadan Law,” 4th ed., p. 198. 

6 Court of Wards Rules, s. viii, (e) 
rule 5. The only penalty, appa- 
rently, for a disobedience of this rule 
is that the Court might refuse to 
authorize payment of the expenses of 
the marriage out of the ward’s funds. 

7 Act I. (M. C. ) of 1902, b. 67. 

8 “Narada,” chap, xii paras. 
20-22. 4 4 Yajnavalkya,” i. 63. 

3 Strange’s “Hindu Law,” i. 36. 
“ Manu,” chap. ix. paras. 90, 91. 
Colobrooke’s “ Digest,” vol. ii. p. 
387. According to “ Gautama ” 
(xviii. 20-23), she need only wait 
three months. The marriageable age 
is said to be the completion of the 
eighth year. Banerjee’s “ Law of 
Marriage,” 3rd ed., p. 51. See 
“ Manu,” ix. 89. 
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ABSENCE OF CONSENT. 


[chap, I. 


In the former case the Hindu law required the girl to obtain permis- 
sion from the King before selecting a husband for herself . 1 Although the 
Law Courts now exercise the functions relating to minors, which were 
formerly exercised by the Sovereign in person, no such application to 
the Court seems to be contemplated by modem practice. 

The case would not be likely to occur, but effect would apparently be 
given to a marriage entered into by a girl who has no relations entitled to 
give her in marriage, provided the marriage be in other respects unexcep- 
tionable. 

In the case of the guardian neglecting to give the girl in marriage, 
the right of the guardian next in order would apparently accrue , 2 rather 
than that the girl should be able to select a husband for herself . 3 

It is said that, if a girl chooses a husband for herself, she cannot take 
with her any ornaments which have been given to her by her father, 
mother, or brothers . 4 

A marriage, otherwise legally contracted, and performed 
with the necessary ceremonies, is not rendered invalid by the 
mere absence of the consent of the guardian in marriage . 5 * 

6< There is no ease . . , in which the marriage of a Hindu girl effected 
without force and fraud by her relations has, after it has actually taken 
place, been declared to be invalid for want of the consent of the legal 
guardian.” 3 

The rule would not, however, apparently prevent the Court setting aside 
a gift of a girl in marriage by a person having no pretence of authority . 7 

The circumstance that a marriage was contracted in disobedience of an 
order of a Civil Court would not render it , in. valid . 8 

The Courts have power to declare that a marriage, which has 
been entered into without the consent of the guardian, is on 
that account invalid, and would probably do so, at any rate if 
the marriage has not been consummated, in a case where the 
interests of the child had been disregarded, and where a person 


1 C£ Narada,”xii. 22. “Yajnavalk- 
ya,” i. 03. 

2 See a?ite, p. 47. . 

8 See Strange’s “ Hindu Law,” 
L 36. 

4 “Mann,” ix. 92. 

5 Ghazi v. Sukru (1S97), 19 AIL 

515; Kasiuri v. CMranji Lai (1913), 

35 AIL 265; Mulchand Kuber v. 
Bhudia (1897), 22 Bom. 812 ; JDiwali 

(Bai) v, Moti liar-son (1896), 22 Bom. 
509; Vmkatm l annilu v, Bangacharyu - 
lu (1890), 14 Mack 31 6 ; KhusliakUnd 
laWcand v. Mam (Bai) (1886), II 


Bom. 247 ; Brindabun Chandra Kur - 
molcar v. Chandra Kurmolcar (1385), 
12 Calc. 140 ; Modhoosoodun Mooker- 
jee v. Jadub Clmnder Banerjee (1865), 
3 W. R. C. R. 194 ; Bulyai (Baee) v. 
Jeychund Kewul (1843), Bellasis 43; 
1 Mori. Dig. N. S. 181, 

6 Kasiuri v. CMranji Lai (1913), 35 
AIL 265, at p. 269. 

7 See Banerjee ’s ££ Law of Mar- 
riage,” 3rd ed., p. 52. 

8 JDiwali (Bai) v. Moti Ear son 
(1896), 22 Bom. 509. 




m 


CHAP. I.] 


REMARRIAGE. 


51 


having no pretence of authority had disposed of the child in 
marriage . 1 

Where the marriage has been induced by force or fraud , 2 
it would on that account be declared to be invalid, apart from 
any question as to the want of consent by the guardian . 3 

There would be great difficulties in setting aside a marriage which 
had been consummated, and in any case it would be difficult to obtain a. 
bridegroom for a Hindu girl who had already, gone through the form of 
marriage with another person. 

A minor 4 widow whose marriage has not been consummated Consent to re 
cannot remarry without the consent of her father, or, if she has mfnoflid^w. 
no father, of her paternal grandfather ; or if she has no such 
grandfather, of her mother ; or, failing all these, of her elder 
brother; or failing also brother, of her next male relative. 

Marriages made without such consent may be declared void by 
a Court of Law, but the consent is to be presumed until the 
contrary is proved, and no such marriage can be declared void 
after it has been consummated . 5 

In the case of a widow who is of full age, or whose marriage 
has been consummated, her own consent is sufficient consent 
to constitute her marriage valid . 6 

A father or other guardian cannot enforce an agreement to Agreement to 

pay money to 

recompense him in consideration of the marriage of his child guardian, 
or ward, although the marriage be in the asura 7 form . 8 


1 See Aimjona Dasi v. Prahlad 
Chandra Ghose (1870), 6 B. L. R. 243 ; 
14 W. R. 0. R. 403 ; Banerjee’s “ Law 
of Marriage,” 3rd ed., p, 52. See, 
however, Mulchand Kuber v. Bhudhia 
(1 897), 22 Rom. 812; Khushalcha nd 
LahJmnd v. Marti (Bai) (1886), 11 
Bom. 247. 

2 I.e. fraud on the person marry- 
ing, or being given in marriage. 
Mere fraud on the guardian such as 
in V enkatacharyulu v. Bangacharyulu 
(1890), 14 Mad. 316, where the 
mother falsely stated that she had 
the father’s permission, would not of 
itself invalidate the marriage; see 
Khmhalchand Lalchand v. Marti (Bai) 
(1886), 11 Bom. 247. 

3 V enkatacharyulu v, Bangachar- 

yulu (1890), 14 Mad. 311, at p. 320 ; 

Aunjorn Pasi v, Prahlad Chandra 


Ghose (1870), 6 B. L. R. 243, at p. 
254 ; 14 W. R. C. R. 403, at p. 405 ; 
Mulchand v. Bhudhia (1897), 22 Bom. 
812, at pp. 817, 818. 

4 I.e. minor according to “ Hindu 
Law,” ante, pp. 46, 47. 

6 Hindu Widow Remarriage Act 
(XV. of 1856), s. 7. This would not 
interfere with the jurisdiction of the 
Court to set aside a marriage which 
had been brought about by force or 
fraud exercised upon the widow (see 
above). 

8 Hindu Widow Remarriage Act 
(XV. of 1856), s. 7, 

7 Post, p. 55. 

8 Gulabchund v. Fulbai ( 1909), 33 
Bom. 411; Baldeo Das Agar walla v, 
Mohamaya Persad (1911), 15 C. W. N. 
447 ; V enkata Krisinayya, ( Kalava - 
gunta) v. Lafafymi Narayam (Kafavq* 





PAYMENTS 


The Allahabad High Court holds that each case must be judged by its 
circumstances . 1 

The father or other guardian can recover money which he has paid as 
the consideration for a marriage which has not taken place , 2 

There is no objection to a payment of money by the guardian 
of a girl to the proposed bridegroom in consideration of the 
marriage . 3 

A contract, whereby a person undertakes for reward to 
bring about a marriage, cannot be enforced . 4 

The property of a joint family governed by the Mitakshara 
school of law is liable for the reasonable 5 expenses of the 
marriages of the daughters of male members of such family , 5 
including the daughters of those who are excluded from in- 
heritance. 


Payment fco 
bridegroom. 


Marriage 
brocage con- 
tract. 

Marriage 

expenses* 


gunta ), (1908), 32 Mad. 185 ; Devara- 
yan Cheity v. Multuraman CJieUy 
(1912), 37 Mad. 393 ; Dholidas Ishvar 
v. Fulchand (1897), 22 Bom. 658 ; 
DulariY. Valhbdas Pragji (1888), 13 
Bom. 126. See Pitamber Ratansi v. 
Jagjivan Hansraj (1884), 13 Bom. 131. 

1 Baldeo Sahai y. Jumna Kumvar 
(1901), 23 All. 495, following Visva- 
nathan v. Saminathan (1889), 13 Mad. 
S3. See Vaithyanatham v. Oangarazu 
(1893), 17 Mad. 9; Pam ChandSen v. 
Audaito Sen (1884), 10 Calc. 1054. 
Lallun Monee Dossee (Ranee) v. Nobin 
Mohnn Singh (1875), 25 W. R. C. R. 
32; Jogesioar ChakrabaiU v. Panch 
Kauri Chakrdbatti (1870), 5 B. L. R. 
395 ; 14 W. R. C. R. 154 ; Juggcr- 
noth Persad v. * lanky Persad (1859), 2 
Boul. 28 ; Bhattacharya’s “ Hindu 
Law, 5 '2nd ed., pp. 101, 102. “ Manu” 
says (iii. 51), “Let no father, who 
knows the law, receive a gratuity, 
however small, for giving his daughter 
in marriage, since the man who 
through avarice takes gratuity for 
that purpose is a seller of his off* 
spring,” but the practice is very 
common. 

2 Ramchand Sen v. Audaito Sen 
(1884), 10 Calc. 1054; Jogeswar 
ChakrabaiU v. Panch Kauri Chakra - 
batti (1870), 5 B. L. R. 395, 14 W. 
R. C. R. 154 ; Rambhat v. Timmayya 
(1892), 16 Bom. 673 ; Malji Thaker - 
£eij v. Gomti (1887), H Bom. 412 ; 
Cfulabcfrand v, Fidbrn (1909), 33 Bom. 


411 ; 10 Bom. L. R. 649. See Indian 
Contract Act (IX. of 1872), s. 65. 

3 See Indian Contract Act (IX. of 
1872), s. 65, illus. (a). 

4 Vaithyanatham Y. Oangarazu 
(1893), 17 Mad. 19 ; Pitamber Ra - 
tansi v. Jagjivan Hansraj (1884), 13 
Bom. 131. See Dulari v. Vattabdas 
Pragji (1888), 13 Bom. 126, at p. 
130 ; Jogeswar Chakrdbatti v. Panch 
Kauri ChakrabaiU (1870), 5 B. L. R. 
395, 14 W. R. C. R. 154. 

5 In VaiJcuntam Ammangar v. 
Kallapiran Ayyangar (1902), 26 Mad. 
497, the Court only allowed the ex- 
penses of ceremonies which invariably 
formed part of the marriage cere- 
monies, and disallowed the expenses 
of ceremonies which were usually, 
though not invariably, performed. 
It is submitted that greater latitude 
should be allowed to a guardian. The 
“Mitakshara ” (chap, i, s. 7, paras. 
5-14), and the “ Viramitrodaya ” 
(chap, ii,, Part I, s. 21), provide for 
the dowry and marriage expenses of a 
daughter one-fourth of what she would 
have been entitled to receive if she 
had been a son, see Churaman Sahu 
v. Gopi Sahu (1909), 13 C, W, N. 994, 
at p. 997; Sarkar’s “Hindu Law,” 
3rd ed., p. 245. 

6 See Vaikuniam Ammangar v. 
Kallapiran Ayyangar (1900), 23 Mad. 
512. Indian Contract Act (IX. of 
1872), s. 69. 
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These expenses have been held to include a gift on the occasion of the 
dwiragaman or goipna ceremony which takes place subsequent to the mar- 
riage. 1 The Madras High Court has held that where a mother gave her 
daughter in marriage against the wish of her husband’s father she was 
nevertheless entitled to be repaid the expenses out of the family property. 2 

The expenses of the marriage of a male member of a family 
must also be paid out of the family property. 3 

In the case of a joint family governed by the Bengal school 
of law the marriage expenses of the daughters of the co-sharers, 
and of persons who are excluded from inheritance, and of other 
unmarried female members of the family, such as daughters of 
adult sons of co-sharers, would be payable out of the family 
property. 4 

A father is not, in the absence of a contract, under a legal Liability of 
liability to pay the marriage expenses of any of his children, 5 a ieu 
but after his death the reasonable expenses of the marriages of 
his daughters are payable out of his estate. 6 

Such expenses create a charge upon the property to the same extent 
as rights of maintenance create a charge, 7 and to such extent only. 

There is also authority that the estate of a deceased Hindu is liable Grand hither, 
for the expenses of the marriage of the daughter of a son who pre-deceased 
him. 8 

Where a ward has separate property a guardian would be Payment out 
entitled to pay thereout the reasonable expenses of his ■ward’s property. 3 
marriage. 9 


1 Churaman Sahu v. Gopi Baku 4 SarkaEs u Hindu Law,’ 5 3rd ed., 

(1909), 13 C. W. N. 991. pp. 100, 107. 

2 Itanganaikimmal v. Ramanuja 5 Sundari Animal v. Suhramania 

Aiyangar (1911), 35 Mad. 728. Ayyar (1902), 26 Mad. 505. 

2 Sundrabai v. Shivnararayana 2 Preaj Nnrain v. Ajodhyaparshad 
(1907), 32 Bom. 81 ; 9 Bom. L. B. (1848), 7 Ben. Sol. B. 513, 2nd ed., 

1366 ; BhagiratM v. Jokhu Bam 602 ; Gunpui Lull ( Lalla ) v. Toorun 

Vpad'hia (1910), 32 All. 575; Ka- Koonwar ( Mussamut ) (1871), 16 W, 

meswari Sastri v. Veeracharlu (1910)* E. 0. E. 52. See Ramcoomar Milter 

34 Mad. 422 ; GopalakrisTmam v. v. Ichamoyi Dasi (1880), 6 Calc. 36, 

Venkatamrasa (1912), 37 Mad. 273, at p. 37 ; 6 C. L. B. 429, at 430. 

dissenting from Govindarazulu, Nara - 7 See post, pp. 89-92. 

sinlian v. Devarabhotla Venlcatanam - 8 Ramcoomar Milter v. Ichamoyi 

sayya (1903), 27, Mad. 206 ; Narayana Dasi (13 80), 6 Calc. 36 : 6 C. L. B. 429. 

v. Ramaliiuja (1915), 39 Mad. 537. 9 Juggessur Sircar v. N ilambur 

The expenses of a second marriage Biswas ( 1305), 3 W. B. C. B. 217; 

will in some cases be payable out of Makundi v. Sardbsukh (1884), 6 All. 

the property, RhagimlM v. Jokhu 417, at p. 421, See ante, p. 52, 

Ram Upadhia( 1910), 32 All. 575. note 5, 
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Forms of Marriage. 

Forms o£ The only forms of marriage now recognized by the general 

reoojfeed. ow Hindu law are the Brahma form and the Asura form. Both 
forms are now applicable to all classes. 

Where money is not paid for the bride the marriage is said 
to be in the Brahma form. Where there is a bride price the 
marriage is said to be in the Asura form . 1 

Ancient forms The ancient Hindu law allowed the following eight different forms of 

of marriage, marriage . 2 The first four of these were considered approved forms, 

1. The j Brahma,* 

Brahma . This form of marriage originally contemplated the gift of the girl by 

her father to a man learned in the Vedas, 11 and was, therefore, peculiar 
to Brahmins, 

It is the only one now left of the four approved forms of marriage, 
and is now suitable for all classes. 5 

2, The Daivad* 

Daiva . In this form,’ which was peculiar to Brahmins, the maideir-iim^ivbTi 

in marriage to the officiating priest. 7 

3. The Arshak 

Arsha. In this form the father gave his daughter in consideration of one or 

two pair of oxen. 8 It was peculiar to Brahmins. 


1 Him v. Hcmsji Pema (1012), 37 3 * So called because peculiarly fit 

Bom. 295; 14 Bom. L. E. 1182 ; . for Brahmins; Colebrooke’s “Digest,” 
Chunilal v. Surajram (1909), 33 Bom. vol. iii, p. 604. 

433; 11 Bom. L. E. 708; Autliike - * “ Manu,” chap. iii. para. 27. 

savulu Chetty v. Ramanujam Chatty 5 Jaikisondas Gopaldas v. Hariri- 

(1909), 32 Mad. 512, at p. 517. sondas Hullochandas (1876), 2 Bom. 

2 See “Manu,” chap. iii. paras. 9, at p. 14; Sivarama Casia Pillay 

2.1-41; “ Yajnavalkya,” i. 58-61 ; v. Bagamn Pillay , Mad, S. D. for 

“Narada,” chap. xii. paras. 39-54; 1859, p. 44, cited in Norton’s “ Lead- 

Oolebrooke’s “ Digest,” vol. iii. 604. ing Cases,” Part I. p. 5. 

“ The different forms of marriage 6 Lit. divine: so called as being a; 

recognized by the Hindu law' are ceremony proper for the gods, 
probably to be traced historically to 7 “ Manu,” iii. 28. CJolebrooke’s 
the customs of different tribes which “ Digest,” vol. iii. p, 604. 
afterwards coalesced to form a single § Lit. scriptural, Anything for which 
community,” per West, X, in Vina- a Jiulri is an authority ; Wils > : s 
rangam v, Lakshuman (1871), 8 Bom. « Glossary,” p. 32. 

H. C. O. C. 244, at p. 254, 8 “ Manu,” chap. iii. para. 29. 
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4. The Prajapatya or Kaya A 

In this form the bridegroom was an applicant for the bride* It was Prajapaiya , 
peculiar to Brahmins. 1 2 3 

5. The Asura A 

In this form the bridegroom purchased the bride from her father. 4 Asura* 

The only difference between this form and the Arsha form is that in this 
form property other than cattle is taken by the father of the bride. 5 The 
mere giving of a present to the bride does not render the marriage an 
Asura marriage. 6 Although there may be Brahma ceremonies, where 
there is a “ bride price, 55 the marriage is an Asura marriage. 7 

This form of marriage was permissible to Vaisyas and Sudras , but 
not to the two highest classes. 8 It is now applicable to all classes 9 and 
seems to be commonly practised throughout India. It is said to be, in 
fact, the most common form of marriage, 10 at any rate among Sudras in 
Southern India, 11 and members of the Bhandari and other inferior castes 
in Western India. 12 

6. The GandharbaA 3 

This form depended solely upon the mutual consent of the parties Gandharba, 
marrying. It was confined to the Kshatriyas or military class, 14 and seems 
to have been effected by mere consummation. 15 Although this form Allowed by 
of marriage is not recognized by the general Hindu law, a form of that cuatom * 
name is permitted in some cases by family usage. In a case decided by 
the Bengal Sudder Court in 1817, a marriage by a member of the military 


1 So called as being the ceremony 
of the Kas or Prajapatis, the lords 
of created beings or progenitors of 
mankind; “Manu,” chap. i. para. 
34 ; chap. iii. para. 30. 

2 See Banerjee’s “ Law of Mar- 
riage,” 3rd ed., p. 82. 

8 Lit. demoniacal ; Wilson’s “Glos- 
sary, 55 p. 37. “It is called the 
Asura form, as being the ceremony 
of the Asuras, or the aboriginal non- 
Aryan tribes of India.” Banerjee’s 
“ Law of Marriage,” 3rd ed., p. 83. 

4 “ Mann, 55 chap. iii. para. 31. 

f> Bhattaeharya’s “ Hindu Law,” 
2nd ed., p. 104. 

6 Jaikisondas Gopaidas v. Harki • 
sondas Ilullochandas (1876), 2 Bom. 9, 
at p. 15. “ Manu,” chap. iii. para. 54. 

7 . Chunilal v. Surajram (1909), 33 
Bom. 433 ; 11 Bom. L. R. 708. See 
ante* p, 54. 

8 Jaikisondas Gopaidas v. Harki - 

sondas Hullochandas (1816), 2 Bom. 

9, at p. 14. Colebrooke’s “ Digest,” 


vol. iii. p. C04. Steele, p. 31. 

0 Visvanathan v, Saminalhan (18S9), 
13 Mad. 83. See Keshow JRao Diwa- 
Jeur v. Naro Junardlmn Patunkur 
(1821), 2 Borr, 194 ; Nundlal Bhig - 
wandas v. Tapeedas (1810), 1 Borr. 14. 
As to Western India, see Vijiaranga7n 
v. Lakshuman (1871), 8 Bom. H. C. 
O. C. 244. 

10 Banerjee’s “Law of Marriage,” 
3rd ed., p. 83. Strange’s “ Hindu 
Law,” i. 43. 

11 See Mayne’s “ Hindu Law,” 8th 
ed., pp. 99, 100, 

12 Vijiarangam v. Lakshuman 
(1871), 8 Bom. H. C. O. C. 244. 

13 The name is taken from that of 
“ a kind of inferior divinity atten- 
dant upon Indra and Kuvera, and dis- 
tinguished for musical proficiency.” 
Wilson’s “ Glossary,” p. 164. 

14 See “Manu,” chap. iii. paras. 
32, 41. 

15 Sarkar’s “ Hindu Law,” 3rd ed., 
p. 84. 
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class iii this form was recognized, 1 and the same Court, in 1853, 2 upheld 
a similar marriage by a Rajah of Julpigoree, who belonged to an aboriginal 
tribe, which had to some extent adopted Hindu customs. 8 

This form of marriage is said to exist still in the family of the Tipperah 
Rajahs, 4 and it was recently asserted to have taken place in a family 
in Ganjam. 5 A religious ceremony is now as necessary in a marriage in 
this form as when the marriage takes place in the ordinary forms. 6 The 
C4andharba form of marriage as now celebrated, and the ancient form seem, 
therefore, to resemble one another in name only 

7. The Bakshctsa. 7 

This was a marriage by capture, 8 and would in the present day be 
dealt with by the criminal law. 9 It was peculiar to the Kshatriyas, or 
warrior class. 10 

8. The Paisaeha, 11 

In this form the Hindu law for the sake of the woman and her offspring 
treated as a marriage a seduction by fraud. 

Where by immemorial and continuous custom 12 a form of 
marriage, -which is not repugnant to the fundamental principles 


1 Eujmu Qhul v. Bhadoorun Bhaoni v. Maharaj Singh (1881), 3 
( Ranee ), referred to in Ben. S. D. A. All. 738. 

1846, p. 340, and 7 Ben. Sel. R. 355 7 Lit. a fiend-like marriage. Sec 

(new edition, pp. 355, 356). Wilson’s <c Glossary, 55 p. 436. 

2 Mokrund Deb Baekut v. Bisses - 8 “The seizure of a maiden by 

suree (Ranee), Ben. S. D. A. 1853, force from her house while she weeps 
p. 159. and calls for assistance, after her 

3 See Fanindra Deb Baikal v. kinsmen and friends have been slain 
Bajeswar Das (1885), 12 I. A. 72 ; in battle or wounded, and their houses 

11 Calc. 463. broken oj>en, is the marriage styled 

4 See CJiuckrodhuj Thakoor v. Bakshasa “ Manu, 55 chap. " in. 
Beer Qhunder Joobraj (1864), 1 W. para. 33. 

R. C. R. 194. & Indian Penal Code (Act XLV. of 

5 Brindavana v. Badhamani (1888), 1860), s. 366. 

12 Mad. 72. A marriage in this 10 Jaikisondas Gopaldas v. Barki- 
form was also asserted in Hari sondas Hullochandas (1876), 2 Bom. 
Krishna Devi Garu ( Sri Gajapaty) v. 9, at p. 14. 

Badhika Patla Maha Devi Garu 11 Lit. diabolical. Wilson’s <c Glos- 
(Sri Gajapaty) (I860), 2 Mad. H. C. sary,” p. 389. “ When the lover 

369 ; S. C. on appeal, Badhika Patla secretly embraces the damsel, either 
Maha Devi Garu (Sri Gajapathi) sleeping or flushed with strong liquor, 
v. Nilamani Paita Maha Devi Garu or disordered in her intellect, that 
(Sri Gajapathi) (1870), 13 M. I. A, sinful marriage called Paisaeha m the 
497 ; 6 B. L. K. 202 ; 14 W. R. P. 0 . eighth and basest. 55 “ Manu, 55 iii, 
33. : para. 34. 

6 Brindavana v. Badhamani (1886), 12 See Gaitia Ram Misfree v. MooMta 

12 Mad. 72 ; Hari Krishna Devi Gam Kochin Atteah Domoonec (1875), 14 
{Sri Gajapaty) v. Badhika Paita Maha B. L. R. 298 ; 13 W. R. C. R. 179 ; 
Devi Garu (Sri Gajapaty) (1865), “ Manu,’ 5 iii. 35, As to the necessary 
2 Mad. H. 0. 309, at p, 374, See conditions for the validity of a custom, 
Chuckrodhuj Thakoor v. Beer Qhunder see ante f pp. 28, 29, 

Joobraj (1864), 1 W. R, C. R. 194 2 
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of Hindu law, is invariably practised by a particular class of 
persons or family, a marriage in such form is valid. 

In the case of a family or race which is not Hindu by- origin, 
but which has gradually, or otherwise, more or less adopted 
Hindu customs or Hindu law, a custom at variance with Hindu 
law would be upheld , 1 2 3 provided that it were not repugnant to 
general ideas of morality. 

The following forms of marriage peculiar to individual families have 
(amongst others) been recognized by the Courts 

In the Raj family of Hill Tipperah, marriage takes place in the 
GandJiarba 2 or Santigrihita 3 form, but the wife married in that form 
seems to be inferior to a wife married in accordance with the ordinary 
form. 4 y 

A Rajah of Orissa can marry a girl of a different caste in what is called 
the phulbiha form, which consists in putting a garland round the neck of 
the woman, or in an exchange of garlands. 5 

The Sagai form, 6 by which -widows of the Namosiulra caste, 7 and of 
the Koines and other low castes in Rehar, s and of the Huhuaee caste, 9 
remarry. 

The Kuraa Dhureecha , or the marriage of a widow with her deceased 
husband’s brother, is common among Jats 10 and the Loclh caste 11 * in the 
North-West, 

The Serai Udihi 12 form, by which wives, deserted by their husbands, 
can remarry according to the custom of the Lingaits of South Canara. 13 


1 See Fanindra Deb Baikal v. of the answers is given in Ranerjee’s 

Bajeswar Das (1885), 12 I. A. 72; “Law of Marriage,” 3rd ed., pp, 

11 Calc. 463. 242,243. 

2 See ante, p. 55. 6 In this form the main ceremony 

3 Lit. one who receives holy water. consists in putting a red or Bi-Mur 

4 See Chuchrodhuj Thalcoor v. Beer mark on the bride’s forehead in the 

Chunder Joobraj (1864), 1 W. R. 0. R. presence of assembled friends and 

194 ; Nobodip Chundro Deb Bnrmun relatives. Bissuram Koiree v. 

( Bajkumar ) v. Bit ChuMra Manikya Empress (1878), 3 C. L. R. 410. 

Bahadoor {Rajah) (1876), 25 W. R. 7 Hurry Churn Dass v. Nimai 

G R. 404, at pp. 410, 414. ChaM Keyal (1883), 10 Calc. 138; 

6 As to the customs of the Urya 13 C. L. R. 207. See Juhni v. Queen 

Rajahs and Chiefs, see the Pachis Empress (1892), 19 Calc. 627. 

Biwal , or twenty-five questions put 8 Bissuram Koiree v. Empress 

by the superintendent of the Tribu- (1878), 3 0. L. R. 40. 

tary Mehals in 1814 to the leading 9 Rally Churn Blum v, Duhhee 

Rajahs in those Mehals. These Bibee (1879), 5 Calc. 692. 

answers have been recognized by the 10 Poorunmul v. Toolsee Bam 

Courts, e.g, see Prandhur Boy v. (1868), 3 Agra. 350; Queen v. 

Mamchender Mongraj, Ben. S. D. A. Bahadur Singh (1872), 4 JNT. W. P. 128. 

1861, p. 16; Durrap Sing Deo v. 11 Kesaree v. Samardhmi (1873), 5 
Buzzurdhun Boy (1863), 2 Hay. 335 ; 3Sf. W. P, 94. 

Bungadhur Nurendr a Mar drag Maha - 12 Giving a cloth. 

pattur v. Juggurnath Bhromurbor Boy 1 3 Virasangappa v. Budrappa ( 1885), 

(1877), 1 Shome’s “ Law Reporter,” 8 Mad. 440. 

0. R. 92, at p. 95. The substance 
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As to tlie Sikh forms of marriage, see Juggomohm Mullich (Doe dem) 
v. Saumeoomar Bebee (1815), 2 Mori. Big. 43 ; Anand Marriage Act (VIL 
of 1909). 

As to forms of marriage which are recognized by local, tribal, or family 
custom, see Banerjee’s “ Law of Marriage,” 3rd eel.. Lecture VI. ; Bhat- 
tacharya’s “Hindu Law,” 2nd ed., pp. 105, 111, 112; Bisley’s “Tribes 
and Castes of Bengal”; Crooke’s “Tribes and Castes of the North- 
Western Provinces and Oudh ” ; Mayne’s “ Hindu Law,” 8th ed., pp. 
121-125. 

As to the marriage of Hindus domiciled in the Madras Presidency 
following the Marumakkatayan or the Aliyasantana law of inheritance, 
see Madras Act IV. of 1896. 

Among the Hairs of Malabar there is a form of marriage called “ San- 
bandham There are no ceremonies. It is dissoluble at the will of 
either party. The wife and children acquire no rights of maintenance or 
inheritance. It does not seem to have been recognized by the Courts, 1 
but it has been recognized by the Legislature in permitting registration 
of such marriages. 2 

The Travancore Legislative Council has passed the Hair Regulation 
recognizing the present custom of presentation of cloth by a bridegroom to 
the bride as a legal form of marriage among Nairs. 

Where " a new Hindu sect comes into existence, and, from 
religious scruples, adopts a form of marriage somewhat different 
to the ordinary form, it would be going too far to hold that 
these marriages are void, and thus to bastardize a whole com- 
munity, simply because the sect and its practices are of recent 
origin.” 3 

The Provisions of the Marriage Act (III, of 1872) apparently apply to 
the Progressive Brahmos, but have no reference to the Adi or Conservative 
Brahmos who claim to be Hindus. 


Marriage Ceremonies. 

It is usual, but not necessary, that marriage should be 
preceded by a betrothal, or formal promise by the father, or 
other guardian , 4 to give the girl in marriage . 5 Such betrothal 


1 15 C. W. N. ecbc. 

2 Malabar Marriage Act (IV. of 
1890, M. C.), s. 3. 

3 Banerjee’s “Law of Marriage,” 
3rd ed., p. 235. As to the marriage 
of Brahmos, see ibid., pp. 100, 104, 

105, 264, 265, and Sdnaluxmi v. Vish- 
nu'prctmd Hariprasad (1003), 28 Bom. 

. 597 ; 6 Bom. L. B, 58, where a biga- 


mous marriage of members of the 
Brahmo Samaj was held to be invalid. 
See Muihusami Mudaliar v. Masila- 
mani (1909), 33 Mad. 342. 

4 Ante, pp. 46, 47. 

6 This is called mgdana , or gift by 
word. Banorjee’s <c Law of Marriage,” 
3rd ed., p. 87; Wilson’s “Glossary,” 
P- 538. 
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is revocable , 1 and is not, in law, any obstacle to a marriage with 
another man , 2 

A promise of marriage cannot be enforced by a suit for specific perform- 
ance, 3 but a refusal to complete a betrothal or a promise of marriage by 
an actual marriage would give to the injured party a right to recover 
from the person making the promise compensation for the loss, if any, 
sustained by the breach of promise. 4 In case of such breach, a father, or 
guardian, would be entitled to recover money properly expended in 
contemplation of such marriage. 5 Such suits cannot be brought in a 
Provincial Small Cause Court. 6 

Should the betrothed damsel die before the marriage, the bridegroom 
is entitled to recover back the presents given by him to her, subject to 
paying such expenses as have been incurred. 7 

There can be no valid marriage in any form without a sub- 
stantial performance of the requisite religious ceremonies , 8 

Even when the ganclkarba form of marriage 9 is permissible by custom 
the Courts will not recognize it unless religious rites have been performed, 
although the gift of the bride is in a marriage in that form unnecessary. 10 

Hindu law does not recognize a marriage contracted by a Hindu, 
otherwise than with Hindu ceremonies, as, for instance, while he is a 
convert to another religion. 11 


1 See In the matter of Gunput 
Narctin Singh (1875), 1 Calc. 74; 
Umed Kika v. Nagindas Narotamdas 
(1870), 7 Bom. H. C. (0. C.) 122; 
Sircar’s “ Vyavastha Darpana,” 2nd 
ed., pp. 645, 646. Steele, 24, 160. 
Banerjee’s “ Law of Marriage,” 3rd 
ed., pp. 53, 87-89. 

55 Ante, p. 37. 

8 Act I. of 1877 (Specific Belief), 
s. 21, cl. b. See illustration to that 
section, “ A contracts to marry B.” 
See In the matter of Gunput Narain 
Singh (1875), 1 Calc. 74 ; Umed Kika 
v. Nagindas Narotamdas (1870), 7 
Bom. H. C. (0. 0.) 122. 

4 Act IX. of 1872 (Contracts), s. 73. 
Purshotamdas Tribhovandas v. Pitrsho- 
tamdas Mangaldas Nathubhoy (1896), 
21 Bom. 23 ; Mulji Thakersey v. 

Gomti (1887), 11 Bom. 412 ; Umed 

Kika v. Nagindas Narotamdas (1870), 

7 Bom. H.C. (O. 0.) 122, at p. 136. 

See Nowbut Singh v. Lad Kooer (Mus- 

sumai (1873), 5 N. W. P. 102 ; In 
the matter of Gunput Narain Singh 

(1875), 1 Calc. 74, at p. 76. A person 
not a party to the contract is not 
liable : Jehisondas v. Banchoddas 

(1916), 41 Bom. 137, 


5 “ Mitakshara,” chap. ii. s. 11, 
para. 28 ; Bambhat v. Timmaya 
(1892), 16 Bom. 673 ; Jogeswar Chalc - 
rabatti v. Panch Kauri Chakrabatti 
(1870), 5 B. L. B. 395. 

6 Act IX. of 1887, Sched. II., art. 
35 ; Kali Sunlcer Bass v. Koylash 
ChunderBass (1888), 15 Calc. 833. 

7 “ Mitakshara,” chap. ii. s. 11, 
paras. 29, 30 ; “ Daya-Kraina-San- 
graha,” chap, ii., s. 1, para. 1. 

8 See Banerjee’s “Law of Marriage,” 
3rd ed., pp. 99, 100, 105, and texts and 
other authorities there cited. Sircar’s 
“Vyavastha Darpana,” 2nd ed., p. 
650. Strange’s “ Hindu Law,” vol i, 
p. 42. 

8 Ante , pp. 55, 56.. 

1 0 Brindavana v. Badhamani (1888), 
12 Mad. 72; Bari Krishna Devi 
Gam ( Sri Gajapaty) v. Badhika 
Patta Maliadevi Gam ( Sri Gajapaty) 
(1865), 2 Mad. H. 0. 369, at p. 374. 
See Strange’s “Hindu Law,” vol. i. 
p. 42. Sircar’s “ Vyavastha Dar- 
pana,” 2nd ed., p, 660. 

11 Mutkusami Mudaliar v. Masila* 
mani (1909), 33 Mad, 342, at pp. 348, 
349. 
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The ceremonies vary according to local or family or caste 1 
usage. 

The ceremonies which are usually performed 2 are described 
in detail by H. T. Colebrooke , 3 and in lesser detail in Banerjee’s 
Law of Marriage ” 4 and in Bhattacharva’s “ Hindu Law.” 5 
See also Bislev’s “ Tribes and Castes of Bengal/’ vol. i. pp. 
1 48 - 152 . 

The ceremonies usually commence with the performance of the nandi - 
mulch) or vriddi shradda , by the bride’s father in honour of his ancestors, 6 
and the ceremonious bathing of the bride. On the bridegroom coming 
to the house he is ceremoniously received, and certain ceremonies, the most 
important of which is the gift of the bride to the bridegroom, 7 are observed. 
On the night of that day, or on the day following, the operative marriage 
ceremonies are performed by the bridegroom and bride. This is called 
panigrahana , or the acceptance of the bride’s hand by the bridegroom. 
The sacred fire is kindled and oblations are made. The bridegroom takes 
the bride’s hand, she steps on a stone. The bridegroom recites a fixed 
text, A hymn is chanted. The bride and bridegroom walk round the 
fire, and then comes the most material of the marriage rites. The bride 
is conducted by the bridegroom, and directed by him to step successively 
into seven circles, a text being recited at each step. This is called Sapta- 
padL On the taking of the seventh step, and not until then, the marriage 
is complete and irrevocable. 8 The bride thenceforth becomes a member 
of her husband’s family. 9 

Other ceremonies 'which are not essential to the validity of the marriage 
are subsequently performed. 10 

Sata (exchange) marriage, which, according to the custom of the Kudwa 
KunU caste, is conditional upon the bridegroom’s father providing a 


1 (1866), 3 Mad. H. C. App. vii. 

3 These ceremonies are observed 
whether the marriage be strictly in 
the Brahma form, or whether, in 
consequence of a payment having 
been made to the bride’s family, the 
marriage is in the Asura form ; 
Banerjee’s “ Law of Marriage,” 3rd 
ed., p. 94 ; Venhatacharyulu v. Manga* 
charyulu (1890), 14 Mad. 316, at p. 
319 ; Chmilal v. Surajram (1909), 
33 Bom. 433; 11 Bom. L. R. 708; 
Authikesamdu Chetty v. Mamanujam 
Chatty (1909), 32 Mad. 512. 

8 Essay III. on the Religious Cere- 
monies of the- Hindus and of the 
Brahmins especially, (t Asiatic Re- 
searches,” vol. vii. p. 288. 

4 3rded.,pp. 95-98. 

6 2nd ed., chap. viii. 

6 The performance of this sradli is 

not essential ; Brmdahun Chandra 


Kurmohar v. Chundra Kurmohar 
(1885), 12 Calc. 140, at p. 142. 

7 This transfers the guardianship 
of the girl. 

8 Brindabun Chandra Kurmohar v« 

Chundra Kurmohar (1885), 12 Calc. 
140, at p. 143. See V enJcaiacharyulu 
v. Kangacharyulu (1890), 14 Mad. 
316, at p. 318. Colebrooke’s Essav 
on the Religious Ceremonies of the 
Hindus, <e Asiatic Researches,” vol. 
vii. p. 303. Strange’s “ Hindu Law,” 
vol. i. p. 37. Strange’s “ Manual,” 
para. 38. “ Manu,” chap. viii. para. 

227. Colebrooke’s “Digest,” vol. ii. 
pp. 487, 488. 

s Bhattacharya’s “Law of the 
Joint Family” pp. 140, 141. 

10 For instance, seo Vaikuntam 
Ammangar v. Kallapiran Ay y ana at 
(1902), 26 Mad. 497. ' 
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CEREMONIES ON REMARRIAGE. 

girl to be married to the son of tbe bride’s father, does not take effect until 
the condition has been performed, although the marriage ceremonies have 
been completed . 1 

Whatever words spoken,, ceremonies performed, or engage- Remarriage of 
meats made on the marriage of a Hindu female who has not wldow ' 
been previously married, are sufficient to constitute a valid 
marriage, have the same effect, if spoken, performed, or made 
on the marriage of a Hindu widow ; and no marriage can be 
declared invalid on the ground that such words, ceremonies, 
or engagements are inapplicable to the case of a widow. 2 

Although certain ceremonies are usual when the wife attains Consumma- 
puberty, consummation is not necessary to the validity of a tlon ' 

Hindu marriage. 3 • 

There may be a custom by which a ceremony is- necessary on the wife 
obtaining puberty . 4 ■ 

Disputes as to Marriage. 

The Courts have power to determine the validity of a jurisdiction to 
marriage either in a suit properly constituted for that purpose, vaSy of 
or in a suit or proceeding in which the question incidentally marrkge v 
arises. 5 

For instance, the question may arise in a suit for the possession of 
property, or for the restitution of conjugal rights, or in a proceeding 
relating to the guardianship of a minor, or as to the right to letters of 
administration, or in a criminal prosecution for bigamy, or adultery, or 
for enticing away a married woman. 

A suit will lie for a declaration that the defendant was not, as he or Suit for jacti- 
she alleged himself or herself to be, the husband, or wife, of the plaintiff . 8 tation of 

A decision as to the fact or validity of a marriage can only -only binds 
bind the parties to the litigation, 7 and then only if the case parties ‘ 
complies with the conditions prescribed by s. 11 of the Civil 
Procedure Code, 1908. 8 

1 Ugri (Bed) v. Purshottam Bhu - 5 See Aunjona Bad v. Prahlad 

dar (Patel) (1892), 17 Bom. 400. Chandra Ghose (1870), 6 B. L. R. 

2 Hindu Widow’s Remarriage Act 243 ; 14 W. K. 0. R. 403. 

(XV. of 1856), s. 6. 6 See Mir Azmat AU v, Mahmud - 

3 Administrator-General of Madras ul-nissa (1897), 20 All. 96. 

y. Anandachari (1886), 9 Mad. 466, 7 See Bromhormyee v. Kashi 

at p. 470 ; Dadaji Bhihaji v. Ruk- Chunder Sen (1881), 8 Calc. 266 ; 10 
mabai (1S88), 10 Bom. 301, at p. C. L. R. 91. 

311 ; Strange’s “ Hindu Law,” vol. 8 Act V. of 1908 ; cf. Act XIV. of 
ii. 32, 33. 1882, s. 13. See Evidence Act (I. of 

4 Boolchcmd Kollia v. JanoJcee 1872), s. 43. 

(1876), 25 W, R. C. R. 386. 
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Presumption 1 Where it has been proved that a marriage has been cele- 
pimarriage? y brated there is a presumption that it is valid in law , 1 and that 
all the necessary ceremonies were performed . 2 

A strong presumption arises when the parties are recognized 
by all persons concerned as man and wife, and so described in 
important documents and on important occasions . 3 


jugal rights. 


Suit for rest!- It has been held by a Bench in the Bengal High Court 4 that this 
tution of con- presumption, although it applies to questions of inheritance, does not 
apply to a suit for restitution of conjugal rights, and that in such a suit 
the performance of the ceremonies must be strictly proved, but in an 
earlier case another Bench of the same Court 5 applied the presumption 
to a similar suit. It is submitted that there is no valid reason for making 
this distinction. Evidence of treatment is sufficient to prove a marriage, 
even in a suit for restitution of conjugal rights, where the parties are not 
subject to the Indian Divorce Act , 6 which, of course, Hindus are not, so 
a fortiori , evidence of the marriage having been celebrated would, it is 
submitted, be sufficient. 

This presumption applies also in the case of the remarriage of a widow . 7 
It has no application when a former valid subsisting marriage of the 
woman has been proved . 8 


Widow. 


Presumption 
as to form of 
marriage. 


There is also a presumption even among Sudras 9 that tho 


1 Inderun Vahmgypooly Paver v. 
Ramasawmy Pandia Palaver (1.869), 
13 M. I. A. 141, at p. 158; 3 B. L. 
B. P. 0. 1, at pp. 3, 4 ; 12 W. B. R C. 
41, at p. 42 ; Mouji Lai v. Chandra- 
baiti Kumari (Musammai) (1911), 38 
I. A. 122 ; 38 Calc. 700 ; 15 C. W. N. 
790 ; 13 Bom. L. B. 534; Fakir - 
gauda v. Gangi (1896), 22 Bom. 277, 
at p. 279. As to the proof of a 
marriage, see Luchmi Koer v. 
Moghunath Das ( Chowdhry Mohunt) 
(1900), 27 I. A. 142 ; 27 Calc. 971 ; 
4 C. W. N. 685. Act I. of 1872, s. 50. 
See Muthnsami Mudaliar v. Masila - 
mam (1909), 33 Mad. 342. 

2 Brindahun Chandra Kurmohar 'v. 

Chandra Kurmohar (1885), 12 Calc. 

140, at pp, 142, 143 ; Administrator - 

General of Madras v. Anandachari 

(1886), 9 Mad. 466, at pp. 469, 470. 

“If the evidence was sufficient to 


22 Bom. 509, at p. 512. 

3 Mouji Lai v. Chandrabatti Kumar i 
( Musammai ) (1911), 38 I. A. 122 ; 
38 Calc. 700 ; 15 C. W. N. 790 ; 13 
Bom. L. R. 534 ; Bepin Behary Das 
Bairagi v. Atul Krishna Das Bairagi 
(1911), 17 C. W. N. 494. 

4 Surjyamoni Dost v. Kalikanta 
Das (1900), 28 Calc. 37, at p. 50 ; 
5 C, W. N. 195, at pp. 204, 205. 

5 Brindahun Chandra Kurmohar v. 
Chundra Kurmohar (1885), 12 Calc. 
140, at pp. 142, 143. 

6 Act I. of 1872 (Evidence), s. 50 ; 
see Chellammal v. Ranganatham Pillai 
(1910), 34 Mad. 277 ; Mouji Lai v. 
Chandrabatti Kumari (Musammai) 
(1911), 38 I. A. 122 ; 38 Calc. 700 ; 15 
C. W. N. 790 ; 13 Bom. L. B, 584. 

7 Lachman Kuar v. Marian Singh 
(1886) 8 All. 143. 

In re Millard (1887), 10 Mad, 


prove the performance of some cere- 218, at p. 221. 
monies usually observed on such 9 Jagannath Raghunath v. Narayan 
occasions, a presumption is always to (1910), 34 Bom. 553 ; 12 Bom. L. R. 
be drawn that they are duly com- 545 ; Prikumdas Damodhar v. Bandas 

pleted, until the contrary is shown.’* Morarji (1907), 31 Bom, 583, at p, 
Diioali (Bai) v. Mon Karson (1896), 587. 
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marriage was according to one of the approved forms. 1 As the 
Brahma form is the only one remaining of such forms, 2 it follows 
that there is a presumption that the marriage was in accordance 
with the Brahma form. 3 

In prosecutions under ss. 494, 495, 497, and 498 of the offences 
Indian Penal Code 4 the fact 5 and validity 6 of the marriage damage 
must be strictly proved. 7 

Divorce. 

Divorce is unknown to the general Hindu law, 8 

Divorce is allowed by custom in certain localities and among certain Divorce, 
low castes. 9 Such custom will not be recognized if it is immoral or contrary 
to public policy. 10 

As to the castes and localities in which such custom exists, see Steele’s 
6£ Law and Custom of Hindu Castes,” pp. 168, 169 ; Elsley’s “ Tribes and 
Castes of Bengal ; ” Crooke’s £C Tribes and Castes of the North-Western 
Provinces and Oudh ; ” Banerjee’s ci Law of Marriage,” 3rd ed,, pp, 

248-250, 257 ; Mayne’s “ . Hindu Law,” 8th ed., pp. 115-117. 

Where it is allowed by custom, a divorce by mutual agreement is 
recognized by law'. 11 

Although matters of divorce are frequently adjudicated upon by a 
panchayet , or assembly of a caste, such panchayet has no power to declare 
a marriage void or to give permission to a woman to remarry. 12 In such 

1 Thakoor Deyhee ( Mussumat ) v. s Kudomee Dossee v. Joteeram 
Mai Balulc Mam (1866), 11 M. I. A. Kolita (1877), 3 Calc. 305; Thapita 
139, at p. 175; 10 W. R. P. C. 3, at Peter v. Thapita LaJcsJimi (1894), 17 
p. 9 ; Jagannaih Prasad Gupta v. Mad. 235, at p. 236 ; “Mama,” chap. 

Munjit Singh' ( 1897), 25 Calc. 354, at ix. paras. 46, 101. 

p. 360 ; Gojabai v. Maloji Raje Bhosle 0 See Kudomee Dossee v. Joteeram 
(Shrimant Shahajirao) (1892), 17 Bom. Kolita (1877), 3 Calc. 305 ; Meg. v. 

114, at p. 117; Judoonath Sircar v. Scimbhu Raglm (1876), 1 Bom. 347 ; 

Bussunt Goomar Moy Chowdhry (1873), Meg. v. Karsan Goja (1864), 2 Bom. 

11 B. L. R. 286, at p. 288 ; 16 W. R. H. C. 124 ; Khemkor v. UmiasJianlcar 
C. R. 105, at p. 106 ; Kaithe v. Ranchhor (1873), 10 Bom. H. C. 381 ; 

Kulladasi Koundan , Mad. dec. of Mahi v. Govinda Valad Teja (1875), 1 
1860, p. 201, Norton L. C. 5 ; Bom. 97, at p. 114 ; Dyaram Doohbh 
Auihikesavulu Oheity v, Mamanajam v. Umbo, (Base) (1843), Morley’s 
Chetty (1909), 32 Mad. 512. ' <c Digest,” voL i., N. S. # p. 181 ; Kasee 

2 Ante, p. 54. Dhoohibh v. Midtun Bibee (1817), 1 

3 Even where the marriage is with Born 410. 

a divorced woman who is entitled 10 See Keshav Hargovan v. Gandi 
by custom to remarry ; Him v. (Bat) (1915), 39 Bom. 538 ; 17 Bom. 

Hansji Perm (1912), 37 Bom. 295 ; L. R. 584, 

14 Bom. L. R. 1182. 11 Sankaralingam Ghetti v. Subban 

4 Act XLV. of I860. Ghetti (1894), 17 Mad. 4-79. This 

5 Empress v. Pitambur Singh was a case of' members of the potters’ 

(1879), 5 Calc. 566 ; 5 C. L. R. 597. caste in Thine veliy. 

G ‘ Be," D( mesh 8 h - ihh v. Tcrftr Mandat 3 2 See Beg. v. Sambh u Bagh u ( 1 876), 

(1902), 7 C. W. N. 143. ' 1 Bom. 347 ; Ujiv. Hat hi Lain (1870), 

7 Act I, of 1872 (Evidence), s, 50, 7 Bom. H, 0, A, C, 133; ante, p. 37. 
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Remedy of 
wife. 


Indian 
Divorce Act. 


Change of 
religion. 

Divorce at 
instance of 
Convert to 
Christianity. 
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castes a divorce is generally not effectual except with the authority of 
the panchayet 1 

It is incompetent to Hindus at the time of their marriage to arrange 
that the marriage be void in certain events , 2 whether divorce he or be not 
permissible in the particular caste. 

Except under the circumstances provided for in Act XXL 
of 1868, the Courts have no power to decree a divorce. 3 

A dissolution of marriage is not effected by the adultery 4 
of the husband or wife. 

The only remedy which a blameless wife has against an offending 
husband is to obtain a decree for her separate maintenance , 5 such decree 
being practically equivalent to a decree for judicial separation . 6 

The Indian Divorce Act 7 applies to a Hindu marriage con- 
tracted before the conversion of the parties to Christianity. 8 

The change of religion 9 or the excommunication from 
caste 10 of either party does not effect a divorce. 

Where a Hindu husband or wife is deserted or repudiated 
on the ground of his or her conversion to Christianity, a decree 
for divorce can, under the provisions of the Native Converts 
Marriage Dissolution Act (XNI. of 1866), n be made in favour of 
the person so deserted or repudiated, and the parties can marry 
again as if the prior marriage had been dissolved by death. 12 

1 See Haiti v. Govind Yalad Teja Zuburdust Khan {1^10), 2 N. W. P. 370. 

(1875), 1 Bom. 97, at p. 114. 9 Government of Bombay v. Ganga 

2 8 itar am v. Ahecree ffeerahnee (1880), 4 Bom. 330; Ad-minis - 

(Mussamut) (1873), 11 B. L. R. 129 ; trator-General of Madras v. Ananda - 
20 W. R. a R. 49. chari (1886), 9 Mad. 466 ; Peria- 

3 The Courts seem formerly to nayakam v. Pottukanni ( 1890), 14 

have granted divorces. See Kaseeram Mad. 382, at p. 384 ; Thapita Peter 
Kriparam v. Umbaram Hureechund v. Thapita Lakshmi (1894), 17 Mad. 
(1811), 1 Borr. 387. 235, at p. 239 ; In re Millard (1887), 

4 Subbar ay a Pillai v, Pamasami 10 Mad. 218 ; In the matter of Pam 

Pillai (1899), 23 Mad. 171, at pp. Kumari (1891), 18 Calc. 264; Go- 
177,178. bardhan Dass v. Jasadamoni Das si 

5 Post , p. 94. (1891), 18 Calc. 252, at pp. 254, 255 ; 

6 See Sitanath Mookerjee v. Haima- contra Sinammal v. Administrator - 

butty Dabee (Sreemutty) (1875), 24 General of Madras (1885), 8 Mad. 
W. R. C..R. 377, at p. 379. 169; Pahmed Bibee v. Pokeya Bibee 

7 IV. of 1869. (1859), 1 Norton’s L. C. 12. ‘ 

9 Indian Divorce (Amendment) Act, 10 See Queen v. Marmuttu {l&BI), 
1912 (X. of 1912), s. 2. Before the 4 Mad. 243 ; Administrator-General 
passing of ' that Act the Courts enter- of Madras v, Anandachari (1886), 9 
tamed different views on the subject. Mad. 466 ; Bisheshur v. Mata Gholam 
see Gobardhan Dass v. Jasadamoni ( 1870), 2 N. W. P. 300 ; contra Sin - 
Dassi (1891), IS Calc. 252 ; Thapita ammal v. Administrator-General of 
Peter . v. Thapita Lakshmi (1894), 1 7 Madras ( 1 885), 8 Mad. 169. 

Mad. 235 ; Perianayahcmi v. Pottu- 11 See the procedure provided by 
kanni (-1890), 14 Mad. 382 ; Magania that Act. 
v. Premsingh ( 1 907), 8 Bom. L. R. 856 ; 1 2 S. 1 9 of the Act. 



CHAPTEB II. 

husband and wifb ( continued ), 

Beciprocal Bights and Duties. • 

The parties to a marriage cannot by arrangement or otherwise Agreement 
vary the rights, duties, and other incidents which the law rfgWs!'ete. \ 

• -- .attaches to the marriage state. 

An antehtrrpfctal agreement, by which the husband undertakes never 
to remove his wife from the parental abode, is wot binding on him. 1 . 

Similarly, no effect can be given to an agreement which provides that, 
on the husband taking another wife, the first marriage should be void. 5 

Bights to Society and Guardianship. 

A husband is entitled to the society of his wife. 3 He can Rights of v : ■ j 
require her to live with him wherever he may choose to reside, ^ husban<1 ' 1 j 

and to submit herself obediently to his authority. 3 • 1 

„ ' ' . ' ■ I 

Effect cannot be given to an arrangement between husband and wife Post-nuptial 
that they should separate, and that neither of them shall sue for restitution arrangement | 

of conjugal rights, unless the agreement indicates a state of circumstances ■ * 1 

which would be an answer to a suit for restitution of conjugal rights. 0 I 

• ■■•■■■■ 1 

* \ 

1 Tekait Mon Mohini Jemadai v. Kaunsilia (1890), 13 AIL 126; Situ- ■ \ 

Basanta Kumar Singh (1901), 28 nath Mookerjee v. Haimabutty Dabee ] 

Calc. 751; 5 C. W. N. 673 ; Baigi v. (Sreemutty) { 1875), 24 W. R. C. R. ] 

Sheonamin (1885), 8 AIL 78, at pp. 377. 1 

79, 80. 5 Tekait Mon Mohini Jemadai v. ■ j 

2 Sitaram v. Aheeree Heerahnee Basanta Ku?mr Singh (1901), 28 :1 

(Mussamut) ( 1873), 11 B. L. B. Calc. 751, at p. 760 ; 5 C. W. 3SL : : : . j 

129 ; 20 W. B. C. B. 49. 673, at p. 680 ; Sitanath Mookerjee | 

3 Binda v. Kaunsilia (1890), 13 v. HaimabuUy Dabee {Sreemutty) | 


All. 126 ; Gatha Bam Mistree v. (1875), 24 W. R. 0. R. 377, at p. j 

Moohita Kochin ... Aiteah Domoonee 379. ‘ S 

(1875), 14 B. L. B. 298, at p. 300; 6 Bajlukliy Dabee (Sm.) v. Bhootmth \ 

23 W. B. 0. B. 179. Mookerjee (1900), 4 C. W. N. 488. ! 

4 Tekait Mon Mohini Jemadai v. See Tekait Mon Mohini Jemadai v. \ 

Bascmta Kumar Singh (1901), 28 Basa?ita Kumar Singh (1961), 23 Gedo. ; v .f 


Calc. 751, at p. 760; 5GWJ. 673, 751, at p. 765 ; 5 C. W. N. 673, at 

at p. 680. See Matangini Dasi v. pp. 683, 684 ; Moola v. Nundy (1872), 
Jogendra Ghunder Mullick (1891), 4 N. W. P. p. 109. • ' 

19 Calc. .84, ..'at pp. 90> 91 ; Binda v. ‘ « 

H.Ii. '' ■ ■ . F . 
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Guardianship 
of minor wife, 


Aii arrangement for a separation to commence at a future date is contrary 
to public policy . 1 

A husband, even if he has not attained the age of majority , 2 
is the lawful guardian of the person of his minor 3 wife , 4 in 
preference to her parents or other relations, unless, according 
to the custom of the caste or community to which he belongs, 
he be precluded from such custody until the wife be fit for 
marital intercourse. 5 


It is the practice among the Hindu community in the Madras Presi- 
dency for a wife to be left with her parents until she attains puberty. 
The husband is only entitled to the custody of her person when such 
custody is necessary in her interests . 6 

Guardianship After the husband's death the guardianship of his minor 
widow.° r widow, and the management of her property, devolve upon the 
husband’s heirs generally, or upon those who are entitled to 
inherit his estate after her death, 7 in preference even to her own 
father. 8 On failure of her husband’s heirs the widow’s paternal 
relations are her guardians, and failing them, her maternal 
kindred. 9 

: Having regard to the custom of the country that women, 
at any rate in the higher positions of life, are secluded in 
the zenana, a Hindu husband would apparently be entitled 
to exercise, within reasonable limits, a certain amount of 


Restraint of 
wife* 


1 Kr ishna A iyf.tr v. Balmmnal (1910), 
34 Mad. 398 ; Merryiveathcr v. Jones 
(1863), 4 Gift. 590 ; 10 Jur. N. & 90; 
10 L. T. 62 ; referred to in Teka.it 
Mon Mohini Jemadai v. Basanta 
Kumar Singh (1901), 28 Calc. 751, at 
p. 765 ; 5 0. W. N. 673, at p. 684, 

; 2 Act VIII. of 1890, s. 21. 

8 Le. minor within the meaning of 
the Indian Majority Act (IX of 1875). 

4 Guardians and Wards Act (VIII. 

of 1890), ss. 19, 41 (d). In the matter 
of Dhuromdhur Ghost (1889), 17 Calc, 
298 ; K alter am Doha net v. Gendkenee 
(Mussanmt) (18 75), 23 W. R. C. R. 

178. See Surfyamon-i Dasi v. Kali - 
kanla Dm (1900), 28 Calc. 37, at 

p. 45 ; 5 C, W. N. 195, ah p. 201. 

■ 5 Sunlosh Ram Doss v. Gem 
: 'PaMuck:(im^' : n .W, it 0. R. 22; 

Bool Cfcwl KaHa v, Janokt - (Mima, 


mut) (1875), 24 W. R. C. R* 228; 
S. C. (1876), 25 W. R. 0. R. 386.' / 

6 Arnmuga MudaU v. Virara- 
gham MudaU (1900), 24 Mad. 255. 

7 Macuagh' ten’s u Hindu Law," e<L 

1829, vol. i. chap. vii. p. 104 ; 
voL ii. chap, vii., ease,-; 1 , 3 . 

Kheter Monet Da'ssm v, KUhen- 
Mohim Mitkr (3863), 2 Hay, 196; 
Marshall, 313 ; Khudimm Mooherjee 
v. Bonmirilcd Roy (1889), 1,6 Calc, 
584 ; Kesar (Bat) v. Gmiga (Bai) 
(1872), 8 Rom.TI, A f ,C. : 

129, 134, 245, and 536; “Pay a- 

■bhaga, ; r ;clrip*- tf , i 

8 Macnaghfcon’s g Hindu Paw,y, eel 
1829, vol ii. chap, vii, case 3, p, 204. 

Macnagh ten's “Hindu Law,” e<3,' 
1829, vol l chap. vii. p, 104,. 
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restraint upon his wife, even if she be an adult, so as to keep 
her at home . 1 * 3 


“ The Hindu law, while it enjoins upon the wife the duty of attendance Duty of hus- 
on, obedience to, and veneration for, the husband, inculcates that the * >and to wlfo * 
husband must honour the wife and treat her with affection and courtesy.’ 5 2 

In spite of early texts, which give a husband power to correct his Assault on 
wife, 8 it is clear that he is no way justified in chastising or assaulting 
her. The Indian Penal Code 4 does not exempt a husband from liability 
for an offence committed against his wife’s person, except that it provides 5 
that sexual intercourse by a man with his own wife, the wife not being 
under twelve years of age, is not rape. 

A wife is entitled to live with 6 and to be maintained by 7 m g ht 0 f wife 
her husband in his house. husbaSif ° f 

The mere fact that she has been excluded from caste does not make 
the wife a trespasser when coming to her husband’s house. 8 If she has 
been expelled from his house for proper cause, she might be treated as a 
trespasser on returning without his leave. 

The right of a husband to the society of his wife, and that Enforcement 
of a wife to the society of her husband, may be enforced against socTity ! t0 
the other party to the marriage 9 by a suit for restitution of 
conjugal rights . 10 

A suit for the purpose of obtaining possession of the person of a wife Suit for posses- 
sion of person 

: : ■ 7 ” “ v ~ 7 " of. wife. , 


1 Bee Mala ng ini Last v. Jogcndm 
Clmnder Mullick (1891), 10 Calc. 84, 
at pp. 90, 9.1. 

"Matangini Dad v. Jogmdra 
Clmnder MulUcl: (1891), 19 Calc. 84, 
at p. 90. 

3 “Manu,” chap. viii. paras. 299, 

300. ; ’ 

« Act XLV. of 1800. 

7 7A/$L\ '.375. ' . . Bee • :Qmm~Kmpres$ v« 
Hume Mohm Mythee (1890), 18 
i VJi*. 49. 

0 See Binda v. Kaumilia (1890), 
19 Ail. 120, at pp. 182, 133 ; Gotta 
Ham Midree v. Mooldta Kochin 
Alkali Domoome (1875), 14 B, L. B. 
;2?8> 'at p. 300 ; 23 M. B. O. B. 179. 

7 Bee -post* pp. 70, 77. 

8 Queen v. MarimuUu , (1881), 4 
.Wad. 243. 

* As to the remedy against a 
third 1 person for detaining a wife, mo 
■ post, p. 74. 

30 TekaAt Mon Mob ini J e^odo i v 


Basanta Kumar Singh (1901), 28 
Calc. 751; 5 0. W. k 673; Surjya 
Moni Dasi v. Kalilcanta Das (1900), 
28 Gale. 37, at p, 45; 5 C. W. N. 
195, at p. 201 ; Dadaji Bhikaji v. 
Bukmabai (1886), 10 Bom. 301; 

Keshavlal Girdharlal v. Bai Parvati 
(1893), 18 Bom. 327; Binda v. 
Kaumilia (1890), 13 All. 126; Paigi 
v. Sheonarain (1885), 8 AIL 78; 
J ogendromindini Dossee v. Hurry doss 
Gliose (1879), 5 Calc. 500 ; 5 C. L. B. 
65 ; Gallia- Bam Mislrce v. Mooli ita 
Kochin Atteah Domoome (1875), 14 

B. I. B, 298 ; 23 W. B. C. E. 179 ; 
Kuroona Moyce Debee v. (lunga Dhur 
Sun-nuK (1873), 20 W. B. 0. B. 50; 
Cliotim Ikbee v. Ameer Glmnd (1860), 
6 wk R. 0. R. 105 ; Melaram Nudial 
v. Thanoomm Bamun (1868), 9 W. B. 

C. B. 552. See Buzhor Buhcem 
(Moonshee) v. Shwmaonism Begum 
(1807), 11 W. I. A. 551. at pp. <506- 
610 ; 8 W. B. P. C- 3, at pp. 12, l? h 
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[CHAP. II. 


will not lie against tlio wife ; 1 but such suit might be treated as in substance 
one for restitution of conjugal rights. 2 


The circumstances which justify desertion are an answer 


Grounds for 

decree® to a suit for the restitution of conjugal rights. 3 


Defence to 
suit for 
restitution. 


Cruelty, 


^tfl 


In Daclaji Bhikaji v. Buhnabai 4 the Court, said, “ It may be advisable 
that the law should adopt stringent measures to compel the performance 
of conjugal duties; but, as long as the law remains as it is, Civil Courts, 
in our opinion, cannot, with due regard to consistency and uniformity of 
practice (except, perhaps, under the most special circumstances), recognize 
any plea of justification other than a marital offence bv the complaining 
party, as was held to be the only grounds upon which the Divorce Courts 
in England would refuse relief in Scott v. Scott N 5 


The circumstances which justify desertion are- 


1. Cruelty, whether physical or moral, in a degree rendering 
it unsafe for the wife to return to the power of her husband, 
or reasonable apprehension of such cruelty. 6 


Cruelty to a less degree, 7 as, for instance, an unfounded imputation 
upon the wife’s chastity, 8 or taking her jewels from her, 9 or mere nn kind- 
ness or neglect 10 short of cruelty, would not seem to be an answer to a 


1 Choiun Bebee v. Ameer Chund 
(1866), 6 W. R. C. R. 105, followed 
in Melaram Nudial v, Themooram Ba - 
mun (1S6S), 9 W. R. C. R. 552. 

2 See Fakirgauda v. Gangi (1898), 
23 Bom. 307, at p. 309. 

3 See Binda v. Kaumilia (1890), 
14 All. 126, at p, 163. 

4 (1886), 10 Bom. 301, at p. 313. 
See Bahadur v. Bajwanta (1904), 27 
AIL 96, following Binda v. Kaumilia 
(1890), 13 All. 126. 

5 (1864), 34 L. X P. & M. 23; 
cf. Act IV. of 1869, s. 33. See, 
however, MucJwo v. Arzoon Bdhoo 
(1866), 5 W. R. C. R. 235, at p. 236. 
It is submitted that this application 
of a principle of English law leads 
to difficulties, as a suit for judicial 
separation is inapplicable to Hindus. 
The matter must be dealt with by 
Hindu law” (ante, pp. 3-5), See Buz* 
loor Buheem (Moonshee) v. Shimimo* 
nissa Begum- (1867), II M. I. A. 551, 
at p, 614 ; 8 W, R. P. C 3, at p. 15. 

6 Dular Koer v. Ihmrfamath Misser 
(1905), 34 Calc, 971 ; 0 O. W. X. 
510 ; Yamunabai v, Narayan More * 
shvar Sendee (1876), 1 Bom, 164. 


at jx 173 ; Matangini Dasi v. Jogen - 
dra Chunder Mullich (1891), 19 Calc. 
84 ; Binda v. Kaunsilia (1890), 13 
All. 126, at p. 184 ; Siiabai v. Bern- 
chandrarao (1910), 12 Bom. L. R, 373. 
Cf. Buzloor Buheem (Moamhec) v. 
Shumsoonma Begum (1867), 11 M, L 
A. 551, at p. 615; 8 W. R. P. C. 3, 
at p. 15, 

7 See Jogendronundini TJossee, v. 
Hurrydoss Ghose (1879), 5 Calc. 500, 
at pp. 502, 507, 508 ; 5 C. L. 11. 65, 
at pp. 71, 72. 

8 Yamunabai v. Narayan, More - 
slivar Pendse (1876), 1 Bom, 164, at 

p. 173. 

9 Jeebo Dlion Ban-yak, v. Smidkoo 

( Mussamut ) (1872), 17 W. & (1 R, 
522, ' ■ ■ 

10 See Biimmfh Mookerjee v. Jlainm* 
butty Dahee (1875), 24 W. R, 0. R. 

: _;~S 

the early Hindu law with regard to 

■ tire ppwer'h'tot'ieprre^t, ' a 

■ Strange f s Af Hindu ; '■ XawvC vpl: : , 4, , <pp* 
48, 49, referred to in Yamunabai y. 
Narayan Jl tbrcahwr Pendse (1876), 
1 Bom, A64, -at p. I7$y 7 
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suit for restitution. In a case where a husband, a Brahmin, having 
expelled his wife, was living in his house with a low-caste prostitute, he 
was refused restitution. 1 

There seem to be no reported decisions in India on the subject, and it Cruelty of 
is unlikely that any eases would occur, but there seems to be no reason Wlfe * 
why cruelty by the wife should not be an answer to a suit by her for 
restitution of conjugal rights. 

2. The fact that the person suing for restitution of conjugal Loathsome 


is suffering from a loathsome disease/ 


disease. 


Thus a decree was refused to a husband suffering from leprosy and Communiea- 
syphilis. 3 It would follow that the communication of a noxious disease tion of disease, 
would justify a wife in declining to consort with her husband. 4 

If the principle laid down in Dadaji BJdkaji v. Rulcmabai 5 be correct, 
diseases, which are not the result of marital offences, would be excluded 
from consideration. 


8. Adultery by the wife 6 in a suit by the wife. 7 

As to adultery by a husband, see post, p. 71. 


Adultery of 
wife. 


It is unsettled whether mere loss of caste is an answer to a Loss of caste, 
suit for restitution of conjugal rights. 

Under the ancient law a wife could not be compelled to live with an 
outcast husband. 8 The High Courts at Agra 9 and Allahabad 10 have 
declined to accept loss of caste as an excuse for refusal to cohabit, but in 
another Allahabad case 11 the High Court made return to caste a con- 
dition precedent to a decree. The right to the society of the wife would, 
it is submitted, be a right within the meaning of Act XXI. of 1850, 12 but 
the Court would, it is also submitted, have to inquire into the reasons 
for the degradation, in order to satisfy itself that a decree would not 
inflict unnecessary hardship upon the wife. Where the loss of caste is 


1 Dular Koer v. Dwarhanath Mister 
(1005), 34 Calc. 971 ; 9 0. W. N. 
510. See Dular Koeri v. Dwarha - 
■noth Misser (1904), 32 Calc. 234, 
at p. 239 ; 9 C. W. N. 270, at 
p. 274. 

Q Bee Oolebrooke's Digest,” vol. 
it pp. 414, 490. 

3 Premhimr (Bed) v. Bhilca Kalli - 
anji (1868), 5 Bom. H. C., A. C. J. 
209. Devala considered phthisis as a 
disease justifying desertion of a hus- 
band. Colebrooke’s c: Digest,” vol. 
it p. 470. 

4 See Yamunabai v. Nanny an More- 
shvar P&ndse (1870), 1 Bom, 104, at 

p. m* ''mm 


6 Ante, p. 68, 


6 Colebrooke’s tc Digest,” vol. ii. 
p. 415. 

7 As to a suit by the husband, see 
Surjyamoni Dasi v, KaliJcanta Das 
(1900), 28 Calc. 37, at p. 47 ; 5 C. 

W. N. 195, at p. 203. 

s Colebrooke’s “ Digest,” vol, ii. 
p. 413. 

0 Bmurlee (Mussamut) v. Nirmul, 

X. W. P. Reps., 1864, p, 583, 

10 Bahadur v. Majwanta (1904), 27 
All. 90. 

11 Paigi v. Sheommin (1885), 8 
All, 78. See Swyyamoni Dasi v. 
Kalihanta Das (1900), 28 Calc. 37, at 
pp. 47, 48; 5 C. W. X 195, at p. 203. 

12 Of. Muchoo v. Arzoon Sahoo 
5 W. R. a R. 235, 
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[CHAP, II, 


capable of expiation the course adopted in the above ease was, it is sub- 
mitted, correct. 1 Where the loss is such as to involve no mom! turpitude, 
the Court would not treat it as an excuse for desertion. 

It is not easy to say, in the present state of Hindu society, what offences 
justify a degradation from caste. 2 

Change of It is also unsettled whether the adoption of another religion 

religion, y ie persop seeking restitution is an answer to the suit. It 

would apparently be an answer in most cases, 3 * 

The matter stands to some extent on the same footing as the ease 
of degradation from caste. It would undoubtedly have been under 
the ancient law a ground for desertion. In the case of a conversion ■ to 
Christianity the procedure provided by Act XXL of 1866 3 would by 
implication prevent a Court from forcing cohabitation upon a party 
refusing it on the ground of the conversion of the person seeking it to Chris- 
tianity. In the case of a conversion to Mahomeda-nism it would be 
impossible to enforce cohabitation. The mere abandonment of Hinduism 
without any formal exclusion from caste would scarcely be an answer, A 
return to Hinduism after performance of the prescribed expiation would 
dispose of an objection to cohabitation on the ground of conversion. 

As to the effect of a change of religion upon the marriage 
tie, see ante , p. 64. 

Condonation. Conduct which has been condoned is no answer to a suit 
for restitution, unless it has been revived by subsequent mis- 
conduct. 5 

A decree for restitution of conjugal rights cannot be refused 
on any of the following grounds 

Non-eonsum- 1. The fact that the marriage has not been consummated, 6 

mation. ■ ■ ° 

Minority, Minority, 

The minority of the husband can be no answer to a suit by him, as 
he is ordinarily entitled to be the guardian of his wife’s person/ and it 
can scarcely be an answer to a suit against him. The minority of the wife 
would be no answer to a suit by the husband, except under circumstances 


1 Of. Jim (Bai) v. Kharwar Jim 
(1907), 31 Bom. 366; 9 Bom. L. B, 
451. 

a See Baner jee’s “Law of ' Mar- 
riage,” 3rd eel, pp. 195, 196. 

3 See Muchoo v, A rzoon Sakoo( 1 866), 

5 W. R. C. R. 235, at p. 236. See, , 

however. In re ike wife of P. Siren - 

mvassa , 1 Norton L. 0. 13, where 
the Court ordered the wife of a 
converted Brahmin to be restored to 

.. --.e . , : . : : . ' . 


him on a writ of huhem corpus. If 
the rule adopted In Iktdaji Bhikuji 
v. Rukmnhm, (mite, p. 68) be- correct,. ' 
change of religion would be no answer. 

4 Ss. 16-18. 

5 See Jogendronundim J)o,m :e v, 

. Hurry Boss Glrne (1879), 5 Calc, 500 ; 

5 G L. R. 65. 

6 JDadaji Bhikaji v. Uuiiwtbai 
(1886), 10 Bom. 301, at pp. 8111, 811, . 

7 Ante, p. 66, 
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which would disentitle him to act as guardian of her person, 1 but it might 
in some eases be proper to put him upon terms ; for instance, that she 
should be placed by him in charge of a female member of his family, 2 The 
minority of the wife could be no answer to a suit by her. 

8. The unsoundness of mind of the plaintiff, whether it insanity... 
commenced before or after the marriage. 3 The Court would 
not, however, make a decree, obedience to which might be a 
danger to the defendant. 

Sir William Macnagliten 4 * considered that the insanity of the husband 
justified his wife in deserting him. He relies on a text of Manu, & which 
has been otherwise interpreted. 6 There is a text to the effect that the 
insanity of the wife is a ground for excluding her from the husband’s 
bed, and from pilgrimage, but from nothing else. 7 

Mental infirmity short of insanity can clearly be no answer to a suit Mental 
for restitution. 8 weakness. 


4. A second marriage by the husband. 9 

5. Adultery by the husband. 10 

Where the husband is actually living in adultery, 11 or his conduct has 
been such as to prevent his wife from returning to him without loss of 
caste (see ante, pp. 69, 70) or injury to her self-respect and religious 
feeling, 12 the Court might refuse a decree. 


Second 

marriage. 

Adultery. 


1 Ante, pp. 66, 6S, 69. 

2 Surjyamoni Das i v. KciUkanta 
Das (1900), 28 Calc. 37; 5 0. W. 
N. 195 ; Kateeram DoJcanee v. Gend - 
hence (Mimamut) (1875), 23 W. R. 
C. R. 178. 

8 See JBinda -v, Kaunsilia (1890), 
13 AIL 120, at p. 155 ; Sircar's 
“ Vy a vast ha Chandrika,” vol. ii. p. 
489, note. Cf. Indian Divorce Act 
(IV, of 1869), s. 33 ; Hayward v. 
Hayward (1858), 1 JSw. & Tr. 81. 

4 •“ Hindu Law,” vol. ii. p. 62. 
As insanity at the time of marriage 
does not invalidate the marriage 

(ante, pp. 34, 35), it could not be 
an answer to a suit for restitution. 

6 “ Manu,” chap, ix. para. 79. 

0 Gloss of Culluha, Colebrooke’s 
“ Digest,” vol. ii. p, 412 ; Sircar’s 
“ Vyavastha Chandrika,” vol. ii. p. 

' 489, note. 

7 Text of 'Devaici, Colebrooke’s 
' Digest,” vol. ii. p. 414. . ' 

8 Binia v, Kaunsilia ( 1 890), 13 

AIL 126, :at p. 161. . 

0 Arumugam v. Tuiukanmn (1883), 


7 Mad. 187; Nathubai Bhailal v. 
Javher Baiji ( 1876), 1 Bom. 121, at 
p. 122 ; Jeebo Dhon Banyah v. 
Sundhoo (Mussamut) (1872), 17 W. 
R. C. R. 522 ; Virasvami Chetti v. 
Appasvami Chetti (1863), 1 Mad. H. 
0. 375 ; see ante, p. 36. 

10 Binda v, Kaumilia (1890), 13 

AIL 126, at p. 164; Paigi v. Sheo- 
narain (1885), S All. 78, at p. 81 ; 
Gantapalli Appalamma v. Gantapalli 
YeUayya (mi), 20 Mad. 470; 

Macnaghten’s “ Hindu Law,” i. 61, 
62. See Strange’s “ Hindu Law,” ii. 
46, 47. 

11 Paigi v. Sheonarahi ( 1885), 8 
All. 78, at p. 81. See Dxdar Koer v. 
Bwarhanath Misser (1905), 34 Calc. 
971 ; 9 C.WJ, 510, ante, p. 69; and 
Dxdar Kocri v, Bwarhanath Misser 
(1904), 32 Calc. 234, at p. 239; 9 
C, W. N. 270, at p. 274. See, how- 
over, case No. 457 of 1884, 20 Mad. 
474, note. 

12 See Gabind Prasad ( Lala ) v. 

Doulat Batti (1870), 6 B. L. R. App. 
85; 14 W. B. C. R. 451. ; 
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Impotence, It is SulllTUttod thclt til 6 impot 8 HC 0 ot tll 6 pltlilltlfi ^ 01 Igl 

. ' nating after marriage is no answer to a suit for restitution. 

Whether it is an answer when it was existing at the time of the marriage 
would, it is submitted, depend upon whether the Court would set aside 
the marriage on that account. 1 2 3 4 Mmm 3 makes no distinction between 
impotence arising after and impotence arising before marriage, but the 
text by which he is said to permit a wife to abandon an impotent husband 
has been differently interpreted. 4, 

where order Where it would be manifestly unjust to order restitution of 
unjust . 36 conjugal rights, the Court can refuse to make such order. 

For instance, in Moola v. Nundy , 5 * where, in consequence of the miscon- 
duct of the husband, a panchayei had adjudged a separation, and the 
parties had lived apart for thirteen years, the Court declined to make 
an order. 

when right of A right of suit for restitution of conjugal rights arises on a 
refusal, express or implied, to return to cohabitation.^ 

A formal demand, and refusal, to return to cohabitation is not a con- 
dition precedent to such suit, 7 but there must be a willingness on the part 
of the plaintiff to resume cohabitation. 

The suit must be brought within six years from the time when the 
right to sue accrues. 8 

A second suit for restitution based upon the continued disobedience 
to the decree in the first suit would apparently be barred by the law of 
res judicata , 9 but a second withdrawal from cohabitation would give a 
fresh cause of action. 10 


Repetition of 
refusal. 


Form of 
decree. 


The decree should declare that the plaintiff is entitled to 
the restitution of conjugal rights, and that the defendant (if 
the wife) be directed to go to her husband’s house. 11 If the 




1 The impotence of the defendant 
is no answer, see Purskoimndas 
Manehlal v, Mani (Bai) (1800), 21 
Bom. CIO. Devala permitted a wife 
to desert her impotent husband. 
Colebrooke’s “ Digest,” vol ii. p. 470. 

2 See artier P- 35, 

3 Chap, ix, para. 79. 

4 See Colebrooke’s “ Digest,” vol. 
ii p. 412 ; Sircar’s “ Vyavasfcha Chan- 
drika,” vol. ii. 489, note. 

5 (1872), 4 N. W. P. H. C. 109. 

e Of. Dhanjibhoy Bomanji v. Hirabal 
(1901), 25 Bom. 044; 3 Bom. L. E. 371. 

7 Birda v. Kammilia (1890), 13 

AIL 120, at pp. 139 d ecq. See 

Fal'irgciuda y. Gcwji (.1898), 23 Bom. 


307, at p. 310. For the purpose of 
jurisdiction the cause of action h 
considered to arise at the husband’s 
house. LaUtagar Kxdtargar v. tturaj 
(Bai) (1893), 18 Bom, 31 tk 
8 limitation Act (IX, of ; 1998), 
sch. 1, art, 120. See Krwhm Aiyar 
v, Balammal (1910), 34 Mad 398, 

0 The Court declined to decide this 
question in Keshavhl (KrdharUi v, : 
Parmti (Bai) (1893), IS Bomb 327, 
at' pp, A2A 33B : •.''■"'A ykbEJp/’; 

10 Ktshavlal Qirdharlal v. . Par vat i 

. (Bai) (1898), 18 Bom.. 327.:.=! v ■! . ^ ^ ; yv.‘ 

11 Purmnd Boutin v, dm m Bihm 
(1878), 4 Calc, 588, at p. 591 ; Patte- 
rn uda ?, Gang* (1898), 28 Bom. 307, 
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defendant be the husband the decree should direct him to 
restore such rights to his wife. 

Tlie Court may make a decree for restitution of conjugal rights upon Conditional 
conditions to be fulfilled by the plaintiff. In one case 1 the decree was <ieoree ‘ 
made subject to the husband being restored to caste. In another ease 2 
the Court required 4 4 that the house which the husband provides shall 
be in every respect fit for the reception of a virtuous and respectable 
wife.’* The Court might also require proper security to be taken for the 
protection of the wife . 3 

When the party, against whom a decree for restitution of Execution of 
conjugal rights has been made, has had an opportunity of eciee * 
obeying it, and has wilfully failed to obey it, the decree may be 
enforced by his or her imprisonment , 4 or by the attachment 
of his or her property, or by both. 

When the attachment has remained in force for one year, if the decree 
has not been obeyed, and the decree-holder has applied to have the attached 
property sold, the property may be sold, and out of the proceeds the 
Court may award to the decree-holder such compensation, as It thinks 
fit, and may pay the balance (if any) to the judgment debtor on his or her 
application. Where the judgment debtor has obeyed the decree, and 
paid all costs of executing the same, which he or she is bound to pay, or 
if, at the end of one year from the date of the attachment, no application 
to have the property sold has been made or granted, the attachment 
should cease. The Court can refuse execution against the person, and may 
order periodical payments to the wife . 5 

Where the wife is within the Presidency towns of Calcutta, Summary 
Madras, and Bombay, the right of the husband to the custody 
of his minor wife may be enforced by an order of the nature of 
a habeas corpus . 6 


at p. 309; Choiun Bebee v. Ameer Bee Tehait Mon Moliini Jemadai vy 
Ohuml (1806), 6 W. E, C. E. 105, Basanla Kumar Singh (1901), 28 
followed in Koobur Khansama v. Jan Calc. 751, at pp. 755, 766; 5 0. W. 
KMmama (1867), 8 W. K. C. R. 467. N. 673, at pp. 677, 684. 

Cl Perm 19 of schedule to Act IV, 3 Buzloor Jhilmm ( Moonshee ) v. 
of 1869* Shumsoonmssa Begum (1807), 11 M. 

1 Paigi v, Sheonarain (1885), 8 I* A. 551, at p» 617; 8 W. E. P. C. 
All, 78. In Surjyamoni Dasi v. Kali - 3, at p. 16. 

hanla Das (1900), 28 Calc. 37, at pp. d Six weeks is the limit of im- 
47, 48; 5 C. W. N. 195, at p. 203, a prisonment; Civil Procedure Code 
husband was required to get his wife (Act V. of 1908), s. 58. 
restored to caste as a condition of 5 Civil Procedure Code (Act V. of 
obtaining a decree against her for 1908), Sched. I., ord. xxl, rules 32, 
restitution. 33. 

% Jogendronuhdini JJossee v. Hurry 6 Criminal Procedure Code (Act V* 
Doss ( hot e (187* ), 5 < ale. 500, at p. of 1S9S), s. 49L 
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There is also, throughout India, a summary remedy by a magistrate’s 
order. 1 2 

Guardians and Where the husband has already had the custody of his 

al s c * minor wife, and she has left, or is removed from, his custody, 
there is also a remedy under sec. 25 of the Guardians and Wards 
Act.2 

Damages. The husband is also entitled to recover damages from the 
person harbouring his wife or enticing her away, 3 whether or 
not for improper purposes, and to obtain an injunction against 
such person from interfering with his wife rejoining him. 


“ Every person who receives a married woman into his house, and 
suffers her to continue there after he has received notice from the husband 
not to harbour her, is liable to an action for damages, unless the husband 
has, by his cruelty or misconduct, forfeited his marital rights, or has turned 
his wife out of doors, or has, by some insult or ill-treatment, compelled her 
to leave him.” 4 

A suit for damages against a person committing adultery with a wife 
would also apparently lie. 5 

It is not possible to lay down any exact rule as to the measure of 
damages in these cases. The principles adopted in English cases might, 
to some extent, be applied. On the one hand, the Court should consider 
the loss of the wife’s society, affection, services and assistance in domestic 
affairs, and the social injury (if any) which the husband is likely to suffer 
from the act complained of. On the other hand, the behaviour of the 
husband towards his wife may be taken into account. The capacity of 
the defendant to pay damages is not generally (if ever) a circumstance for 
consideration. 6 

Eights over Property. 

Power q{ wife Except that in times of pressing need he may use his wife's 

over her * x ^ 

property, separate property, 7 and that he has in certain cases a rigid of 


1 Criminal Procedure Code (Act Y. Hindu law, p. 010. Strange's “ Hindu 

of 1898), ss. 100, 552. Law,” vol. I p. 40, voL ii, j>. 41. 

2 VIII. of 1890, See contra , Macnaghtvn’s 41 Hindu 

. 8 See H'ltrka Skunkur v. Emejee Law,” vol. i. p. 1*1, and opinions of 

Munolmr (1908), I Borr. 353. Oolebrooke and Eili.% Strange’s 

4 Yammiabai v. Narm/an Morcshvar “Hindu Law,” voi. ii. pp. 40-44. 
Pendsc (1870), I Bom. 104, at pp. 0 See Kelly v. Kelly (1809), 3 B. 
.174, 175. See Surjyamoni Dasi v. L. R. O. C. 07. 

Kalikania Dus (1900), 28 Calc, 37, 7 See Mohtma Chunder Hot/ v. 

at p. 43 ; 5 (1 W. N. 195, at p. 200 ; Durga Mome (1875), 23 W. R. C. It. 
Lull Nath M'isser v. Bhwburn Pandey 184 ; Tukarani v. (hum ji (1871). 8 
(1873)., 20 W. R.-C. B. 92. . Bom. H. C. A. C, 129 ; “ Mitukshara” 

6 Soodasun Sain v. Lokenmtth chap. ii. s. 11, paras. 32, 33; “ Jlaya- 

Mullick (1859), Monfcribu’s cases of bhaga,” chap. iv. s, I, paras, 19-25 ; 
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inheritance, a husband does not by marriage acquire any 
beneficial interest in his wife’s property . 1 

As to his power to control her disposal of property acquired by her 
in certain ways, see post, pp. 443, 444. 

A Hindu married woman is competent to contract , 2 but contract by 
unless she be an agent, either express or implied, of her husband, Xmlm 
she does not thereby bind him or his property . 3 Her own pro- 
perty is liable for her debts . 4 

A woman is exempt from imprisonment in execution of a money 
decree. 5 

Where the wife is living with her husband, or is living apart from Necessaries, 
him under such circumstances 6 as would justify an order for separate 
maintenance, the Court would presume an authority to bind the husband 
for necessaries, 7 but such presumption can be rebutted by evidence that 
the authority has been revoked. 

A Hindu married woman can sue or be sued in her own name. 8 Suit by or 

There is no presumption of law that transactions which stand in the 
name of the wife are the husband’s transactions, 9 although it may fre- 
quently happen that a husband buys property in his wife’s name. 


“ Vivada Chintamonr ’ (Tagore’s trans- (1887), 12 Bom. 220. 

lation), pp. 264-265; “ Vyavahara 5 Civil Procedure Code (Act V. of 

'Mayukha,” chap. iv. s. 10, paras. 1908), s, 56. 

7-10 ; “ Smriti Ciiandrika,” chap. ix. 6 Ante, pp. 68-70. 

s. 2, para. 14. 7 Virasvami Chilli v. Appasoami 

1 Sooda Earn Doss v. Joogul Kishore Chetti (1863), 1 Mad. H. 0. 375, at 

Ooopto (1875), 24 W. R. 0. R. 274 ; p. 379 ; Pmi v. Mahadeo Prasad 
Mohima Chnnder Roy v. Durga Monee (1880), 3 All. 122; Nathubhai, Bhai - 
(1.875), 23 W. R. C. R. 1S4. See lal v. Javher Raiji (1871), 1 Bom. 
liammami Padeiyatchi v. Vimsami 121, at p. 123 ; Contract Act (IX. of 
Fade,/ i/a! chi (1867), 3 Mad. H, C. 272, 1872), sf 187. 

at pp. 278, 279 ; Beg. v. Natha Kalyan 8 Bkoyruhchunder Bass v. Madhub - 
(1871), 8 Bom. H. C. Cr. 0. 11. chnnder Paramanic (1863), 1 Hyde, 

2 Indian Contract Act (IX. of 281. 

1872), s. II. The Hindu l<aw per- 9 MamdaSundari Dabi v. Mahan- 
mitted her to contract, see Nathubhai anda Sarmkar (1897), 2 0. W. N. 
Bhailal v. Javher Baiji (1876), 1 Bom. 367, See Ban Bijai Bahadur Singh 
121, at p. 123; Strange’s “ Hindu (Dkoan) v. Indarpal Singh (1899), 
Xaw,” vol i. p. 276. 1 26 I. ^ A.; '227; 26 Calc. 871 ; 4 

3 Pusi v. Mahadeo Prasad (1880), O, W. X. 1 ; Climvdrani v. Taring 

3 All. 122. Kanth Lahiry (1882), 8 Calc. 545; 

4 Nahukhand v. Bai Sheva (1882), 11 0. L. R. 41 (bn appeal this question 

Bom, 470 ; Oodey Singh (Kooer) v. did not arise, B'hamni Kant Lahiri 
Phool Chund (1873), 5 N. W. P. 197. Chowdhry v. Krista Kumari Chow - 
See Nathubhai Bhailal v. Javher Baiji dhrani (1886), 13 I. A. 70 ; 13 Calc, 
(1876), I Bom. 121 ; Oomndji KMmji 181) ; Narayana v. Krishna (1884), 
v, Lakmidas Nathabhoy (1879), 4 Bom. 8 Mad. 214; contra , Bindoo Bashinee 
318 ; Narotam v. Nanka (1882), 6 Behca v. Pcaree 31 ohm Bose (.1866)* 
Bom, 473 ; In re the 'petition of MadM 6 W, R. 0. B, 312, 
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Power of Except so far as she may be entitled to maintenance there* 

hig S proper tj^ 1 * out,* to a share on partition , 2 and to rights of inheritance, a 
wife does not by marriage acquire any interest in her husband’s 
property or any voice in its management . 3 

Debts of re- A person who marries a Hindu widow is not, merely by reason of such 

married marriage, liable for any of the debts of a prior deceased husband of such 
widow. ' . , ^ 

widow . 4 5 


Suita between A husband may sue liis wife, and a wife may sue her husband, 
<md in respect of any cause of action in the same way as if they were 
independent of one another . 0 

Theft, There is nothing in the law to prevent a Hindu husband or wife from 

being convicted of theft of the property of the other, but having regard 
to the authority which, when husband and wife are living together, would 
necessarily arise from the married state, it would generally be difficult, to 
prove a dishonest intention. Where the wife is acting in concert with her 
paramour the intention would be more obvious, as she would not in that 
case be likely to suppose that she had authority from her husband.® 




Maintenance 
of wife. 


Maintenance, 

A wife is entitled to receive from her husband 7 food, 
raiment, lodging, and provision for religious or other duties 
incident to the status in life which she occupies . 8 

As to maintenance out of property belonging to a joint family of which 
her husband is a member, see post , pp. 78, 79 ; and as to her right to 
a share on partition in lieu of maintenance, see post, pp. 331-335. Except 
that she may have a right of maintenance against her father-in-law’s 


1 See infra, 

2 Post, pp. 331-435. 

3 Sorolah Dossee v. Bltoobun 
Mohun Neoghj (1888), 15 Calc. 292, 
at p. 300. See Punna Bibee v. 
Badha Kissen Das (1903), 31 Calc. 
476 ; Narbadabai v. Mahadeo Ncira- 
yrn (1880), 5 Bom. 99, at p. 107. 

4 See Bom. Act VII. of I860, s. 4. 
A different rule was, before the 
passing of that Act, applied by the 
Courts in the Mofussil of the Bombay 
Presidency. 

5 Strange’s “ Hindu Law,” vol. ii, 
pp. 59, 60 ; CJ . v. AT (1794), 2 Mor~ 

; ley's " 3D%esV*V '234 : ; , Colebrooke’s 
I, ,s. L Sec 

Deokoonumr v. Vmbaram Lola (1810), 


I Borr. 370, note, p* 371. 

6 See Queen ~ Empress v. Batch l 
(1893), 17 Mad. 401 ; Anonymous 
(1870), 5 Mad. H. C. App. xxiil; Act 
XLV. of 1860 (Penal Code), s. 378, 
ill us. («} and (o). 

7 Bidlvnyapa v. Siddm (1878), 2 
Bom, 624, at p. 628 ; S. Cl 2 Bom* 
634; Macnaghtenls “ Hindu Law,” 
vol ii chap. ii. phases' i.-Iii* : j tt; -'I)aya- ; ^ 
bimga,” chap. iv\ s. I, para. 25 ; 

“ Vyavahara Mayukha,” ohap. xx« s, 

1 ; Colcbrooke’s “ Digest,” vol* ii pp, 
420-421. 

8 See y illohmorw Dossee. (Sree» 
mu fly) v. Jogeuclro Naitlk Mnliiek 
(1878),;' 5 I, A* 55, : at p/57*. ; A, , 
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estate, 1 she has no right to be maintained by her own or by her husband’s 
relations, 2 unless they have property belonging to her husband in their 
hands. 3 

Except where she has been guilty of infidelity, 4 a husband may be 
required to maintain his wife, even though she cannot compel him to 
restore her to other conjugal rights. 5 

Although under the Hindu law the right of a wife to be maintained 
by her husband does not depend upon the possession of any property 
by him, 6 a wife would gain nothing by a suit against a penniless husband, 
and could only force him to maintain her by the fruits of his labour by a 
proceeding under the Criminal Procedure Code, 7 

As to the right of a wife to pledge her husband’s credit for necessaries, 
see ante, p, 75. ; : 

Although the husband may abandon Hinduism, he cannot Abandonment 
thereby destroy his wife’s right of maintenance . 8 °' Uindui:,m ’ 

The Court can award maintenance to a wife whose marriage has been Dissolution of 
dissolved under the provisions of the ts Native Converts’ Marriage Dissolu- marri age. 
tioa Act, 1860.” 9 s 

Where the husband is excluded from inheritance on the pusband dis- 
ground of some disqualification , 10 his wife is, if chaste, entitled pieritanoe. 0m 
to maintenance out of the property to which he would have I 
succeeded if he had not been so disqualified . 11 If her sons ; 
succeed to the inheritance she has the right of a mother . 12 

A wife would ordinarily be entitled to maintenance in her PIa . ce of 

. maintenance. 

husband s house , 13 but when he, .without excuse , 14 refuses to 
allow her to reside with him , 18 or when she is justified in 


* Post, pp. 210, 211. 

3 lyagaru Soobaroyadoo v. lyagaru 
Sasha?na, Mad. S. R. 1856, p. 22 ; 
Mangayian, v. Kalyam XJmmall , Mad. 
S. R. 1860, p. 86, cited in 1 Norton 
L. C, p. 39. 

3 liamahai v. Trimhah Oanesh Desai 
(.1872), 9 Rom. H. C. 283. See post, 
p. 79. 

5 Post, p. 78. 

'LL ^;Ree y Mannf Cchapi xL para. 189. 

8 Narbadabai v. Mahadeo Nara - 
yan (1880), 5 Rom. 99, at p. 103. 
See Jayanii Subbiah v. Alaimlu 
1 Mangamma (1902), 27 Mad. 45, at 
p. 48. 

‘' : p, 7 

8 See (1868), 4 Mad. H, 0. Amp. ill 

9 Act XXL of 1866, s. 28. 

10 Post, pp. 370-373. 


11 “ Mitakshara,” chap. ii. s. 10, 

paras. .14, 15 ; “ Dayabhaga,” chap, 
v. para. 19; “ Vyavahara Mayu- 

kha,” chap. iv. s. 17, para. 12 ; 
Tagore’s “Vivada Chmtamani,” p. 
244 ; Smriti Chandrika,” chap, v, 
para. 43. 

12 See post, p. 79. 

13 Sitanath Mookerjee v. Raima « 
butty Dabee (Sreemutty) (1875), 24 
W. R. C. R. 377 ; Virasvami Ghetti 
v. Appasvami Ghetti (1863), 1 Mad. 
H. C. 373. 

11 Ante, pp. 68-70, 

15 Nitye Lalm v. Soondaree Dossee 
(1888), 9 W. R. C. R. 475. See 
Bidlingapa v. Sidava (1878), 2 Rom. 
634 ; Kampriya v. Bhriguram (1815), 
2 Wm. Macn. 109. 
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residing apart from him , 1 2 she is entitled to separate main-. 
tenanceA 

Except where there is such refusal or justification, a wife cannot enforce 
an arrangement for separate maintenance. 3 

A wife cannot release her right of maintenance, but an 
arrangement fixing the amount of her maintenance will, if fair, 
be upheld . 4 

The right of a Hindu female to maintenance is one peculiarly needing 
protection. 5 6 

A wife who without just cause deserts her husband / 3 or 
refuses to live with him , 7 or is unchaste , 8 loses her right of 
maintenance. 

An unchaste wife loses her right of maintenance, even, if it has been 
secured by a decree, 9 or by an agreement. 19 

As to right of an unchaste wife to what is called “ starving maintenance A 
see post, p. 83. 

A wife does not lose the right by a mere loss of caste. 11 

A widow who succeeds to no property as heir to her husband, ' 
is (whether she has or has not-aste ) 12 entitled to maintenance 


1 Bitdbai v. Ramchandmrao (1910), ierjee (I860), 6 W. B. 0. B. HO. 

12 Bom. X. B. 373. See Gahind She does not lose the right when she 

Pershad (Lalla) v. Donlat Batii (1870), leaves him by his consent. Nitye 

6 B. X. B. App. 85 ; 14 W. B. C. R. Lalm v. Soondarce Doxsee (1868), 9 

451. As to the circumstances which W. B. 0. B. 475. 

justify her in declining to live with 8 S ee Pirthce Singh (Mjajrih ) ' v. 
her husband, see ante, pp. 08—70. Raj Kower (Ranee) (1873), X A. -.Sup., 

2 Matangini Dasi v. Jogendm vol. 203, at p. 210; 12 B. L. R. 

Chunder Mullkh (1891), 19 Calc. 84 ; 238, at p. 247 ; 20 W. K. C. B. 21, 

Sidlmgcdpa v. Sid(wd (1878), 2 Bom. at p. 24; llata Bhavatri v. llata 
634. Nwayfman Nmnhudiri (1863), l NimL 

3 Rajluichj Dahee (Sm.) v. BhooU H. O. 372 ; Kandasami Pilki \w 

nath M ookerj ee ( 1 900 ) , 4 0. W* N. 488. Murugammal (189S), 19 Mad. 6. 

4 Narbadabai v. MaJiadeo Narayan 9 Nubo Go pal Roy v. Amrii Moyco 
(1880), 5 Bom. 99, at pp. 104-107. Dossce (1875), 24 \V. B. C. R. 428. 

5 Ibid., at p. 107; Lahshman Ram- See pod, pp. 89, 91. The decree cannot 

chandra JosM v. Baiyubhamabai be altered in execution. There must -bo; 

(1877), 2 Bom. 494, at p. 505; Com- a fresh suit. Ranmalmwjji B'fmjwa 
vhnoney Dossee v. JRammlh Bysack tsangji (Maharana Shri) v. Knndan. 
(1843), 1 Fulton, 189, at p. 203. Kmvar (Bai Shri) (1902), 26 Bom. 707. 

6 Siirampalli Bangammma v. 8u~ 10 See N a gamma v. Yimhhadm 

rampalli Brambaze (1908), 31 Mad. (1894), 17 Mad. 392. 

338 ; Vtrasvami Cltetli v. Appasmmi 11 Act XXX of ,1850. Queen v* 

Chetti (1863), 1 Mad. il X. 375. Marimuiin ( ISKi), 4 Mad. 216. 

7 llata Bhavatri v. llata Xara- 13 Shib Dayee v. Doorga Pershad 

' yanan Nambndin (1868), 1 Mad. H. 0. (1872), 4 X. W. P. 65 ; Brrrida 

872, at pp. 873, 374 ; Kullyanes'snre e Ghowdhmm v. Radhica Ghawdhmin 

JMee v, TMorkanath Bnmah ('hot* (1885), IX i\k. 492. as p. 19 X 
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,. f Wh ° Ie f the P r °P erfc y in which her husband was 
interested as owner 3 or coparcener 3 at the time of his death 

or m which he would have been so interested if he had not 
been dlsa bJ e d from inheritance, or from being a coparcener, 4 
whether she have property of her own or not.« 


,„A suit partition, subsequent to the widow’s suit for 
mil not affect her right against the whole property.® When she 
brought such suit her maintenance will be payable n „ T.i ? 

allotted to the branch of the family to wh^XSongsy *“ 
applies to impartible property. 8 

account of the rebellion of her sons, or other heirs of her husbandT 


_ A mother is entitled to be maintaine d by her son, and after bs&> against 

relations of 
husband. 


Subbarayulu Chelty y. Kamala- 
mlhth ayammma (1911), 35 Mad. 147. 

2 Brinda Ohowdhrain v. Radhica 
Chowdhrain (1885), 11 Calc. 492, at 
p. 494 ; Narbadabai v. Mahadeo Nara- 
yan (1880), 5 Bom. 99, at p. 106; 
Bhagabati Dasi ( Srimati ) v. ICanailal 
Milter (1872), 8 B. L. R. 225. As 
to her maintenance out of property 
which has been divested on adoption, 
see Dfotrm Das Pandey v. Shama- 
soondri Dibiah (1843), 3 M. I A 229 
at p. 243 ; 6 W. li. P. C. 43, at 
p. 45. 

3 Golab Koonivur (Mussumat) v. 
Collector of Benares (1847), 4 M. I. A 
246, at p. 258 ; 7 W. R. P. C. ’47', at 
p. 51 ; Devi Persad v. Gunwanti Koer 
(1895), 22 Calc. 410 ; Becha v. Moth- 
im (1900), 23 All. 86; Savitribai v. 
Luximibai (1878), 2 Bom. 573, at p. 
582, and eases there cited; Jay anti 
Subbiah v. Alamelu Mavgamma 
( 1902 ), 27 Mad. 45 ; Adh.il/al y, 
Cuwmdas Nalhu (1886), 11 Bom. 
199; Manjappa Iiegade y. Lakshmi 
(1890), 15 Bom. 234; Jankibai v. 
Shrinwm Ganesh (1913), 38 Bom. 

.120 ; 15 Bom. L. R. 853 ; YisalatcH 
Animal v. Anmsamy Sastrg (1 870), 

5 Mad. H. C. 150; SMramania 
fiv Kaliani : Animal l (1873), 

fMani/c (Bai) (1875),, 12 Bom. H. C. 
79; Bamdbai v. Trimhak Go, nosh 
Dean (1872), 9 Bom. H. C. 283* 

STfi'i'k TV- w. * 


Perth 4 (1872), pp . 373 .. 374 


4 ,N. W. P. 63; Lalii Knar (Mu- 
sammat) y. Ganga, Bishen (1875) 7 
N. W P. 261 ; Meherbcin Singh v. 
oheo Koonwer (Mussumat) (1S66) 1 
Agra. 106; Shea Dyal Tewaree’v. 
Juaoonath Tcwaree (1S6S), 9 W. B. 

C. B,. 61, at p. 67; Hema Kooeree 
v . Ajoodhya Pershad 
(1875), 24 W. R. C. R. 474. This 
rule applies to Khoja Mahomedans, 
Bashid Karmali v. Sherbanoo (1904) 

29 Bom. 85. 

4 Mitakshara,” chap. H %. jq 
para. 5; “ Dayabhaga,” chap, v 

paras. ^ 11, 14-16 ; “Smriti Chan- 
anka, chap. v. paras. 10-14, 20. 

° Fingayya v. Kanahamma (1913) 

38 Mad. 153, differing from Bamaivati 
Boer V. Manjhari Koer (1906), 4 
C. L. J. 74. 

6 Subbarayulu Chelty y. Kamala- 
valhthayaramma (1911), 35 Mad. 147. 

1 Hwidas Lalji y. NarolamBaghavji 
(1911), 14 Bom. L. B. 237. 

8 Sivanmija Perumal SeMuroyer y. 
Meenakshi Ammal (18 70), 5 1 Mad" 

H. G. 377. 

0 tfwtya Pace v. Hogg (1867), 2 
Ind. Jur. N. S, 124, 

™ Koommr (Mussumui) y. 

Collector of Benares (1847), 4 M. I. A 
24b ; 7 W. B. RiaMT; ;hxplameti "‘ffr. 
m Cunga Bern v. ( 1867 ) 9 

Ind. Jur. N. S. 124; and in _4<k'- 
lYmtn Goomary y. Shorn Male & 

Fed Mahadai (1876), I Calc, 365, 
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Residence of 
widow. 



his death out of his property , 1 but with that exception, and 
also with the exception that a daughter-in-law may enforce a 
right to maintenance against the property of her father-in-law 
after his death , 2 a widow has no legal right of maintenance 
against any of the relatives of her husband, unless they are in 
possession of property which belonged to her husband, or in 
which he was a coparcener . 3 

The sale of ancestral property which would have bound her husband 
if alive, does not give a right, against a father-indaw or other coparcener 
for maintenance, 4 

As to her rights to a share on a partition between her sons or grandsons, 
see post, pp. 333-335. 

Although an heir or other person in possession of property may be 
liable to a widow for her maintenance, he is not liable to other persons 
on contracts made by her, even on account of her maintenance. 5 

A widow is ordinarily entitled to reside in her husband’s 
fam ily dwelling-house . 6 

She cannot be ousted, 7 except by a purchaser who has bought under 
a decree which binds her, or to whom the property has been sold for the 
purpose of satisfying claims which are paramount to her right of main- 
tenance, 8 such as for debts incurred for the benefit, or on account of the 


1 Subbarayana v. Subbakka (1884), Timmappa Bhat v. Pcmneshriamma 

8 Mad. 236; “ Manu,” chap. viii. (1868), 5 Bom. H. Cl A. 0. 130, 

para. 389; Sircar’s “ Vyavastfia where Gibbs, X, said (p. 132), Every 
Barpana/ 5 2nd ed., pp. 375, 376. Hindu widow, whether her husband 
She has no such right against her was divided from the family or not, 

step-son or step-grandson. Dmya is entitled, when in needy eireum- 

( Bai) v. Natha GovindM (.1885), 9 stances, to claim from her husband’s 
Bom. 279. See Saviiribai v, Luximi - relatives.” 

bed (1878), 2 Bom. 573, at pp. 582, 4 Ganga Bai v. Si (a Mam (1876), 

583. 1 All. 170, at p. 177. 

2 Post, pp. 210, 211. 5 Mamasamy Aiyan v. MinnlcM 

3 Ganga Bai v. Sita Mam (1876), 1 Animal (1865), 2 Mad. H. Cl 409. 

AIL 170, at pp. 174-177; Kketra - 6 Venkatammal v, Andyappa Chetli 

mani Dasi v. Kashinath Das (1868), (1882), 6 Mad. .130; Dev kora (Bat) 

2 B. L. A. 0. 15, at p. 35 ; S. Cl v. Sanmukhram (1888), 13 Bom. 101. 
Xasheemth Das v. Khetlurmonee 7 Dalmkhram Mahmukhram 
Dossee (1868), 9 W. R. Cl R. 413, at Lallubhai Motichand (1883), 7 Bom* 
p. 422 ; Ramahai v. Trimhak Ganash 282 ; Venkatammal v. Andyappa 
Deem (18 72), 9 Bom* H. C, 283; ChetU (1882), 6 Mad. 130 ; Qauri v. 
Yisalaichi Animal v. Anncmtmy Sastnj Chandra mani (1876), 1 AIL 262; 
(1870), 5 Mad. H. Cl 150 ; Savitribai Talemand Singh v. Ruhnim (1880), 
v. Luxvmibai (1878), 2 Bom. 573 ; 3 AIL 353* See Parvati v. Rimming 

Apaji Chiniaman ■ Devdhar v. Ganga- (1882), 6 Bom. 507. 

bai (1878), 2 Bom. 632 ; Kalu v. 8 Jay anti Subhiah , v* , Ahmeh 
RasUhai (1882), 7 Bom. 127 ; Kanhi Mangamma (1902), 27 Mad. 45 ■ ; 

{Bai) v» Jcdav(Bai) (1883), 8 Bom. Manilal v. Tara (Bai) (1892), 17 

15 ; Daya (Bai) v. Natha Govindlal Bom. 398. Sec Mohm Geer % 1 Toia 

(1885), 9 Bom. 279. See, however, (Mussumat) (1872), 4 K W. P, 15 3; 
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necessities of the family, 1 or perhaps when another suitable residence is 
found for her. 2 

“ The right of residence of Hindu females is ordinarily referable to the 
family house, and a purchaser may be presumed to have notice of that 
fact.” 5 

This right of the widow is personal to her, and cannot be attached in 
execution of a decree. 4 

An adult widow 5 is not bound to reside with the relatives of 
her husband, and she does not forfeit her right to property or 
maintenance merely on account of her residing with her own 
family, or leaving her husband’s residence from any other 
cause than for unchaste or improper purposes . 6 

Where the husband has expressly directed that his wife’s maintenance 
should be contingent on her residing in the family residence with his 
relatives, 5 she would only be entitled to maintenance if she resided in the 


Bkikam Das v. Pur a (1879), 2 All. 
141 ; Yamnabai v. Nanabhai (1910), 
12 Bom. L. R. 1075. 

1 Ramanadan v. Eangammal (1888), 
12 Mad. 280 ; Yamnabai v. Nanabhai 
(1910), 12 Bom. L. R. 1075 ; Kisandas 
v, Rangubai (1908), 9 Bom. L. R. 382. 

2 Man-gala Debi v. Dinanath Bose 
(1809), 4 B. L. R. O. C. 72; 12 W. 
R. 0. J. 35. 

3 Eamanadan v. Eangammal (1888), 
12 Mad. 260, at p. 270 ; Yamnabai v. 
Nanabhai (1910), 3 Bom. L. R< 1075, 
at p. 1079. 

4 Salakski v. Bakshmayee (1908), 
31 Mad. 500. 

8 As to a minor widow, see ante, 
p- 

6 Pirtkee i Singh (Eajah) v. .Raj 
Rawer (Ranee) (1873), I. A. Sup., 
vol. 203 ; 12 B. L. R. 238 ; 20 W. 
R. 0. R. 21 ; Narayanrao Ramchandm 
Pant v. Ramabai (1879), 6 I. A. 1.14, 
at p. 119-; 3 Bom. 415, at p. 421; 
Kasturbai v. Shivajiram Devkurna 
(1879), 3 Bom. 372 (differing from 
Rmujo Yinayak Dev . v. Yamundbai 
(1878), 3 Bom. 44) ; Surampalli 
Bangaramtm w SurampaUi Brambaze 
(1908), 31 Mad. 338; Cossinaut 
Bysack v. Hurrosondry Dossee (1819), 
Morley’s 4t Digest,” roL it p. 198 ; 
Horton, 85 ; JS. C. on appeal (1826), 
Sircar’s 44 Yyavastha Darpana,” 2nd 
ed., p. 97 ; Maenaghten’s cc Considera- 


tions of Hindu Law,” p. 93 ; Clarke, 
91 ; Montriou’s cases, 445 ; Mokhada 
Dossee v. Nundo Ball Haidar (1901), 
28 Calc. 278, at p. 287 ; 5 C. W. N. 
297, at p. 299 ; Siddessury Dassee v* 
Janardan Sarkar (1902), 29 Cale. 557 ; 
6 C. W. 1ST. 530 (a case of a widowed 
daughter-in-law) ; Koodee MoneeDebea 
v. Tarra Chand ChuckerbiUty (1865), 
2 W. R. C. R. 134 (ditto); Gokibai 
. v. Lakhmidas Kkimji (1890), 14 Bom. 
490 ; VisalatcM Ammal v. Annasamy 
Sastry (1870), 5 Mad. H. C. 150; 
Ahollya Bhai Debia v. Luckhee Monte 
Debia ( 1866), 6 W. R. C. R, 37; 
Chandrdbhagabhai v. Kashinath 'Viihal 
(1866), 2 Bom. H. C. 341, 2nd ed., 
323 ; Jadumani Da-si v. Kheyiramohan 
Shil (1854), Sircar's 46 Yyavastha Bar- 
pana,” 2nd ed., p. 384 ; Shurno Moyee 
Dassee v. Gopal Ball Doss (1863), 
Marshall, 497 ; JJmrit Koweree v. 
Kidernath Ghost (1868), 3 Agra. H. 
C. 182 ; Parvatibai v. Chaim (1911), 
13 Bom. L. R. 1023. In Maghumda 
(Sri) v. Brozo Kishoro (Sri) (1876), 3 
I. A. 154, at p. 191 ; 1 Mad. 69, at 
p. 81, the Judicial Committee said 
that it is in the husband’s family that 
In strict contemplation of law the 
widow ought to reside. 

7 Mulji Bhaishankar v. Bai Ujam 
(1888), 13 Bom. 218 ; Girianna 

Murhundi Naik v. Honama (1890), 
15 Bom, 236, See Shurno Moyee 
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house in which her husband required her to be maintained, or if she from 
just cause abstained from residing in that house. 1 

Where the family property is so small that the family cannot bear 
the strain of supporting the widow in a separate lodging, though it might 
be able to provide her with food in the family house, a Court might well 
in the exercise of its discretion refuse separate maintenance, 2 or, at any 
rate, in fixing the maintenance might decline to allow any amount on 
account of the expenses of a residence. 3 

By remarriage a widow loses her right to maintenance out 
of her husband’s estate . 4 

right. A widow by unchastity forfeits her right of maintenance , 5 
even if such maintenance has been secured by agreement 6 
or decree ; 7 but where the maintenance has been given by a 
will it is not forfeited unless there he an express provision in 
the will . 8 

Where the agreement for maintenance is made by way of compromise 
of a claim for something more than maintenance, unc hastily would not, 
in the absence of express provision, destroy the right to maintenance, 9 


Daam v. Gopal Ball Doss (1863), (1870), 5 Mad. H, 0. 150, at p. 100 ; 

Marshall, 497 ; Pirfhee Singh (Rajah) Moniram Koliia v. Kerry KoliUmj 
v. Raj Kower (Ranee) (1873), I. A. (1880), 7 I. A, 115, at p. 151 ; 5 Calc i 
Sup. Vol. 203, at p. 210 ; 12 B. L. B. 776, at p. 786; 6 C. L. R. 322, at 
238, at p. 247; 20 W. R. C. B. 21, p. 330; Kery Koliiany v. Monemm 
at p. 24; Narayanrao Ramchmidm Kolita (1873), 13 B. L, B. 1, at 
Pant v. Mamabai (1879), 6 I. A. 114, pp. 72, 73; 19 W. B. C. R. 367, at 
at p. 119 ; 3 Bom. 41 5, at p. 421 ; p. 405; Muttammal v. Kamakshy 
Gokibai v. LakhiiildasKhimji (1890), Animal (1865), 2 Mad. H, C. 337; 
34 Bom. 490, at pp. 496, 497 ; Sircar’s Smthayee v. Th a n a kapudayen (1868), 
“ Vyavastha Barpana,” 2nd ed, 4 Mad. H. C. 183, at 185 ; Bmmmt 
p. 370. Koomaree ( Maharanee ) v. Kunmml 

1 As to “ just cause,” see Promotha- Koomaree (Maharanee) (1843), 7 Ben. 

nath Roy v, Nagendrabala Chaudhrani Sel. R. 144, new edition, 168 ; '' Mac- 
(1908), 12 CV W. 1ST. 808. nagh ten’s “Hindu Law,” vol ii. 

2 Kaslurhai v. Shiva jir am Devkurna chap. ii. case 5, pp. 112, 113; 

(1879), 3 Bom. 372, at p. 376 ; Strange’s “ Hindu Law,” vol. i. p. 1 72, 
Godavaribai v. Sagunabai (1896), 22 vol. ii. p. 310 ; “ Mitakshara,” chap. ii. 
Bom. 52. s.l, para. 7; “ Bayabhaga,” chap. xL 

3 See Ramchdndra Vishnu Bapat & 1, para. 48. 

v. Sagunabai (1879), 4 Bom. 261. 6 Na/jamma v. Virahhadm (1891), 

4 Hindu Widows’ Remarriage Act 17 Mad. 392 ; Sathyabhama v. Kesnva* 

(XV. of 1856), s. 2, post, pp. 369, 370. cfamja (1915), 39 Mad. 658. 

5 Nagamma v. Virahhadra (1894), 7 Vishnu Shambhog v. Manjmnrm 

17 Mad. 392 ; Valu v. Ganga (1882), (3884), 9 Bom. 108 ; Danila Kmtri 

7 Bom. 84 ; Vishnu Shambhog v. v. Mtglm Tiwari (1893), 15 AIL 382 ; 
Munjamma (1884), 9 Bom. 108; see post, p, 91. 

Roma Nath v. Rajonmoni Dasi B Pa rami v. Mahadeiri (1909), 34 

(1890), 17 Calc. 674; Danila Kmtri Bom. 278; 13. Bom. L. R. 196. 

v. Meghu Tiwari (1893), .15 AIL 382 ; 9 Bhup Singh v. Luehman K unwar. 

Visalaklvi Arnrml v. Anmmniy Sastry (1904), 26 AIL 321. 
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m 


It is unsettled whether an unchaste wife or widow, on returning to a " starving 
moral life, is entitled to what is called 64 starving maintenance,” that is mam Jen- 
to say, just sufficient food to keep her alive. It is submitted that she is 
so entitled. In Honamma v. Timannabhat 1 the Bombay High Court 
alio wed the right, but it was disallowed by the same Court in Vain v. Ganga . 2 
In a recent Bombay case, the following was said, “The general rule to be 
gathered from ‘the texts’ is that a Hindu wife cannot be absolutely 
abandoned by her husband. If she is living an unchaste life, he is bound 
to keep her in the house under restraint, and provide her with food and 
raiment just sufficient to support life ; she is not entitled to any other 
right. If, however, she repents, returns to purity and performs expiatory 
rites, she becomes entitled to all conjugal and social rights, unless her 
adultery was with a man of lower caste, in which case, after expiation, she 
can claim no more than bare maintenance and residence.” 3 The Madras 
High Court 4 has held that there is such right. In an earlier case 5 the 
same Court considered the question unsettled. In Eomanath v, Rajoni - 
moni Last 6 the Bengal High Court was inclined to allow the right. Earlier 
authority is in favour of the right. 7 It is submitted that the better view 
is that the right should be allowed. 

She is not entitled even to “starving maintenance,” so long as she 
persists in a vicious life, 8 but it has been held that where “ starving 
maintenance” has been allotted to her by decree, subsequent unchastity 
does not destroy the right. 9 

Mere loss of caste does not involve a loss of a right of maintenance, 10 

Where there is property liable for the maintenance of a Burden of 
widow, it lies upon the parties resisting the claim to separate proof * 
maintenance to show that the circumstances are such as to 
disentitle the widow thereto. 11 . 


For example, they may show that she resides separately from her 
husband’s family for immoral purposes, 12 or that the family property is 


1 (1877), 1 Bom. 559. 

2 (1882), 7 Bom. 84. 

3 Pammi v. Mahadevi (1909), 34 
Bom. 273, at p. 283 ; 12 Bom. L. E. 
190, at p. 200* 

4 Sathjabhama v. Resavackarya 

(1915), 39 Mad 658 ; contrd Nagamma 
v. Virabhadra (1894), 17 Mad. 392. 

6 VisalatcM Ammal v. Annasamy 
Bmtry (1870), 5 Mad. H. C. 150. 

6 (1890), 17 Calc. 674, at p. 679. 

7 Steele, para. xxv. (new edition), 
p. 36 ; Strange’s “ Hindu Law,” vol. i. 

pp. 172, 1 75, vol. ii p. 39; “ Vya- 

valiara Mayukha,” chap. iv. s, 8, 
para. 9 ; “ Mitakshara,” chap. ii. s. 1, 

paras. 37, 38 : Cole brooked “ Digest,”; 

vol. ii. pp. 423-425. See Norton's 

“ Leading Cases/- vol, 1, p. 37, 


8 Randasami Pillai v. Murugammal 
(1895), 19 Mad. 6 ; Eomanath v. 
Majotmnoni Dasi (1890), 17 Calc. 674, ; 
at p. 679; Daulta Kuari v. Meghu 
Tiwari (1893), 15 All. 382 ; DebiSaran 
Blmhnl v. Doulata Shuklain (1916), 39 
All. 234 ; Mutiammal v. Kamahshy 
Ammal (1865), 2 Mad. H. C. 337 ; see, 
however, Pammi v. Mahadevi (1909), 
34 Bom. 278 ; 12 Bom. L. R. 190. 

9 Honamma v. Timannabhat (1877), 
1 Bom. 559. 

Act XXL of 1850. See Queen v, 
Marimuitu (1881), 4 Mad. 243. 

1 1 See Baboo Sidich (Haji) v.Ayesha* 
bm (1903), 30 I. A. 127 ; 27 Bom. 
485 ; 7 §! W. N. 665 ; 5 Bom. L. R. 475* 

12 Kasturbai v. Shivajiram Devkurna 
(1879), 3 Bom. 372, at p. 38L 
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so small as not reasonably to admit of an allotment to her of a separate 
maintenance, or that she has other means of maintenance. 1 


Transfer of 
right. 

Attachment. 


A wife or widow cannot transfer her rights to maintenance . 2 

It has been said that maintenance which has been fixed by agreement 
or decree may be transferable* 3 but it is submitted that the terms of s, 6 (d) 
of the Transfer of Property Act (IV. of 1882) prevent such transfer. 

There is, it is submitted, no reason why arrears of maintenance should 
not be transferable. 4 

A right to future maintenance, 5 or an interest in the income of immov- 
able property assigned hy way of maintenance, 6 cannot be attached in 
execution of a decree, but there is nothing to prevent the attachment of 
arrears of maintenance. 7 


Wi.:lg 


toss of Unless their rights are secured hy an arrangement or by 

by transfer of decree , 8 it is submitted that a Hindu can by a transfer for 
property. consideration dispose of his property so as to deprive his wife 
or such other person whom he is legally bound to maintain 9 
of any right of maintenance against the property so disposed 
of , 10 except where such transfer is made with the intention of 
defeating the right, and the transferee has notice of such 
intention . 11 

As to an alienation pending suit, see post, p. 93. 

Gift or will. Provided he leaves sufficient property for the maintenance 
of his widow and those whom by law he is legally bound to 


\ > > '' , ■ • • ; 


1 Bee Ookibai v. Lakhmidus Khimji 
( 1 890), 14 Bom. 490, at p. 496. 

~ Bee Narbadahai v. Mahadeo Nara* 
yan (1880), 5 Bom. 99, at pp. 103, 104. 

3 Anna pur ni N acinar {Rani) v. 
Bivaminatha Chettiar (1910), 34 Mad. 
7, at p. 9. 

4 See Endoori V enkaiaramaniah v. 

V enkatachainulu (11109), 33 Mad. 80. 

6 Civil Procedure Code (V. of 
1908), s. 60. 

6 Gulab Knar v. Bansidhar (1893), 
15 All. 371. 

1 dbid. See A> P. Rajerav Chandra- 
mo v. Nanarav Krishna, Jahagirdar 
(1887), II Bom. 528; Asad AU Mol- 
hh v, Haidar AM (1910), 38 Oak. 13. 

8 Kuloda Prasad Ohaiterjee v, Jen 

geshar Koer (1899), 27 Calc. 194. See 

post, p. 91. 
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9 As where the right is to be main* 
tained from coparcenary property, 
Jayanti Subbiah v. Alamelu Man- 
gamma (1902), 27 Mad. 45, at p. 49. 

10 See Sorolah Bosses v. Bhoolnm 
Mohin Neoghj (1888), 15 Cafe; 292, 
at p. 306 ; Lahskman Ramckmdm v„ 
Sarasmtibai (1875), 12 Bom. H, 0, 
69 ; Ram K unwar v. Ram Dai (1900), 
22 AIL 326; Yenkatammal v. An- - 
dyappa (Jhdti (1882), 6 Mad, 130; 
Bhagirathi v. A nantha China (1893),: 
17 Mad. 268. 

11 Imam v. Balamma (1889), 12 
Mad. 334 ; Bcharilalji v. Rajhm (Bm) 
(1898), 23 ' Bom. 342 ; Lahhmdn ' 
Ramchamlm Josld v. Baiyahhctmubai 1 
(1877), 2 Bom. 494, at p; 510; '€f> 
Transfer of Property Act (IV* of 1882), 
s. 39, post, pp. 90, 91. 
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support, but not otherwise,! a Hindu can dispose of his property 
by gift or will, so as to free it from claims to maintenance . 2 

He cannot by will exclude her right of maintenance, 3 and he cannot 

ofherriS 1 ^ Wh 1 e ° f f Pr ° Perty by Wil1 4 or gift S de P rive his wdow 

ox her light to be maintained out of such property, 

A concubine, who has been kept by a Hindu up to the time Maintenance 
Ot ms death, is entitled to maintenance « from the property of conoubines ' 
(whether ancestral or self-acquired) of her deceased paramour, 
whether she have children or not,? but loses the right by 
incontinence . 8 

. A woman with whom a Hindu has only had casual Intercourse, 3 or one 
right Wh ° m Xe CamecI ° n an acluIt ^ous intrigue, 10 acquires no such 

nmutt totl C t°cT bkC ^ ° f lMe ™ oe her para- 


The right to maintenance 

1 Jcmna v. Machal Baku (1879), 

2 All, 315; Narbaddbai v, Mdhadeo 
Narayan (1880), 5 Bom. 99, at pp. 
106, 108. 

2 Debendra Ooomar Boy Chowdhry 
v. Brojendra Coomcxt Boy Chowdhry 
(1890), 17 Calc. 886 ; Bhoobunmoyee 
Debict Choivdhrciin v. Ramkishore 
Acharj Chowdhry, Ben. S. T>. A., 
1860, p. 485, at p. 489 ; Sorolah 
Bosses v. Bhoohun Mohun Neoghy 
(1888), 15 Calc. 292, at p. 306. See 
Razabai v. Sadu (1871), 8 Bom. 
H. C. A. C, J. 98 ; Lakshmi v. 
Subrctmanya (1889), 12 Mad. 490, at 
P* 494 » answers of law officers in 
Mulraz Lachmia v. Ckalekany Ven- 
cata Rama Jaganadha Row (1838), 

2 M. I. A. 54, at p. 57. The widow’s 
claim to maintenance cannot be de- 
feated merely by implication* Joytara 
v. Ramhari Sirdar (1884), 10 Calc. 638; 
CoMidmony Dossee v. Rammanath 
Bysack (1843), 1 Fulton, 189, at p. 193. 
See Act XXL of 1870, s. 3. 

3 Sec Promotha Nath Roy v. Nagm - 
drabala Ghmidkrani (1908), 12 0. W X 
808. 

4 1 Narbaddbai ’ v, M cdiadeo Narayan 
(1880), 5 Bom. 99 ; Jamna v. Mac-hul 
Baku (1879), 2 All. 315 ; Sorolah 
Dossee v. Bhoohun Mohun Neoghy 
(1888), 15 Calc. 292, at p. 306 ; 


cannot be enforced where the independent 

means cf . 

~ ~~ ~ ~ — support. 

Krishnarao y. Bhagwanirao (1900), 

2 Bom. L. R. 1082 ; Becha v. Mothina 
(1900), 23 All. 86. 

See Act IV. of 1882 (Transfer of 
Property), s. 39, post, pp. 90, 91. 

6 Ningareddi v. Lakshmawa (1901), 

26 Bom. 163; 3 Bom. L. R. 647 ; 

Ramanamsu v. Buchamma (1899), 23 
Mad. 282, at p. 291. 

7 Y ashvantrav v. Kashibai (1887), 

12 Bom. 26 ; Khemkor v. XJmia - 
shankar Ranchhor (1873), 10 Bom. 

H. O. 381 ; Vrandavandas Ramdas v. 

Yamunabai (1875), 12 Bora. H. C. 

229 ; Macnaghten’s “ Hindu Law ” 
vol. ii. chap. ii. case 12 ; Strange’s 
“ Hindu Law, ” vol. i. p. 174 ; “ Mitak- 
ahara,” chap. ii. g. 1, paras. 7, 27, 28 * 

“ Vyavahara Mayukha,” chap. iv. s. S' 
para. 5. 

3 Y aslivdnirav y. Kashibai (1887), 

12 Bom. 26. See “ I)ayabhaga, ,, 
chap. xi. s. I, para. 48. 

9 Siklci v. Vencatasamy Goimden 
(1875), 8 Mad. H. C. 144. 

10 Siklci y. Vencatasamy Gounden 
(1875), 8 Mad. H. 0, 144. In Khemkor 
v. U miashankar Ranchhor (1873), 10 
Bom. H. C. 381, above, note 7, the 
connection was apparently an adul- 
terous one. 

11 Bamamrasur. Buchamma (1899), 

23 Mad. 282. * ■ 
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wife, or widow, or other person claiming it has full inde- 
pendent means of support 1 2 from property in possession capable 
of providing maintenance, ^ whether derived from her husband s 
property or from some other source. Where there is indepen- 
dent means of support, it must always be taken into account : 
in fixing the amount of maintenance . 3 

Jewels and other property which are unproductive of income need not 
be taken into account. 4 

A previous provision of maintenance must be taken into account, 5 
even though it may have been expended. 6 

It has been held that a widow cannot enforce her right against pro- 
perty in which her husband was a coparcener, if the husband’s separate 
property be sufficient for her maintenance.' 7 No reasons were given for 
this proposition. 

The amount which a wife is entitled to receive for her 
maintenance would ordinarily depend upon the position in 
life of the husband, the extent of his property, and the claims 
upon him being taken into consideration. 

The views of the husband on the subject of the amount, whether 
expressed in his will or elsewhere, may be taken into consideration, but are 
not conclusive, 8 

Yajnavalkya 9 fixed one-third of the husband’s property as the proper 
amount, and this view has been acted upon in Bombay, 10 but the Courts 
will not now consider themselves bound by any such fixed rule. 11 


1 Siddessury Dossee v. Janardan 10 Calc. 638. 

Sarhar (1902), 29 Calc. 557, at p. 576 ; 5 See Juttendromohun Tagore v. 

6 C. W. N. 530, at p. 547 ; Chandra - Ganendromohan Tagore (1872), I, 
bhagabai v. Kashinath Vithal (1866), A. Sup. Vol. 47, at p. 82 ; 9 B. L. B. 

2 Bom. H. C*, 2nd cd„ 323 ; Mib 377, at p. 413; 18 W. K. CV R. 359, 
Dayee v. Doorga Per shad (1872), 4 at p. 373. 

N. W. F. 63 ; Saviiribai v. Luximibai 6 See Savitribai v. Luximibai (1878), 
(1878), 2 Bom. 573, at p. 584; 2 Bora. 573. 

Strange’s “ Hindu Law,” vol, i. p. 171, 7 See 8Mb Dayee v. Doorga Per * 

vol. ii. p. 305. See DaUatraya v. shad (1872), 4 N. W. P. 63, at p. 72. 
Jtukhmabai (1908), 33 Bom. 50 ; 10 8 See Prom othit Nath Hoy v. Nagen «* 

Bom. L. R. 770. drabala Chaudkrani (1.908), 12 C. W. 

2 Not a mere right of action, see N. 808. 

Gokibai v. Lakhmidas Kkimji { 1890), 8 Colebrooke’s tK Digest,” vol. ii. 

14 Bom. 490. p. 420 ; “ Vyavahara Mayukha,” 

3 See Mahesh Partab Singh v. chap. xx. para. 1 ; see also Strange’s 

Dirgpal Singh (1899), 21 All. 232. As “ Hindu Law,” voL ii. pp. 45, 48, 51. 
to the case of maintenance provided 10 Mamabai v. Trimbuk Gatmh Demi 

for in a will, see Narayani Dasi v. (1872), 9 Bom. H. C. 283. 

Administrator -General of Bengal (1894), 11 See .Maenagh ten’s “Hindu Law,” 

21 Calc. 683. vol. ii. case 3 ; Banerjee’s “ Law of 

4 8Mb Dayee v. Doorga Pershad Marriage,” 3rd ed., p. 152. See 

(1872), 4 N. W. F. 63 ; Strange’s eases as to amount of maintenance 

Hindu Law,” vol. ii p. 305. Sec of widow, post, p. 87, notes 4. 5. 

Joytara v; Mamhari Sirdar (1884), ’ , 
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The conduct of the claimant to maintenance, 1 and, it is said, 2 the Conduct, 
conduct of the husband, may be taken into consideration* 

111 fixing the amount of maintenance for a widow, pro- Amount oi 
vision must be made for her reasonable wants, namely, for widow - 1 
the performance of charities and the discharge of religious 
obligations, such as religious ceremonies which by custom it is 
proper for her to perform , 3 in addition to reasonable provision 
for her food, raiment, and residence, having regard to the 
amount of the estate which is liable for her maintenance, her 
position in life, and the circumstances of the family . 4 

The following has been held 5 * to be the principle upon which main- Principle of 
tenance is to be allotted to a widow : — • 

“Where a widow has asked for separate maintenance, you look first 
at the mode of life of the family during her husband’s lifetime and you 
try to find out what amount will be sufficient to allow the widow to live 
as far as may be consistently with the position of a widow in something 
like the same degree of comfort and with the same reasonable luxury of 
life as she had in her husband’s lifetime. Then you see what the husband’s 
estate is, and you also see how far that estate is sufficient to supply her with 
maintenance on this scale, without doing injustice to the other members 
of the family who also have their rights as heirs, or their rights to main- 
tenance out of the estate.” > 

The principles applicable to the fixing of the amount of maintenance 
of a widow apply mitatis mutandis to the cases. of other claimants to 
maintenance. 0 

The life of austerity in which, according to the Shasters, a Hindu 
widow is required to live, is not taken into consideration ; 7 but, on the 


allotment of 
maintenance. 


1 Bee JultendromoJmn Tagore v. 
Ganendromohun Tagore (1872), I. A. 
Sup. Vol. 47, at p. 82 ; 9 B. L. R. 377, at 
p. 413; 18 W. B. C. R, 359, at p. 373. 

2 Bauer jee’s “ Law of Marriage,” 
3rd ed., p. 152. 

3 See Sundarji Damji v. Dahibai 
(1904), 29 Bom. 316 ; 6 Bom. L. R. 
1052. 

4 Nittolcissoree Dossee v. Jogendro 

Nawlh Mullich (1878), 5 I. A . 55, at 

pp. 58, 57 ; Banga Chandra Dhur 
Biswas v. Jagat Kishore Acharjya 
Chowdhun (1916), 43 I. A. 249; 44 

; Calc. 188; 21 C. W. 1ST. 225; 18 Bom. 
L, R. 388; Devi Persad v. Gunwanti 
Koer (1895), 22 Calc. 410, at p. 418; 
Baisni v. Blip Singh (1890), 12 All. 
558; Hurry Mohun Boy v. Nyaniam 
[Sreemutty) (1876), 25 W. R. C. R. 
47 4; Dalel Kunwar v. Ambika Par tap 
Singh (1903), 25 All. 286,. at pp. 269, 


270 ; Karoonamoyee Dabee (Sm.) v. 
Administrator-General of Bengal 
(1890), 9 C. W. N. 651. See Narhar 
Singh v. Dirgnath Knar (1879), 2 
All. 407, where it was held that the 
fact that the widow had had a son 
made no difference in the amount to 
which she was entitled ; Comulmoney 
Dossee v, Bammanath By sack (1843), 
1 Pulton, 189 ; Oojul Munnee Dosee 
v. Jygopal Chowdhree, Ben. S. D. 
A. 1848, p. 491 ; Bheeloo (Mussum- 
maut) v. Phool Chund (1824), 3 Ben. 
Bel. R. 223, new edition, 298. 

6 Karoonamoyee Dabee {Sm.) v. Ad- 
ministrator- General of Bengal (1889), 
9 0. W. N. 651, at pp. 652, 653. 

6 Bee Mahesh Pariah Singh v. 
Dirgpal Singh (1899), 21 AIL 232. 

7 Hurry Mohun Boy v. Nyantara 
[Sreemutty) (1876), 25 W. R. C. R. 
474, , at p. 47 8 ; Baisni v." Bmp Singh 
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other hand, a widow is not necessarily entitled to be maintained in such 
a way that she can live in the same style as she lived in when her husband 
was alive. 1 

Any saving that she may make by living with her own family is not to 
be taken into account. 3 

There is no general rule as to the amount of maintenance to be allotted 
to the person entitled thereto. The amount of the property available, 
the claims of the different persons entitled to maintenance thereout, and 
the reasonable wants of the claimant for the support of himself and his 
family in accordance with the position of the family must all be taken 
into consideration. 3 

“The amount of the property . . . is an element in determining the 
sufficiency of a maintenance, but it cannot be regarded as the criterion. 
Other circumstances, and even the position and conduct of the claimant 
. . . may reduce the maintenance.” 4 

The necessities of the claimant are also not the sole criterion, 5 

A widow r is not entitled to maintenance in excess of the 
annual proceeds of the share to -which her husband would have 
been entitled on partition if he were living . 6 

If the produce of such share be insufficient for her support, if might 
he necessary to sell the share, and support her out of the proceeds. 

Her funeral expenses are also payable out of the estate 
chargeable with her maintenance . 7 

The maintenance of a wife or widow 7 is postponed to the 
payment of the debts of the husband, or of the family, as the 
case may be. 

It is not settled whether debts take precedence of maintenance which 
is charged upon property by a decree or agreement. In two Allahabad 
cases, 8 in which the question did not arise, the Court held that debts had 
such precedence. It is submitted that maintenance charged by a decree 


(1890), 12 All. 558, at p. b^$;Shib 0 Mahadrav Keshan Tilah v. (Jan* 
Payee v. Doorga Pershad (1872), 4 gabai (1878), 2 Bom. 639 ; Adkihai v. 
N. W. P. 63, at p. 72. Cursandas Kathu (1888), 11 Bom. 

1 Kalleepersaud Singh v. Kupoor 199, at p. 209 ; Jay anti Subbiah v. 
Koowaree (1865), 4 W. R, C. B, 65. Aiamelu Ma.nga.mma (1002), 27 Mad. 

2 Hurry Mokun Boy v. Nyantara 45, at p. 49; Shift Dayee y, 'Doorga 

(SreemuUy) { 1878), 25 W. R. C. E, Pershad (1872), 4 N. W.*P. 63, at p. 72. ; 
474, at p. 476. 7 Baianclmnd v. Javkerchand 

3 See Mahesh Pariah Singh v. (1897), 22 Bom. 818; Sadashiv 

Dirgpal Singh (1899), 21 AIL 282. Bhashar JosH \\ Dhahuhai (1880), 

4 Juttc.ndrom.olnm Tagore v, Ganen- 5 Bom. 450 ; VaMyamfka A iyar % 

dromohun Tagore (1872), I. A. Sup. Aiycmmi A iyar (1908), 32 Mad, 191 ; 
Vol, 47, at p. 82 ; 9 B. L. B. 877, at Mamihari 8 high v» Pcrmammd Singh 
P* 413 ; 18 W. B. C. R, 359, at p. 373. (1913), 19 U W. N. 1183. 

5 Blmgwmi Glmnder Bose v. Bindoo 8 Sham Lul % Banna (1882), 4 All, 

Bashhv Da s - ( 1880), 8 W. R. 0. K. 298, at p. 300 ; Gur Dayal - K - n a 
280, (1883), 5 All. 387, 
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is on the same footing as a. mortgage, and takes, precedence of subsequent 
charges, and of all simple contract debts 1 created by or entered into by 
the person against whom the decree is made, or his representatives. 
Maintenance charged by an agreement would also, it is submitted, when 
there is no fraud upon creditors, take precedence of the debts of the person 
entering into the agreement, or his representative, provided the agreement 
complies with the provisions of the Transfer of Property Act . 2 Maintenance 
charged by a will would not take precedence of the debts of the testator. 

The maintenance of a wife or widow is in one sense a charge Maintenance 
upon the property of the husband, whether ancestral or self- 7 a ° harg0 * 
acquired, 3 as it is payable thereout, but it is not a charge in I 
the fullest sense of the term, because it does not necessarily ;; 
bind any part of the property in the hands of a purchaser. 4 It I 
becomes a complete charge if it be fixed and charged upon such f: 
property, or a portion thereof, by a decree or by agreement,* I 
or % 'a; will.® 

This applies to the claims of other persons entitled to maintenance . 7 

It has been held that where a widow obtains a decree which creates Effect of 
a charge for maintenance, and takes no steps in execution, a subsequent deere0 ‘ 
purchaser is not bound by the decree.® It is submitted that the charge 


1 Kuloda Prosad Chatter fee v. gamma (1902), 27 Mad. 45, at p. 49; 
Jageshar Koer (1899), 27 Cal. 194; Venhatammal v. Andyappa Chetti 
La-kshman Bamchandra Joshi v. (1882), 6 Mad. 130. 

Saiyahhamahai (1877), 2 Bom. 494, at 5 Malialahslimamma Gam ( Sri 
p. 524. Sec cases post , note 5. Manly am) v. Venlcataratnamma Gam 

2 Act IV. of 1882, s. 59. See (Sri Maniyam) (1882), 6 Mad. 83, at 

definition of “mortgage,” s. 58. p. 86; BhagiratU v. Ananta Ckaria 

3 Hemangini Dasi ( Srimaii ) v. (1893), 17 Mad. 268; Yamnabai y. 

Kedamath Kudu Chowdhry (1889), Nanabhai (1910), 12 Bom. L. R. 1075; 
10 I. A. 115; 16 Cal. 758 ; Narba - Lakshmun Bamchandra v. Sarasvaiibai 
dabai v. Mahadeo Namyan (1880), (1875), 12 Bom. H. C. 69, at p. 75, 

5 Bom. 99 ; Bamanadan v. Bangam - explaining Heera Ball v. Kousillak 
mat (1888), 12 Mad. 260, at p. 271 ; (Mussumat) (1867), 2 Agra, 42 ; 
Lakshman Bamchandra Joshi v. Saty- Juggermth Sawunt v. Odhiranee Kami 
abkamabai (1877), 2 Bom. 494. In Koomaree (1873), 20 W. R. C. R. 126, 
KalpagathacH r. Ganapathi Filial 6 See Beharilalji Bhagwatprasadji 
(1881), 3 Mad. 184, at p. 191, the (Shri) v. Bajbai (Bai) (1898), 23 
right was described as “ a mere equity Bom. 342. Where the will directs 
to a provision.” maintenance but creates no charge, 

4 Bharipur State v. Copal I)ei it would apparently be otherwise, see 
(1901), 24 AO. 160, at p. 163 ; Sorolah Narayanrao Bamchandra Pant v. Ba 
Ikmcc v, Bhoobun Mohwn Keoghy mahai (1879), G L A. 114, at p. 118; 

( 1 888), 15 Calc. 292, at p. 307; 3 Bom. 415, at p„ 420. 

Sham Lai v. Banna (1882), 4 All. 296 ; 7 Beer Chcndcr Manihkya v. Kobo- 

Bam Kunwar v. Bam Dai (1900), 22 deep Ch'tmdcr Deb Burmono (Bay 
All 326; Digambari Debi v. Dhan Coomar) (1883), 9 Calc. 535, at p. 555 ; 
Kumari Bibi (1906), 10 0. W, N. 12 Cl L. B. 465, at pp. 471, 472. 

1074. See Bamanadan v. Bangam- s Bhoje Mahadcv Parab v. Gangahai 
mat (1888 ) j 12 Mad. 260, at | 272 ; (1913), 37 Bom, 621 ; 15 Bom, L, M 

Jaya-nti Suhbiali \\ Alameh. Man- 809, 
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by decree has the same effect as a mortgage and binds subsequent 
purchasers. 

Decree against Where a charge for maintenance has been imposed upon family pro- 
perty by a decree in a suit against the representative of the family, as 
such, a member of the family who was not a party to a suit cannot dispute 
the decree. 1 It is otherwise in the ease of a decree against the father, 2 
or other member of the family personally, A mere personal decree for 
maintenance does not create a charge.* 

By virtue of her right to maintenance a widow- is entitled to contest 
the factum of her husband’s will, 4 or to discuss its construction so far as 
it affects her maintenance. 5 She does not thereby acquire a right to 
dispute the will of her son. 6 

The question as to whether a bond fide purchaser for valuable 
ciamTto main- consideration is bound to satisfy a right of maintenance out 
thereout. of the property purchased by him has been the subject of 
considerable discussion in the Courts. 

Although the 39th section of the Transfer of Property Act 7 is not 
to be deemed as affecting any rule of Hindu law, 8 its provisions are, it is 
submitted, in the main coincident with the law as laid down in the 
decisions.* 

That section is as follows : — 

“Where a third person has a right to receive maintenance, or a pro- 
vision for advancement or marriage, from the profits of immovable pro- 
perty, 10 and such property is transferred with the intention of defeating 
such right, the right may be enforced against the transferee, if he. has 
notice of such intention or if the transfer is gratuitous ; but not against 
a transferee for consideration and without notice of the right, nor against 
such property in his hands.” 

Illustration . 

A, a Hindu, transfers Sultanpur to his sister-in-law B, in lieu of her 
claim against him for maintenance in virtue of his having become entitled 
to her deceased husband’s property, and agrees with her that, if she is 
dispossessed of Sultanpur, A will transfer to her an equal area out of such 


1 Minakslii Add v. Chinnappa Chowrlhraln (1885), H Cat”. 192, 

XJdayan {190 1), 24 Mad. 089; Sub- # Promotha Nath Boy v. Nayrndra- 
harm a Bhatta v, Suhbanna (1907), 30 bala Chaudhrani (1908), 12 C. YV. X. 

Mad. 324. 808. 

2 Muttia v. Virammal (1887), 10 6 Garahhd Dandy. Praia p Chandra 

Mad. 283. SJMka(imi}% 4 Cl W. N. (Mi 

3 Mull ia v. Virammal (1887), 10 7 IV. of 1882. 

Mad. 283 Kmpakimlml Ammal v. I 8 : Act :IW of 1832, vlO-'.:;-’ : ' ; V lyy 

GmiapalM Sabhayyim (I8S2), 5 Mad, 9 See Lakshnum Bmndumdra Jadd 
234; BhagkglM v. Anantha Charm v. Satyabhamahai (1877), 2 Burn, 494 ; 

(1893), 17 Mad, 208 ; Mmafcdd Add Yamnabrd \\ Nanabhai (hUO), 12 
v. Chinnappa Udayan (1901). 21 Mad. .Bom. L. B. 1075. 

AddrirgMe: Nmramd 10 This' includes, coparcenary:'. 'proi; v V. t : ) j 

ylM PatMalmdm ; (perty ;s' : : -'i : 'l. {i'i'd\Ayp : d 

(1870). 1 (Jalc. 305. Mawpnnma (3 002), 27 Mad. 45, at 

4 Brin da Obmrdhrdv v. Badldca p. 49, 
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of several other specified villages in his possession as she may elect. A 
sells the specified villages to C, who buys in good faith, without notice of 
the agreement. B is dispossessed of Sultanpur. She has no claim on the 
villages transferred to C. 

The first portion of this section refers only to transfers made with the 
intention of defeating the right, but the latter portion, taken with the 
illustration, shows that it extends to other cases. 

The following propositions are, it is submitted, justified by 
the decisions : — • 

1# A purchaser would be hound by a decree charging the 
property with the maintenance, 1 except where the purchase 
had been made in execution of a decree, which bound the 
widow, or which enforced a claim, which under the Hindu law 
takes precedence of a claim to maintenance. 2 

“ When the maintenance has been expressly charged on the purchased 
property, it will be liable, although it be shown that there is property 
in the hands of the heirs sufficient to meet the claim.” 3 

2. A purchaser would be bound by an agreement for main- 
tenance which satisfies the conditions required for a mortgage 
under the Transfer of Property Act, 4 or which has been followed 
by possession. 

He would also, it is submitted, be bound by an agreement, which did 
not satisfy such conditions, but which was enforceable against a transferee 
with notice of such agreement -. 5 

3. When the maintenance is not charged on the property 
by a decree, or by an agreement equivalent to a mortgage, 
the purchaser is bound by the right to maintenance if the 
transfer be made with the intention of defeating the right, 
and he has notice of such intention. 0 

4. When the maintenance is not so charged, and there is 
no such intention, or if there be such intention, the purchaser 


1 See Kuloda Prosad GhaMerjee v. 3 Skamlal v. Banna (1882), 4 All. 

Jageshar Kocr (1899), 27 Calc. 194; 296, at p. 300. 

Lahshman Ramchandra Joshi v. Saiya- 4 IV. of 1882, ss, 58, 59; ante, 
bhamahai (1877), 2 Bom. 494, at p. 89, note 2. 
p. 524. 5 See post, p. 92. 

2 Hhamlal v. Banna (1882), 4 AIL 6 Act IV. of 1882, s. 39. See 

296, at p. 300. Such as a debt in- Lahshman Ramchandra Joshi v. Ba- 

curred before the creation of the iyabliamabai (1877), 2 Bom. 494, at 
charge by the person out of whose p. 524. This involves a fraudulent 
property the maintenance is payable, intention : Digambari Debi v. Uhan 

Our Rayal v. Kavmih (1883), 5 AIL Knmmi Bibi (1906), 10 C. W. K, 1074, 

367, 
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has no notice thereof, a bond fide 1 purchaser is not affected by 
the claim, whether he has notice of such claim or not . 3 

In earlier cases it was held that a bond fide purchaser without notice 
was not affected by the claim, but that a purchaser with notice of the 
claim 8 or, at any rate, with notice of the existence of a claim likely to 
be unjustly impaired by the proposed transaction, 4 or, as it has been 
put in another case, 5 a notice that the right cannot be satisfied without 
recourse to the property purchased, was subject to it. 

There is also authority that the widow" must exhaust her remedies 
against the heir, or, at any rate, prove that there is no property of the 
deceased in the hands of the heir before recovering against the purchaser, 6 
The inconvenience of this doctrine has been pointed out by the Bombay 
High Court. 7 

The Hindu law r places on the same footing all the so-called charges 
on the inheritance, 8 as debts, 9 expenses of initiation of sons, 10 and marriage 

1 I.e. the property must be bought would amount to notice. Thus pos* 
upon a rational and honest opinion session by the widow of the family 
that the sale was one which could dwelling-house or of other property 
be effected without any furtherance of may amount to notice. See Mama - 
-wrong; Lakshman Eamchandra Joshi nadan v. Mangammal (1888), 12 Mad. 
v. Saiyabhamabai (1877), 2 Bom. 494, 260, at p. 272; Imam v. Balamma 

at p. 524. (1889), 12 Mad. 334; Yamnakai v, 

z Mam Kunwar v. Mam Dai (1900), Nanabhai (1910), 12 Bom. L. R. 1075, 

22 AIL 326 ; Bharipur /State v. Gopal 1 Lakshman Mamchandra Joshi v* 
Dei (1901), 24 All. 160. See Shamlal Satyabfmnahai (1877), 2 Bom. 494, 
v. Banna (1882), 4 AIL 296; Soorja at p. 517. 

Koer v. Nath Buksh Singh (1884), II 5 Eamanadan v. Mangammal (1889), 
Calc. 102 ; Johurra Bibee v. Sreegopal 12 Mad. 260, at p. 269. 

Misser (1876), 1 Calc. 470; Natchia- Adhiranec N (train Coomary v. 
rammalv.Gopalakrishna{ 1879), 2 Mad. Shona Make Pat Mahadai (1876), 1 
126, and cases ante, p. 89, notes 4, 5. Calc. 365, at p. 377 ; Mam Chimin 
There are observations in Amrita Lai Tewaree v. Jasooda Koo nicer (1867), 
Mitter v. Munich Lai Mullick (1900), 2 Agra. 134; contra Goluck G hander 

27 Calc. 551, 4 C. W. N. 764, to the Bose {Baboo) v. Ohilla Daye (Emm) 
contrary effect, but that was a case (1876), 25 W. It. C. R. 100. 
of a transfer of an undivided share 7 Lakshman Eamchandra Joshi v, 
of the whole property. Saiyabhamabai (1877), 2 Bom. 494, 

3 See Bhagabati Dasi (Srimati) v. at pp. 515, 520. 

Kanailal Mitter (1872), 8 B. L. R. 8 Strange’s “Hindu Law,” vol L 
225; 17 W. It. C. R. 433, note. chap. viii. In Bhartpur State v. 
Adhiranee Narain Coomary v. Sho?ia Copal Dei (1901), 24 All. 160, at 
Make Pat Mahadai (1876), .1 Calc. p. 103, the Court said, 44 In fact, n 
305, and eases there cited; Eachawa widow’s right to receive maintenance >■ 
v, Shivayogapa (1893), 18 Bom. 679; is one of an indefinite character, 
Lakshman Eamchandra v. Sarasvali- which, unless made a charge upon 
bai (1875), 12 Bom. IT. C. 69 ; Goluck the property, by agreement or by 
Chunder' Bose (Baboo) v. Oh ilk Daye decree of the Court, is only enforce- 
{Ranee) (1876), 25 W. R. C. It, 100 ; able like any other liability in respect 
Haem Loll v. EoimUah ( Mussimmt) of w r hich no charge exists,” 

(1867), 2 Agra. 42. (In the last case 3 44 Mitakshara,” chap, Ik a 11, 
the Transfer was in terms subject to para. 24; ■% Vyav&hara Mayukha,” 

a specified sum for the maintenance chap, v. s. 4, paras. 12, 14, 10, 17, 19. 
of the widow.) Any fact which 10 “VyavaharaMayukha," chap, iv 
would put the purchaser upon inquiry s. 4,. paras. 88-40;. 4{ MItaksh&ra> T * 
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notiff. nf H - , COU c , Seai ' oe y be tliat a bona, fide purchaser, even with 
notice of the existence of a claim in respect of any one of these soiled 

harges should bear the burden of their payment. 2 In a case whjfthe 
money had been raised by purchase for the purpose of paying any o tec 

intended to t,T t “ ff?’ Cas<3> eXCept where the transaction was 
intended to the knowledge of the purchaser to be a fraud upon the charge 

to reqmre a purchaser from an absolute owner to inquirers to the pur- 
poses for which the money was being raised ? Moreover, the texts rive a 
charge on the inheritance to wives as to widows, but a wife cannot enforce 
her maintenance against a purchaser from her husband. 4 

so t w I, 13 a “ f“ pIe es . tate out of wh ich to provide for the widow, ? « 

' ie may get her claim fixed and secured, or if, knowing of the 

Sattrs S tr ot step to secure 1 

chaser of • 1 , or of afjettm g it, can be made against the pur- 
f not 1 P + 10n 0f the j0int pr0pert y- If the W ^w, on the other hind, 
if she r P mg support from the coparcener in satisfaction of her claim • 

JPfir apart ’ an . d tlle estate is smal1 ^ insufficient, it is the vendee’s 

f daniW P ?' " g t0 inquire int0 the reason for the sale, and not by 
a clandestme transaction to prevent the widow from asserting her right 
agamst the intending vendor,” 5 ® ® 

A right of maintenance is not affected by a transfer 6 made Transfer or 
or a suit for partition brought * during the pendency of a suit 
for maintenance, unless such transfer be effected for the purpose 

of paying off a debt, which has priority over the claim for 
maintenance. 8 

Where the suit for maintenance does not seek to charge specific 
property, the doctrine of Us pendens does not apply. 9 

devisee, or a purchaser with Possession of 

_____ property by 

- - — — widow. 


An heir or coparcener A 0 or 


ekip. i. a.: 7, paras. 3-6; Cole* 
brooke’s “ Digest,” bk. v. paras, 
cxxiii., exxv., cxxxii. 

1 Cole brooked “Digest,” bk. v. 
para, exxiv. 

2 A creditor cannot follow the 
assets of an estate into the hands of 
a bond fide purchaser. See Lakshman 
Ramchandra v. Sarasvatibai (1875), 
12 Bom. H. C. 60, at p. 78, and cases 
there cited. 

3 See Lakshman Ramchandra JosH 
v. Satyabhamabai (1877), 2 Bom, 494 
at p. 499. 

4 See Lakshman Ramchandra v. 
Sarasvatibai (1875), 12 Bom. H. C. 
69, at p. 78. 

5 Lakshman Ramchandra Joshi v. 
Satyabhamabai (1877), 2 Bom. 494, 


at p. 517. 

6 See Transfer of Property Act 
{IV. of 1882), Sr 52 ; Jogendrci Chun~ 
der Ghose v. FulkumaH Dassi (1899), 
27 Calc. 77 ; S. C. sub nomine. Jogen * 
dro Chunder Ghose v . Ganendm Nath 
Sircar, 4 C. W. N. 254. See -Amrita 
Lai Milter v. Munich Lai Midlick 
(1900), 27 Calc. 551 ; 4 0. W. N. 764 

7 Ante, p. 70. 

* Dose Thimmanna Bhutia v. 
Krishna Tantri (1906), 29 Mad. 508. 

9 Manila Gramani v, Mlappa 
Chetti (1896), 19 Mad. 271, see ante , 

> 79. 

10 Yellawa v. BHmangavda (1893), 
18 Bom. 452. 

11 Razabai v. Sadu (1871), 8 Bom. 
H. C, A, C. J. 98, 
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notice of her claim and possession, 1 cannot oust a widow from 
property which is liable for her maintenance, without securing 
her maintenance. 

The possession would, it is submitted, be in this ease evidence of an 
arrangement charging the property . 2 

A widow may enforce her right of maintenance against 
the proceeds of the property in the hands of the heir. s 

Where property held on mortgage has been allotted to a widow for 
her maintenance, and the mortgage has been paid off, the right of the widow 
attaches to the money . 4 

As to the allotment of a share to a mother or grandmother 
in lieu of her maintenance in case of partition between her sons 
or grandsons, see post, pp. 383 et seq . 

A widow may, for the purpose of securing her maintenance, 
sue to compel the persons in possession of the estate, out of which 
the maintenance is payable, to give security for the due pay- 
ment of her maintenance, or to have it made a charge upon 
the estate, and may, in a proper case, obtain an injunction to 
restrain them from wasting or alienating the estate. 5 If she 
does not wish for such charge, she may sue for maintenance 
already due, 6 or for a declaration that it is payable, or she may 
combine a claim for arrears with a prayer for a charge or for 
security. 

Although a Court may award arrears , 7 a decree for arrears is not of 


1 Imam v. Balamma (1889), 12 (Rani) (1873), I. A. Sup. VoL 203 ; 

Mad. 334 ; Rachawa v. Shivayoguppa 12 B. L. R. 238 ; 20 W. R. (A R. 21 ; 
(1893), 18 Bom. 679, Venkopudhya v. Kavari Hemjmu 

2 Ante, p. 89. (1864), 2 Mad. H. C. 36 ; Sakwarbai 

3 See Venkatammal v. Andyappa v. Bhavanjee Raje (1864), I Bom. 

(1882), 0 Mad. 130, at p. 135; Ram H. 0. 194; Narbadabai v. Mahxdeo 
O'hurun Tewaree v. Jasooda Koomver Narayan (.1880), 5 Bom. 99. See 
( 1. 807), 2 Agra. 134 ; LaksJiman Ram- Bhartpm State v. Go pal Ik l (AH) I), 
clmndra Joshir.SatyabJmmabai ’(1877), 24 All. 160, at p. 163. 

2 Bom. 494, at p. 519. 7 Plrthee Singh (Rajah) v, Raj 

4 Gambhirmal v. Hamirmal (1896), Kower (Ranee) (1873), h A, Sup, 

' 21 Bom. ' 747. • VoL 203, at p. 211 : 12 B. ^ 

A Ramanadan , v. Rakgammal at p. 21yaf;|V 

(1889), 12 Mad. 260, at pp. 207, 25; Ymkopadhyayti v. Ktrntri Ue.ngmn 

,263; 31 alia la ksh mamma Guru (Sri (1804), 2 Mad. H. (A 36; Suhbranunna 
Maniyam) v. F enkataratn amma Gant 3J:ud(iliar v, Ealiani Ammal (1873), 
(Sri 3 faniymn) (1882), 0 Mad. 83. 7 Mad, IL 0. 220; 3fandoian Debt 

See Brinda Clmvdhram v. Mmlhika v. Joynarayan Rakraei (1832), Sir- 
Ohowdhrain (1885), 11 Calc. 492, at ear’s “ Vyavastha Darpana,** p, 381 ; 
p. 494. Montriou's “ Cases of Hindu Law/* 

e ‘ Pirllid Singh (Raja) v. Rajkooer pp 408-412. 
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right, but is in the discretion of the Court, 1 and depends upon her wants 
and exigencies. 2 Where the person claiming maintenance has been sup- 
ported, without having incurred any expense or liability, the Court might 
well exercise its discretion by refusing to grant arrears. 

The Court should discourage a multiplicity of suits for the maintenance Future 
of one person, and should, if possible, where necessary, make a decree for maintenanee « 
future maintenance. 3 

The widow is not entitled to sue for possession of the property. 4 


A wife, who is entitled to separate maintenance, has 
apparently similar remedies. 

When maintenance is fixed by an agreement, which is Enforcement 
equivalent to a mortgage, it may be enforced by a suit under 0 agreement * 
the Transfer of Property Act . 5 

The widow is entitled to sue all or any of the heirs in posses- Parties to suit; 
men of property subject to her maintenance , 6 


When the right of maintenance has been made a charge by agreement 
or decree the claimant may recover the amount from any person holding 
any portion of the property liable. 7 The person paying it would have a 
right of contribution against other persons liable therefor, 8 


The right to sue for maintenance commences when there when right to 
has been a wrongful withholding of payment of the proper mences, 
amount. It accrues from time to time according to' the 
wants and exigencies of the person claiming to be main- 
tained . 9 


This withholding may be proved otherwise than by a claim 


1 Ragkubans Kim war v. Bhagwant 
K unwar (1800), 21 AIL 183. 


2 Rangubai v. Suhaji Ramchandra 
(1012) 30 Bom. 383 j 17 Bom. L. R. 


207. 


3 See Lal'shnan Ramchandra Joshi 
v. Satyabhamabai (1877), 2 Bom. 494, 
at pp. 4-97, 408 ; Vishnu Shamhhog v. 
Munjamma (1884), 9 Bom. 108, at 
p. no. 

4 Oommo Singh v, Man Konwcr 
(MushL) (1807), 2 Agra. 130, As to 
her right to remain in possession, 

■ see anlr, pp. 03, 94. 

5 IV. of 1882, ss. 58, 88, 100. 

6 Ramchandra Dikshii v. Savilrihai 
(1807), 4 Bom. H. O, A. 0. 73, as 
explained in Nistarini Da si iS, M.) 


v. MaJchanlal Dull (1872), 0 B. L. R. 
11, at p. 27 ; 17 W. R. 0. R. 4. 

7 Ramchandra Dihshit v. Samirihai 
(1867), 4 Bom. H. 0. A. 0. 73, ex- 
plained in Lakshmmi Ramchandra v. 
Sarasvaiibai (1875), 12 Bom. H. C. 
69, at p. 73, and in Nistarini Dasi 
(S. M.) r. Makhanlal Dutt (1872). 9 B. 
L. R. 11, at p. 27 ; 17 W. R. C. R. 4. 

8 Ramchandra Dikshit v. SavUribai 
(1807), 4 Bom. H. 0, A. C. 73. 

9 Namymmto Ramchandra Bant 
V. Ramabai (1879), 0 I. A. 114, at 
p. 118 ; 3 Bom. 415, at p. 420 ; 6 CL 
L. R. 162, at p. 106; Rangubai v. 
Subaji Ramchandra (1912), 36 Bom. 
383 ; 14 Bom. L. R. 207. 
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and refusal. 1 Past non-payment is primd facie evidence of . such- with- 
holding. 2 

The omission to claim maintenance apart from the effect of the law 
of limitation will not prejudice the claimant when he is obliged from hm 
wants or exigencies to demand it. 3 * 

Limitation of A suit for arrears of maintenance must be brought within 
of mainten- twelve years from the time when the arrears are payable A 

a nee. 

Thus past maintenance for twelve years, 5 and no more, can be recovered 
by suit. 

Limitation of A suit for a declaration of a right to maintenance must 
dedamtion, be brought within twelve years from the time when the right 
is denied . 6 

Apparently when the right has been denied, and twelve years has 
elapsed from such denial, the right to maintenance is barred. 7 

Where the parties do not agree, it is for the Court to fix 
the rate of maintenance payable . 8 

As to the principles upon which maintenance should be fixed, see 
ante, p. 87. 

The Judicial Committee will not interfere with the exercise of the 
discretion by the Courts in India in fixing maintenance, except where 
strong grounds exist,® 


Fixing of 
amount. 


1 Mallikarjuna Prasada Naidu V. 
Durga Prasada Naidu (1894), 17 
Mad. 362 ; S. C. on appeal (1900), 
27 1. A. 151 ; 24 Mad. 147 ; 5 C. W. N. 
74 ; 2 Bom. L. B. 945 ; Seshamma v. 
Subbarayadu (1893), 18 Mad. 403 ; 
Moiilal Prannath v. Kashi (Bad) 
(1892), 17 Bom. 45 ; Parvatibai v. 
Chatru (1911), 36 Bom. 331 ; 13 Bom. 
L, R. 1023. See Narayanrao Mam* 
e'/midra Pant v. Mamabai (1879), (> 
I. A. 134, at p. 119; 3 Bom. 4 15, at 
p. 421, 

2 Mallikarjuna Prasada Nayudii 
[Raja Yarlugadda) v. Durga Prasada 
Nm/udu (Raja Yarlugadda) (1900), 
27 T. -A. 151 ; 24. Mad. 147 ; 1 C. W. 
N. 74 ; 2 Bom. L. B. 945. 

3 Biddessury Dossee v. Janardan 
Sarlcar (1902), 29 Calc. 557, at p. 

' 572 ; 6 C. W. K 530, at p. 545. See, 
however, Abhaku v. Amnm Shet - 

h. a 137 . 

13^’; art, 128. 

5 See Subbramanui Mudaliar v. 

Kalimii Ammal (1873), 7 Mad. H. €. 


226 ; Venkopadhyaya v. Kanin 
Hmigum (1864), 2 Mad. H. C. 36. 

<J Act XX. of 1908, Sell. L, arts. 
129, 132. 

7 Chhaganlai v. Ikqmbhai (1880), 

5 Bom. 6S. See *7tVt v. liurnji (1879), 

3 Bom. 207. 

8 jVa&o Go pal May v. Amril Magee 
Dossee (Sreemutty) (1875), 24 W. it 
Cl It 428 ; Bhecloo (Musmmmavt) v. 
PZ/ooZ Chund (1824), 3 Ben. SeL It 
223 (new edition, 298); Ni star ini 
Dmi (8. M.) v. Makhanhd Dull 
(m2), 9 B. L. 'll. 11, at p. 28. 

5j Collector of Madura vy Jlooitoo 
Itwraalinga BathnpiUhj (1868), 12 M, 

I. A. 397, at p, : 447.';. 1 
1, at p. 20; 30 W. K. P. <\ 17, at p. 
■’25; Niitokissoree Dossee {SremmUy} 
v. Jogendro Nmtth Mulliek (1878), 

1. A. 55, at p. 56 ; KacM K ally a mi l 
Rcngappa Kalakka Thola Uduynr v. 
Kochi Tuva Kmguppa Kalakka Thola 
‘.itl'dayar JT905), <; ' 32 " '1A\ A, 

Mad. 508 ; 10 0. W. 2SL 95 ; 1 Bonn 

l. It 907 . : "" | : : ' ; g i iSlII 
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The proper course for a Court in ordering maintenance is to make it Duty of Court, 
a charge upon specific property, 1 or to set apart a sum of money sufficient i 
to yield the required allowance, and, if necessary, sell a part of the estate : 
for that purpose. 2 In some cases the Court might be satisfied with security ■ 
given 'by the reversioners. 

The allowance fixed by the Court for maintenance should cover all 
necessary expenses for maintenance and house rent. 3 

It is better to fix an annual sum, and not a share of the income of the 
estate. 4 

It has also been held that “in decrees where maintenance is awarded, S 
Courts should insert words which would enable them on application to 
set aside or modify their orders as circumstances might require.” 5 Such 
a course would, it is submitted, invite frequent litigation. 

The amount of maintenance fixed by a decree may be Alteration of 
altered by a decree in a subsequent suit, where the circumstances 
render an alteration necessary. 

Such modification cannot be made in a proceeding in 
execution of a decree, unless the terms of the decree are such 
as to permit of such modification. 6 

As to the loss of the right by remarriage, see post, pp. 369, 370. 

Maintenance may be cancelled if the wife or Widow has become 
unchaste, 7 or where, in the case of a wife, the circumstances have so changed 
that she should be called upon to return to her husband’s house. The 
rate of maintenance may be diminished when there has been such a change 
in the circumstances of the wife or widow, or of the husband, or person 
liable for the maintenance, 8 such change not arising from any fault of his 
own. 9 Except where provision is made in the decree for that purpose, 

T Mansha Devi v. Jitoan Mai (1884), Koer v. Court oj Wards (1872), 18 
6 All. 617, at p. 621; Mahctlalc - W. K. C. B. 474. 
shnamma Gam (Sri Maniyam) v. 7 Kandasami Pillai v. Murugammal 
Venkataratnamma Gam (Sri M ahiyam) (1895), 19 Mad. 6 ; Vishnu, Shambhog 
(1882), 6 Mad. 83. See Yrandavan* v. Manjamma (1884), 9 Bom. 108, at 
das liamdas v. Y amunabai (1875), 12 p. 110. See ante, pp. 78, 82. 

Bom. H. 0. 229. 8 NuboGopal Roy v. Amrii Moyee 

2 See Mundoodaree Dabee (Sree Dossee (Sreemutty) (1875), 24 W. B. 

Moottee) v. Joynaram Puckrasee 0. B. 428; Gopikabai v. JDattatrayd 
(1801),: F. Macn. Cons, 60 ; Secb (1900), 24 Bom, 386 ; Venkanna v. 

GJmnder Bose v. Gooroopersaud Bose , Aitamma (1889), 12 Mad. 183; FV- 
F. Macn. Cons. 63. jaya v. Sripaihi (1884), 8 Mad. 94 ; 

3 Mansha Devi v. Jiwan Mai (18S4), Sidlingapa v. Sidava (1878), 2 Bom. 

6 AIL 617, at p. 620. 624, at p. 630 ; Buka Bai v. Ganda 

4 Jlmnna v. Mamsarup (1880), 2 Bai (1878), 1 AIL 594. 

All. 777. 0 In JtamkaUee Koer v. Court of 

6 Gopikabai v. Daliatmya (.1900), 24 Wards (1872), 18 W. R. 0. B. 474, 

Bom. 386, at p. 389; 2 Bom. L. B. it was held that the proper course is 
191. to apply for a review of judgment, 

{J Ramnalsangji Bhagwatsangji (Ma~ but it is submitted that the pro- 
harana Shri) v. KundanJcuwur (Bai visions of the Civil Procedure Code 
Shri) (1902), 26 Bom. 707 ; 4 Bom. (Act V. of 1908), s. 114, SchecL L, 

L. B. 531. See Gopikabai v. Datta - order xlvi rule 1, do not permit such 
iraya (1900), 24 Bom. 386 ; Bamkalhe application. 
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an order for maintenance cannot be cancelled or diminished in proceedings 
in execution. 1 

The rate may be increased if the cost of food has become greater or the 
profits of the estate of the husband have materially increased. 2 

Where the circumstances have changed, the Court can alter the amount 
of maintenance fixed by an arrangement. 3 

Where the alteration in circumstances had arisen from 4i the act of 
God,” and not from the fault of the owner, maintenance chargeable on 
an estate by a will can apparently be reduced. 1 

Where a decree directs the payment of future maintenance 
from time to time, it can be enforced by execution , 5 and for 
the purposes of limitation the decree is as to each year’s annuity 
to be regarded as speaking on the day upon which from that 
year it became operative . 6 

A decree which merely declares a right of maintenance is not capable 
of execution, 7 

A decree declaring a right of maintenance out of property which has 
been transferred, cannot be executed personally against the transferee 
after the property has passed from him. 8 

A Hindu wife can also recover maintenance from her 
husband under the provisions of Chap. XXXYI. of the Criminal 
Procedure Code . 0 The magistrate’s order does not interfere 
with the jurisdiction of a Civil Court . 10 


1 Banmalsangji Bhagivatmngji (Ma~ 5 Ashufosh Banerjec v. Luffimom. 
harana Shri ) v. Kundankuwar (Bai Debya (1891), 19 Calc. 139 ; Amd All 
81m) (1902), 20 Bom. 307 ; 4 Bom. Mollah v. Haidar AU (1910), 38 Gale. 
L.R. 531. 13. 

1 Bang am Animal v. Vijayamachi Q Labthmihai Bapuji Oka v. Mad- 
Iieddiar (1899), 22 Mad. 175; Sree- havrav Bapuji Oka (1887), 12 Born. 05. 
ram Bhuttaclmrjee v. Puddomokhee 7 Venkamm v. AUamma (1889), 
Dehia (1868), 9 W. R. 0. R. 152 ; 12 Mad. 183. 

Sidlingapa v. Sidava (1878), 2 Bom. 8 Dharcmi Clmnd v. Janld (1883), 
024, at p. 630. 5 All. 389. 

3 Bajender Nath Boy v. Putto Boon- 9 Act V. of 1898. 

dery Dassee (8. M. Banee) (1879), 5 10 Deraje Maliwja Naiha v. Mamlt 

C. L. R. 38. Kavcri (1907), 30 Mad. 400, A .suit 

. 4 See- Orees Clmnd Boy (Maham- will not lie to restrain such, pro* 

jah) v. Sumhhoo Clmnd Boy (1835), 5 ccedings. Ibid. 

W. R. P. 0. 98. 


CHAPTER III. 


RELATIONSHIP OF PARENT AND CHILD, AND ADOPTION. 

The only children now recognized by the general Hindu law What m ’ 
as legitimate, are those who are bom during the existence dfiS ! 6 
of a lawful marriage between their parents , 1 and also sons who 
have been adopted according to the dattaka form . 2 

“ The legal presumption in favour of a child horn in his father’s house Presumption 
of a mother lodged and apparently treated as a wife, treated as a legitimate as to ie gih- 
child by his father, and whose legitimacy is disputed after the father’s macy * 
death, is one safe and proper to he made, and the opposing case should 
be put to strict proof.” 3 

As to customs of legitimising children by subsequent marriage, see 
Chuckrodhuj TJialcoor v. Beer Chunder Joobraj (1864), 1 W* E. C. B. 194 ; 

Clwmammal v. Varadarajulu (1891), 15 Mad. 307. 

Children born out of wedlock, although illegitimate, have illegitimate 
rights of maintenance , 4 and, if they are not members of one of ch,Idren - 
the three regenerate classes, illegitimate sons of Sudras possess 
rights of inheritance under the Mitakshara law . 5 

In the country subject to the Mithila school of law, a son 
may be adopted according to the Kritrma form . 6 

1 Pedda Amani v. Zemindar of vahara Mayukha,” chap. iv. s. 9, 

Maningapuri (1874), 1 I. A. 282, at para. 41; Colebrooke’s “Digest,” 
pp. 292, 293 ; 14 B. L. B. 115, at vol. iii. p. 160. This is apparently 

'pp, 122, 123. See Act I. of 1872, s. the ease, but the system of infant 

1 . 12 , which under the guise of a rule marriage prevents the question arising, 
of evidence has practically the effect except perhaps in the ease of widows, 
of declaring the law. Tirlok Nath 3 Rungama v. Atchama (1846), 4 
Shuhtl v. Lachmin Kunwari ( Musam - M. I. A. 1, at p. 96 ; 7 W. R. P. C. 
mat) (1903), 30 I. A. 152 ; 25 All. 57, at p. 59 ; Thukoo Race Bhide y. 

403 ; 7 C. W. N. 617 ; Narendra Mima Baee Bhide (1824), 2 Dorr. 

Nath PaJiari v. Ram Gobind Pahari 446, at p. 456. 

(1903), 29 I. A. 17; 29 Calc. Ill ; 3 Ramamani Ammal v. Kulanthai 

0 a W. N. 146. Sir G. D. Ban- Natchear (1871), 14 M. I. A. 346, at 

erjee (“Law of Marriage,” 3rd ed., pp. 365, 367 ; 17 W. E. C. E. 1, at 

pp. 165, 166) contends that the Hindu p. 7. See Gopalasami Ghetti y. 
law only recognizes as legitimate those Arunachelam Chetti (1903), 27 Mad. 32, 
who are begotten in wedlock, see 4 Post, pp. 206,207. 

“ Manu,” chap, x. para. 166 ; “ Mitak- 6 Post, pp. 382, 383. 

shara,” chap. i. s. 11, para. 2 ; “ Vya- G Post , pp. 157-160. 
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Pataka put™. There is nothing to prevent a Hindu adopting a eon, or 
even a daughter, in the sense that a son can be adopted by 
an Englishman, ie. by treating him as a son, and giving or 
devising property to him, but in that case no rights of in- 
heritance, or of performing religious ceremonies, are created 
by the so-called adoption* The relationship is purely con- 
tractual, and is determinable at the option of either of the 
contracting parties. A son so taken is called a palaha putra. 1 * 

Sons recog. In ancient times the Hindu law recognized the following descriptions 

ancient 1 times. ° f S0I1S 2 £lS le S itimate sons ’ viz ’ 

1. Aurasa , or legitimate son by a wife. 

2. Kshetraja, or son bom of a wife duly appointed to raise issue for a 
husband on failure of any begotten by him. 3 This was the son begotten 
under the practice of niyoga , 4 by which a relative was appointed to raise 
up issue by the wife of a childless husband, or of one deceased without 
leaving children, 3 

3. Putrika putra, or son of an appointed daughter. fJ In ancient times 
a man could appoint liis daughter to raise up issue to him. The practice 
is obsolete. 7 Sastri Golap Chunder Sarkar, without giving any instances 
of its application, contends 8 that there is no reason why it should not 
be now applied. 

' 4. Kanina , or son of an unmarried woman. 

5. Gudhaja , or secretly bom son of an adulterous wife, 

* 6. Paunarbhava , or son of a twice married woman. This included not 

only the son of a woman who had gone through the ceremony of marriage, 
but also the son of a woman who had connection with a man. 


1 See Nilmadhuh Doss v. Bishumber in certain places, such as Orissa, by 
Doss (I860), 13 M. I. A. 85 ; 3 B. L. virtue of a local custom. BanerjccV 
E. P. C, 27; 12 W. E. P. 0. 29; “Law of Marriage, 55 3rd ed., p. 181 ; 
Kalee Chunder Chowdhry v. Sheeb note to Suiputtee (Mussmmnaut) w 
Chunder (1865), 2 W. E. 0. E. 281 ; Indranund J ha (1816), 2 Ben. SeL 
BMmana Gadu v. Tayappah, Mad. E, 173 (2nd ed., 221) ; Macnaghten's 
Dec. of 1861, p. 124 ; 1 Norton, L. 0. “Hindu Law, 55 vol. i. p. 102. This 
83 ; Steele, 184. The equivalent ex- custom seems to be now obsolete, see 
pression in Southern India is ap- Sarbadikhari's “ Hindu Law of In- 
parently mamsuputra , see Abhachari heritance, 55 p. 528. 
v. Mamachendrayya (1803), I Mad, 0 See Nursimjh Ramin v. BImUu n 
H. C. 393, or abyyamana pulrum (son Loll , W. R. 1864, p. 194* 
of affection). . 7 Venkata Narasimha Appa , Mow 

a The order in which the several Bahadur {Raja) v. Venkata Bur mho* 
kinds of sons are placed by various thama Jaganadha Uopala Mow Bahadur 
authors varies, but necessarily all (Rajah Surament) (1908), 31. Mad. 321 ; 
concur in giving preference to the Mita K uer (Bahii) v. Paran Mai {Bubu) 
aurasa son. . ( J 916), 1 Patna L, J". 581. See J ebnaih 

8 Wilson’s “ Glossary, 55 p. 298. Singh (Thakoor) v. Court of Wards 

4 Lit, appointment, a delegated (1875), 2 L A. 163 ; 15 B, lb B. 190; 

: dufyW office, Wilson’s " Glossary,” 28 W. B. & R. 30&" ' ■" : 

p. 380. 8 “Law of Adoption/’ 2nd ed, 

5 Wilson’s “Glossary/ 5 * p. 380. p. 166m 

This class of sou apparently existed 
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7. SahodM, or son of a pregnant bride. ' 

8. Nishada, 1 2 or son of a member of one of the regenerate castes by a 
Budra woman. 3 

0. Dattalca , or son given in adoption. 

10. Kritrima , or son made, Le. where a man without parents accepts 
a proposal that he should be taken in adoption, 

11. Kritaka , or son bought, 3 

12. Apaviddha , or son forsaken by his parents, and taken in adoption. 

13. Svayandatiaka , or son self -given. The only difference between 
this son and the Kritrima son seems to be that in the former case the offer 
comes from the adoptee, and in the latter ease it comes from the adopter. 

Of these the only sons that are not recognized by Hindu law are 
the Aurasa son and the Dattalca son. According to the Mithila school 
a Kritrima son can be taken in adoption. 4 Adoption in this form is 
based upon recent works, 5 and is not referable to the ancient practice of 
taking Kritrima sons, 

Adoption according to tee Dattaka Foem. 

An adopted son is a person capable of being adopted , 6 who Definition oi 
is given by a person competent to give , 7 to a person competent adoptlon * 
to receive in adoption , 8 and who has been so given and received 
in the way prescribed by Hindu law . 9 

The adoption of a son is a matter of religious obligation to a childless Necessity for 
Hindu, who has no prospect of procreating male issue, 10 although it may adoption * 
generally happen that adoptions originate “in the ordinary human desire 
for perpetuation of family properties and names . 5 * 11 It is said that 


1 Lit. outcast. 

2 “ Saudra is the son of a twice - 
bom by a Sudra wife : the names 
NisJiada and Parasava arc applied to 
such sons of a Kshatriya and a Brah- 
mana respectively ; by some to the 
latter.” Sarkar’s “ Law of Adoption,” 
p. 23. 

3 See Y acker eddy Chinna Bassam- 
pa v. Yachereddy Gowdapa (1835), 5 
W. R P. C. 114. 

4 Pod, pj>. 157-160. 

* Post, V. 158. 

Post , pp. 138-149. ' ■' ■ 

7 Post, pp. 134-137. 

s Post , pp, 103-134. 

9 Post, pp. 149-155. In Gkiman 

Led Y.Hari Chand (1913), 40 I. A, 156 ; 
40 Calc. 879 ; 17 C. W. N. 855; 15 

Bom. L. B. 646, the Privy Council 
upheld a custom among the Agarwal 
Banias of Zina that an unequivocal 
declaration followed by treatment of 
the person (in that case an orphan 


and a married man) as an adopted 
son is sufficient to constitute a valid 
adoption. 

10 See Sootroogun But putty v. Sa- 
bitra Dye (1834), 2 Knapp, 287; 
5 W. R P. 0. 109 ; Eajendro Narain 
Lahoree v. Saroda Soonduree Dabee 
(1871), 15 W. B. 0. B. 548; Saroda- 
soondery Dossee (8. M.) v. T incowry 
Nundy (1863), 1 Hyde, 223, at p. 249 ; 
Huradhun Moohurjia v. Mut'horanaih 
Mooknrjia (1849), 4 M. I. A. 414, at 
pp. 425, 426; 7 W. B. P. C. 71; 
Maghunada (Sri) v. Brozo Kishoro (Sri) 
(1876), 3 I. A. 154, at p. 177; 25 
W. B. C. B. 291, at p. 295. 

11 See Gitrulingaswami (Sri Balmu) 
v. Eam,alakshmamma (Sri Balmu). 
Radha Mohun v. Hardai Bibi (1899), 
26 L A. 113, at p. 135; 22 Mad. 
398, at p. 414 ; 21 AIL 460, at p. 
477; 3 0. W. N. 427, at p. 442 ;'l 
Bom, L. B. 226, 
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originally the motives for adoption were secular, and that subsequently 
religious and secular motives were mixed. 1 Among some castes the 
motive is purely secular. 2 

As to the origin of the practice of adoption, see Sarkar’s a Law of 
Adoption,’ 5 Lectures I., II. Amndadi Ammal v. Kuppammal (1861)., 
3 Mad. H. C. 283, at p. 284. 

Except where custom has varied the law, Jains are governed in matters 
of adoption by the ordinary rules of Hindu law. 3 The Daitaka son is the 
only adopted son recognized by them, 4 but as they do not accept the 
Hindu doctrine as to the spiritual efficacy of sons, they are influenced only 
by secular considerations in adopting. 8 

The motive for the adoption does not affect its validity . 6 

The fact that an adoption is made for the purpose of defeating an 
alienation will not affect its validity. 7 

As to the motives of a widow for an adoption, see post, p. 118. 

A family , 8 or caste , 9 custom prohibiting adoption is valid. 

The burden of proving such custom lies on the person alleging .its 
existence . 10 

An agreement not to adopt would not apparently invalidate 
an adoption made in breach of it, but so far as property the 
subject of such agreement is concerned, it might bind the parties 
to it. It would not, under any circumstances, bind any one 
except the actual parties to it . 11 

1 See Sarkar’s “Law of Adoption,” 9 See Vandravan Jekisan (Paid) v. 

pp. 25, 42, 113, 142, 143. Manilal Chunilal (Paid) (1891), 16 

2 See Bhala Nahana v. Parblm Bom. 470 ; Vembhai Ajnbhai v. Hi- 
ll ari (1877), 2 Bom. 67. raba (Bai) (1903), 30 I. A. 234 ; 27 

3 Amava v. Mahadgcmda (1896), Bom. 492; 7 C. W. K 716; 5 Bom. 
22 Bom. 416, at p. 418 ; Bhagvandas L. R. 134. 

Tejmal v. Majmal (1873), 10 Bora. 10 V erablmi Ajnbhai v. Hiraha (Bui) 
H. C. 241. See Hup Chand (Lala) v. (1903), 30 I. A. 234 ; 27 Bom. 4.92; 
Jambu Parshad (1910), 37 I. A. 93 ; 7 0. W. N. 716; 5 Bom. L. R, 134. 

32 All. 247; 14 0. W. N. 545; 12 11 Bury a Mao Bahadur (Sri Baja 
Bom. L. R. 402. Mao Venkata Mahdpaii ) v. Gangad - 

4 See Lakhmi Chand v. Gatto Bai liar a Mama Eao Bahadur (Sri Maja 

(1886), 8 All. 319, at p. 321. Mao Venkata Mahapaii) (1886), 13 

5 Sec Bhagvandas Tejmal v. Majmal I. A. 97 ; 9 Mad. 499. Although 
(1873), 10 Bom. H. C. 241, at p, 263. this ease was governed by the Mila k« . 

G See Mambhat v. Lakshman Chin - shara law, and under that law the 
ta/man Mayalay (1881), 5 Bom. 630, son of one of the parties had acquired 
at p. 635. a right to the property by birth, the 

7 Ibid . See Lakslvmana Man v. reason given for the decision that 

LaJcshmi Animal (1881), 4 Mad. 160, the effect of the terms of the arrange- 
at p. 165. ment would he to alter the law of 

8 Fanindra Deb Baikal v. Rajeswar descent would apply equally to a 
Das (1885), 12 I. A. 72; 11 Gale, ease governed by the Bengal school* 
463 ; Bishmth Singh (Rajah) v. Mam See also Majender Unit v. Sham Chund 
Churn Mujmoadar, Ben, S, JX A. Mitler (1880), 6 Calc. 106. 

1850, .-p, 20, ■ "■ 
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So far as self-acquired property is concerned, or in cases to which the 
Bengal school of law is applicable, a father might by a valid gift over, in 
case of a contemplated adoption by his son, put pressure upon such son 
to prevent or control his adopting, but the adoption would not be invalidated 
thereby. 1 

The fact that an adoption was made in breach of an agreement to Breach of 
adopt another boy, which was not carried out, does not render the agreement, 
adoption invalid. 3 

A girl cannot be given or taken in adoption . 3 Adoption of 

girl. 

Among the Nambudri Brahmins on the west coast of India, there is Nambudris. 
in force a practice of giving a daughter in what is called sarvasvadhanam 
marriage, in order that the son born of her should be affiliated as the son 
of the father giving her. 4 He does not inherit in the family of his 
father so long as other sons exist. 5 

As to the adoption of daughters by dancing-girls, see post, pp. 163, 164* 


Who may take in Adoption. 

A male Hindu who has not a legitimate 6 or validly 7 who may 
adopted 8 son, son’s son, or son’s son’s son in existence and adopt ' 
capable of inheriting, may take a son in adoption, unless he be 
mentally incapable of understanding the nature of the act . 9 


1 See Eurrosopndery {Ranee) v. 
Kistonauth Roy (Cowar) (1841), 
Fulton, 393. 

2 Siliamecloo RungaReddy v. Achum - 
mat (1808), 2 Strange H. L. 115. 

3 Gangabai v. Anant (1888), 13 
Bom. 090 ; Nursingh Narain v. Bhut- 
tun Loll , W. B. 1864, p. 194, com- 
menting (at p. 196) on Nowab Rat 
v. Bugamdtee Koowar (1835), 6 Ben. 
SeL R. 5 (2nd ed., p. 4) ; u Vyava- 
hara Mayukha,” chap. iv. s. 5, para. 
1 ; W. Maenaghtcn’s “ Hindu Law,” 
vol i p. 102 ; Colebrooke’s “Digest,” 
vol. iii p. 493. Nanda Pandita 
(“ Dattaka Mimansa,” s. 7, paras. 1, 
16, 17, 18-39) argues that daughters 
can be affiliated, but, as pointed 
out in Sarkar’s “ Law of Adoption,” 
pp. 144, 145, his views have not been 
accepted by Hindus. 

4 See Yasudevanr. Secretary of State 
(1887), 11 Mad. 157, at pp. 162, 163. 

& Kumar an v. Narayanan (1886), 
9 Mad. 260. 

6 Joy Chundro Race v. Bhyrub 
Chundro Race, Ben. & D. A. 1849, p. 
461 ; Rango Balaji v. Mudiyeppa 
(1898), 23 Bom. 296, at p. 303 ; 


Venhappa Bapn v. Jivaji Krishna 
(1900), 25 Bom. 306, at p. 311; 2 
Bom. L. R. 1101; “Dattaka Mi- 
mansa,” s. 1, para. 13; “Dattaka 
Chandrika,” s. 1, para. 6. 

7 An invalid adoption cannot in- 
fluence the validity of a subsequent 
adoption, which would otherwise be 
legal, Sarkar’s “ Law of Adoption,” 
p. 189. 

8 Rungarna v. Atchama (1846), 4 
M. I. A. 1, at p. 102 ; 7 W. R. P. C. 
57, at p. 61 ; Ramabai v. Raya 
(1896), 22 Bom. 482 ; Gopee Lull v. 
Chundraolee Buhoojee (Mussamat Sree) 
(1872), I. A. Sup. vol. 131; 11 
B. L. R. 391 ; 19 W. R. C. R. 12 ; 
Mohesh Narain Moonshi v. Taruck 
Nath Moitra (1892), 20 L A. 30 ; 20 
Calc. 487 ; Sudanmid Mohaputtur v. 
Bonomallee (1863), Marsh, 317; 2 
Hay, 205. 

9 Strange’s “ Hindu Law,” vol. L 
p. 78; W. Macnaghten’s “Hindu 
Law,” vol. ii. p. 200 ; “ Dattaka 
Mimansa,” s. 1, paras. 13, 14 ; “ Dat- 
taka Chandrika,” s. 1, para. 6 ; Cole- 
brooked “ Digest,” vol. iii. pp. 295 
et seq . 
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Hie existence of any other descendant is not a bar to an adoption. 1 
Apparently a Hindu who has given bis only son in adoption can adopt 
a son, 3 

It is immaterial whether the adoptive father be hopeless of 
issue or not. The pregnancy of his wife does not, whether he 
be, or be not, ignorant of it, prevent a Hindu from adopting , 3 
and the adoption is not invalidated by the child of which the 
wife of the adopter is pregnant at the time of the adoption 
turning out to be a male . 4 

If the son be permanently incapable of performing religious 
rites by reason of congenital blindness, deafness, dumbness, 
impotency, lameness, virulent leprosy, insanity, idiocy, or from 
any other reason, which involves an incapacity to inherit , 5 
he may be treated for this purpose as non-existent . 0 
where son lias There is authority that when a son absolutely renounces 
worialyafiairei the world and all property, and enters a religious order, as by 
becoming a sarmyasi, ascetic, or jakir, his existence is not an 
impediment to an adoption by his father . 7 


Incapacity of 
son. 


It has been suggested 8 that this question may be affected by Act XXL 
of 1850, but it is submitted that there is not in this case a question of a 
“forfeiture of rights or property,* 9 or impairing or affecting any right of 
inheritance “ by reason of his renouncing, or having been excluded from 
the communion of any religion, or being deprived of caste,” 


Loss of caste, Where a son, natural or adopted, became an outcast, 


or 


etc. 


renounced the Hindu religion, the Hindu law 9 permitted an 


1 W. Macnaghten’s “Hindu Law,” 
vol. i. p. 66, note. 

2 See Gurulingaswami (Sri Balusu) 
v. BamahJcshniamnut ( Sri Balum ), 
Bad'ha Mohun v. Eardai Bihi (1899), 
26 I. A. 113, at p. 142 ; 22 Mad. 398, 
at p. 421 ; 21 All. 460, at p. 485 ; 
3 C W. X. 427, at p. 447 ; 1 Bom. 

; L. B. 226. 

3 Nagabhmhumm v. Seshammagaru 
(1881), 3 Mad 180; Daulut Bam v. 
Bam Lai (1907), 29 AIL 310. 

4 Hamnani Bamchandra v. Bhhna- 
chanja (1887), 1.2 Bom. 105. As. to 
the effect of tiie birth of a son after 
an adoption, see post, p. 187. 

“ Post. pp. 370-372. 

G Strange's “ Hindu Law,” vol. h 
p. 17; Sarkar’s “Law of Adoption,” 
p. 190 ; Sutherland's “Synopsis," p. 


212 ; W. Macnaghten's “ Hindu Law, 1 * 
vol i. p. 66, note ; Battigan on 
Adoption, p. 10. 

7 Punjab Records, 1875, p. 144. 
This does not apply to modern By no 
goes who are not asc«-fk-s. Tulnh 
Chunder v. Shama Churn Brokash 
(1804), ,1 W. R. C lb 2fi9* Jagam 
nath Pal v. Balya mind (1868), 1 B, 
M B. A. Cl 114; 'lO.W- : B,a;Bv4#^ 
Klioodecram ChtUerjec \\ Bookhiwr. 
Boniobmi (1871), 15 W. B, Cl IX. 197. 

8 Sarkar's “Law of Adoption,” p. 
196, 

0 Sutherland’s “ Synopsis ** (Stokes' 
edition), p. 664 ; W. M&enaghten's 
Hindu; Law,”' vob/^t; , p..^206,HlMp7 ; 
Steele, 42, 181; Strange's “Hindu. 
'Law^—vob i,. ; p;;77v ■ ' ’ 



CHAP, III.] 


MISSING SON, 


■105 


adoption, but the effect of Act XXL. of 1850 is to prevent the 
natural or previously adopted son from being ousted from any 
of Ms legal rights, 1 

When the question as to the validity of such an adoption shall arise, 
it may be that “ the Courts would refuse to recognize an adoption which 
could confer no civil rights.” 2 Except in the case of an after-born son, 
to which different considerations apply, the co-existence of a natural son 
possessing civil rights as such, and an adopted son, does not seem to be in 
accordance with Hindu law as laid down by the Courts. The difficulty in 
adjusting the respective rights would lead to great inconvenience, but, on 
the other hand, it seems hard upon a father that he should be unable to 
regain the religious benefits, which are lost to him by the conversion, or 
degradation of his son. 

Mr, Mayne 3 says “ that the question might become of importance on 
the death of the natural son without issue,” but the subsequent death of 
the son would not render the adoption valid . 4 

It is submitted that where a son has disappeared, and has Missing son, 
not been heard of for many years, an adoption, if made, is not 
valid unless, at the time when the adoption is in question, it 
be proved that such son was dead at the date of the adoption. 5 , 

An adoption, which is invalid on account of there being a Death of son. 
living son, is not rendered valid by the death of that son. 6 

* It has not been decided whether the assent of a natural or Consent of son 
adopted son to a subsequent adoption can validate an adoption 
during the lifetime of such son. 7 It is submitted that although 


1 As, for instance, where he is a 
coparcener in a joint family governed 
by the Mitakshara law. Also he 
would not lose a right to succeed to 
collaterals, even if his father had 
.disinherited him. 

2 Bee Mayne’s “ Hindu Law,” 8th 
eel, p. 134 ; Sarkar’s “ Law of 
Adoption,” p. 197. 

3 « Hindu Law,” 8th e<L, p. 134. 

* Post, note 6. 

5 Bee Mango Balaji v. Mudiycppa 
(1898), 23 Bom. 296, at p. 303. 
Although sb. 107 and 108 of the Indian 
Evidence Act (I. of 1872) fix rules as 
to the presumption of death at the 
time of dispute, there is no presump- 
tion as to the time of death, DIuirup 
Nath v. Gobind Seiran (1886), 8 All. 
614 , at p. 620. As to the rules of 
Hindu law with regard to the pre- 

emption of death, see Janmajtnj 

Mazumdar v. Ketfiah Lai Ghosr. 


(1868), 2 B. L. B. A. C. 134; Gum 
Das Nag v. Matilal Nag (1870), 6 
B. L. B. App. 16; 14 W. B. C. B, 
46S ; Parmeshar Mai v. Bishesliar 
Singh (1875), 1 All. 53 ; Dlrnrup 
Nath v. Gobind Samn (1886), 8 All. 
614 ; Dhondo Bhikaji v. Ganesh 
Bhiicaji (1886), 11 Bom. 433 ; and 
Sarkar’s “ Law of Adoption,” pp. 194, 
195. 

3 Basoo Qamunwiah v. Basoo Chin - 
na Vencatasa , Mad. S. D. A. 1856, p. 
20 ; Norton L. CL, voL i. p. 78 ; Vera* 
prashyia v. Santauraja , Mad. S. D. A. 
1860, p. 168 ; Norton. L. C., vol. I p. 
78. This is disputed in Sarkar’s Law 
of Adoption,” p. 190, but it seems 
clear that an adoption, which was, at 
the time it was made, invalid, cannot 
be rendered valid by a subsequent 
event, see post, p. 156. 

1 “Dattaka Mimansa,” s. 1, para. 
12, in explanation of the Vadik story 
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a consenting son may be estopped from disputing the adoption, 
the status of an adopted son with its legal effects of inheritance, 
etc., cannot be conferred by such consent. 

It is clear that it can only do so when such assent is completely free, 
and is given with a full knowledge of the circumstances. 1 

In the “ Dattaka Mimansa ” 2 it is said that a second son may be 
adopted 3 with the sanction of the existing issue, and in Mungama v. Aichama 4 
this seems to have been accepted, although it became unnecessary to decide 
the question, but the Courts have not in any subsequent ease upheld such 
adoption. 

It is submitted that consent to the adoption would not prevent a son 
from disputing it, 5 except where his conduct had amounted to an estoppel. 6 
Otherwise it would be difficult to adjust the respective rights of the legiti- 
mate and adopted son, 7 except where an arrangement had been arrived at 
with regard to them. Sastri G. C. Sarkar 8 treats the judgment in Rivngama 
v. Aichama 9 as deciding that the consent of the son could render the adop- 
tion valid ; but it has, it is submitted, no such effect. 

The fact that a man is a bachelor 10 or a widower 11 does 
not prevent him from taking a son in adoption. 

Provided that he has attained the age of discretion, a 
minor 12 is not incapacitated, as such, from taking a son in 
adoption, or giving permission to adopt . 13 


of Sunahsepha Devaraia’s adoption pandee v. Simhapa (183,9), Bom. Sol, 
by Vis vamitra, who was already the B. 202; Monemothonath Deg v. 
father of a hundred sons, and whose Onouthnauth Dey (1865), 2 Ind. Jur. 
adoption of another son was ratified (K S.) 24, at p. 43. 
by the fifty younger sons. “ Vasis- 11 Nagappa Udapa v. Subha SaMry 
tha,” xvii. 33-35. Sarkar’s “ Law of (1865), 2 Mad. H. C. 367 ; N, Chimd- 
Adoption,” pp. 180, 181. vasekharudu v. A 7 . Bramhanna ( I860), 

1 See Mungama v. Atchama (1846), 4 Mad. H. G. 270 ; Tulshi Mam v. 

4 M. I. A. 1, at pp. 102, 103 ; 7 W. B. Behan Lai (1889), 12 All 328, at p. 
(P. C.) 57, at pp. 61, 62; Sudanund 352 ; Mommolhomfh Dey v. Ononth - 
Mohapattur v. Bonomallee (1863), nauth Dey (1865), 2 Ind. Jur. (AT. S.) 
Marsh 317, at pp, 321, 322; 2 Hay, 24, at p. 43; Gunnappa Dcshpandee 
205. v. Sunkappa (1839), Bom. Bek Rep, 

2 S. 1, para. 12. 202. 

3 See ante, p. 103. 12 The Indian Majority Act (IX. of 

4 (1846), 4 M. I. A. 1, at pp. 97, 1875) does not affect the capacity to'; 

103 ; 7 W, B. P. C. 57, at pp. 59, 62. adopt, s. 2. ... 

5 See post, p. 156. 13 Rajendra Sara In Lahoree v. Sa~ 

6 Post, pp. 172, 173. roda Soonduree Dabee (1871), 15 W. 

7 See post, p* 187. B. 0. B. 548, approved of in Junioom 

8 “Law of Adoption,” p. 180. Dassya Chowdhrani v. Bammtumdemi 

9 (1846), 4 M. I. A.. 1, at p. 103 ; Dassya Chowdhrani (1870), 3 I, A, 72, 

7 W. B. (P. C.) 57, at p. 62. at pp. 83, 84 ; X Calc. 289, at pp. 293, 

10 Copal Amnt v. Saroyan Canesh 296 ; 25 W. B, C, B. 235, at p, 239,; 
(1888), 12 Bom. 329. See IV. Chand- Vandraimi Jektsnn (Patel) v. M a n ihil 
vasekharudu v. AT. Bramhanna (I860), OhunMal (Patel) (1890), 15 Bom. 565, 

4 Mad, Ik C, 270, and Curmapa Desk'' 
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There does not appear to be any case in the Reports in which there 
has been an adoption by a Hindu who has not attained the age of majority 
according to Hindu law. 

The cases on the subject deal with the capacity to give permission to 
adopt, but the reasons given in those cases would apply as much to the 
capacity to receive in adoption as to the capacity to give permission to 
adopt. These cases refer to the “ age of discretion, 55 which apparently 
means the age at which a Hindu is competent to perform religious cere- 
monies, 1 2 but that age does not appear to be fixed. 

Of the cases which are cited as authorities for the above proposition, in 
Jumoona Dassya Chowdkrcmi v. Bamasoonderai Dassya Chowdhram , 3 
the person giving the power had attained the age of majority according 
to the law to which he is subject 3 * ; in Patel Vandmvan J elcisan v. Patel 
Manilal CJmnilal 4 it was held that permission could be given by a person 
who was within two months of arriving at the age of majority ; and in 
Bay endro Narain Lahoree v. Saroda Soomlutee Debut 5 the report does 
not specify the age, but the boy had apparently not completed his fifteenth 
year, as he was described as a minor. 

In considering this question it may be remembered that a minor 
governed by the Mitakshara school would by adoption be- acting to bis 
temporal disadvantage, as he would thereby introduce a new coparcener 
into the family. 6 

It may be that the age depends upon individual capacity, but such a 
conclusion would, if possible, be avoided, as it would make the title of the 
adopted son depend upon an uncertain foundation. 

Sastri G. C. Sarkar argues that an adoption by a minor is inconsistent 
with Hindu ideas. 7 He points out that no case of adoption by a minor 
has as yet arisen. 8 It is very unlikely that the question as to an adoption 
by a minor would arise. His capacity to give a power of adoption may 
stand on a different footing, as such power would he for his spiritual benefit, 
and may become necessary when he is on his deathbed. 9 

In a case governed by the Maharashtra school there seems no reason 
why the authority of the husband should not be implied, whatever was 
his age at the time of his death, 10 and in a case governed by the Dravida 
school the authority of the sapindas to authorize an adoption would not 
apparently be affected by the age of the husband at the time of his death. 

The Hindu Wills Act 11 provides rules for the execution of wills to which Hindu Wills 
the Act is applicable, and in such cases prevents a minor from disposing Act * 
of his property by will, 12 but as section 3 of the Act declares that nothing 


1 Majendro Narain Lahoree v. 8a- 7 “Law of Adoption, 55 2nd ed., 

roda Soonduree Dehia (1871), 15 W. pp. 207-212. 

It C. E. 548. 8 P. 212. 

2 (1876), 3 I. A. 72 ,* 1 Calc. 289 ; * See Sarkar’s “ Law of Adoption, 55 

25 -W. R. C, E. 235. 2nd ed., p. 215a. 

3 This case was governed by the 10 See VandramnJekisan (Patel) v. 

Bengal School of Law. Manilal CJmnilal {Patel) (1890), 15 

4 (1890), 15 Bom. 565, at p. 576. Bom. 565, at p. 576. 

6 (.1871), 15 W. E. C. E. 548. 11 XXL of 1870. 

8 As to the religious advantage, 12 S. 46 of Act X. of 1865 applied 

see Majendro Narain Lahoree v. Saro - by s. 2 of Act XXI. of 1870 to such 

da Soonduree Dahee (1871), 15 W. B. Hindu wills as are affected by the 

0. B. 548, and ante, pp. 101, 102. latter Act. 
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therein contained shall affect any law of adoption, the question as to the 
capacity of a minor to give authority to adopt is apparently untouched by 
that Act. 1 2 

■Non -testa- It seems now to be impossible for a minor, who is under eighteen years of 

meritary per- a g e? to execute a valid noii-testamentary document conferring an authority 
to adopt, as a registering officer is required to refuse to register a document 
executed by a person who appears to him to be a minor. 3 The Legislature 
has not provided for the case of a verbal permission given by a minor* 

Adoption i y Two persons, even if they are brothers, cannot take the 
tw° peibons. game p ergon j n adoption, either at the same time 3 or at different 
times . 4 

Two co-widows cannot, except perhaps in Western India, 5 take a boy 
in adoption so as to put them both into the position of adoptive mother. 6 

Wai'd of ^ No adoption by a ward of the Bengal Court of Wards, or 

of Wards. of the Court of Wards of Behai’ and Orissa , 7 and no written 
or verbal permission to adopt given by any ward is valid 
without the consent of the Lieutenant-Governor, obtained 
either previously or subsequently to such adoption, or to the 
giving of such permission on application made to him through 
the Court of Wards.? 

Even if the necessary consent be given, a ward of a Court of Wards 
cannot adopt or give permission to adopt unless he be otherwise competent 
to do so. 9 

Madras Court A ward of the Madras Court of Wards cannot adopt or 

of Wards. 


1 Sastri G. C. Sarkar is of a differ- Sarkar’s “ Law of Adoption,’*- p. 306.: 

ent opinion (“Law of Adoption,” p. 4 Post, p. 148. 

230),' but if his view is correct* it 5 Indar Kunwar ( Malmrani ) v. 

follows, as ho points out, “that an Jaipal Kmmar (Maharani) (1888), 
authority to adopt given by a minor 15 I. A. 127, at pp. 144, 14.5 ; 15 .Calc, 
to be valid must be given in words 7 25, at pp. 746, 747. 
and not in writing.” 6 Venkata Naramnlm Appa Row 

2 Act XVI. of 1908, s. 35. An Bahadur (Sri Raja) v. Parthmarathy 

opinion to the contrary effect seems Appa Mow Bahadur (Sri Raja) (1913), 
to have been given by the Legal Re- 41 I. A. 51, at p. 69; 37 Mad. 199, 

membrancer of Bengal (see 12 0. W. N. at p, 220 ; 18 O. W. N. 554, at p. 563 ; 

exxxviii.), but it is submitted that 10 Bom. L. R. 328, at p. Zdl ; Sctrada 
the words of the Act are clear. See Prasad Pal v. Rama Pali Pat (1912) " 
s, .17. ' 17 a W. m 319, at p. 322. 

s Rajeoomar Ball v. Bmessur Dyal 7 Act IX. (B. C.) of 1879, s. 81. 

(1884), 10 Caie. CSS, at pp. 696, 697. 8 Act VII. of 1912, s. 5, read with 

W. Macnaghtcn’s “Hindu Law,” Act IX. (B. 0.) of 1879, s. CL 
vol. i. p. 77. Mayne’s “ Hindu Law,” 6 For example, he cannot adopt 

8th eel, pp. 192, 193. “The Hindu unless he has arrived at t he age of 

law is . . , silent upon the point and discretion, ante, pp. 100, 107. 
contains no rule one way or the other,” 
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give a written or verbal permission to adopt without the consent 
of the Court of Wards . 1 

No adoption by a ward of the Court of Wards of the Central ward of Court 
Provinces, and no written or verbal permission to adopt given Central Pro- 
by such ward, is valid without the consent of the Chief Com- ' vmceb * 
missioner, obtained either previously or subsequently to the 
adoption, or to the giving of the permission, on application 
made to him through the Court of Wards . 2 

A ward of the Court of Wards of the United Provinces Ward of Court 
cannot adopt without the consent in writing of the Court of United Pro- 
Wards, provided that the Court of Wards shall not withhold , vmces ' 
its consent if the adoption is not contrary to the personal or 
special law applicable to the ward, and does not appear likely 
to cause pecuniary embarrassment to the property, or to lower 
the influence or respectability of the family in public estimation. 

This restriction has no application to a proprietor who has 
applied to have his property placed under the superintendence 
of the Court of Wards . 3 

In the Punjab no ward can, without previous sanction in Punjab, 
writing of the Court of Wards, adopt or give permission to 
adopt . 4 

There is no provision with regard to adoption in the Acts relating to Courts of 
Courts of Wards in Bombay 5 and A j mere. 6 Bombayund 

It is submitted that, at any rate in the ease of Sudras , 7 % per* 
a person who is disqualified from inheriting by reason of a | ( ^ ^^ aii " 
personal disability, such as congenital blindness, impotence, or inheritance. 
lameness , 3 can nevertheless take a son in adoption . 9 

Sastri 0. C» Sarkar 10 says that Colebrooke’s English translation of a 
passage 11 in the “ Mitakshara ” is the only authority for denying to persons 
excluded from inheritance the right to adopt, and he gives a translation 


* Act I (M. C.) of 1902, s. 34 (c). 
As to the law before the passing of 
that Act, see Mad. Reg. V. of 1804, 
s. 25, which only deals with adoption 
by a ward. See Jumoona Dassya 
Chowdhram v. Bamasoonderai Dassya 
Gkowdhnmi ( 1876), 3 I. A. 72, at 
p. 83 ; 1 Calc. 289, at p. 295 ; 20 
W. R. C. R. 235, at p. 239. 

■ * Act XVII. of 1885, s. 24. 

3 Act IV. (U. P.) of 1912, s. 37. 


8 Reg. I. of 1888. 

7 In their case no religious cere- 
monies are necessary, post, p. 153. 

8 Post , pp. 370-372. 

9 See Mayne’s “ Hindu Law,” 8th 
ed., pp. 135-137 ; Sarkar’s 45 Law 
of Adoption,” pp. 202, 203, 419; 
“ Punjab Customary Law,” vol. ii. p. 
154. 

10 Sarkar’s 4 'Law of Adoption,” p/ 
202 . 
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which has not such effect. The Ci Dattaka (Jhandrika 55 recognizes the 
right/ and the same view was taken by Sutherland. 2 

Change of religion, or degradation from caste, does not 
per se interfere with the capacity to take in adoption . 3 

Where a man not only renounces Hinduism, but also adopts another 
system of religion with a personal law attached to it, such as Moham- 
medanism, he loses a right which is alien to the system adopted by him/ 

It is difficult to see how a Hindu who has become a Christian can take 
a dattaka son. The boy would not inherit, as the Indian Succession Act 
(X. of 1865) does not provide for an adopted son. Moreover, the religious 
elements of the adoption would be wanting. Clearly a twice-born Hindu 
cannot adopt after becoming a Christian, as he would be incapable of 
performing the necessary religious ceremonies. 

In the case of members of the twice-born classes, a person 
suffering from virulent leprosy, and possibly one suffering from 
any other incurable disease , 5 would apparently be incompetent 
to take in adoption , 6 at any rate until he had performed 
expiation according to the Shastras . 7 In less serious cases of 
leprosy, it seems clear that there is no objection to adoption, 
at any rate after expiation . 8 In the case of Sudras, leprosy can 
be no disqualification for taking in adoption . 6 

In the case of Sudras, as no religious ceremonies are neces- 
sary , 10 an adoption by a person who is in a state of ceremonial 
impurity from the death or birth of a relation is not on that 
account invalid . 11 

1 8. 6, paras. 1-2. According to virulent form.” Their lordships in 

the “ Dattaka Chandrika ” (s. 6, para, that case were dealing with an ap- 
1), the son has a right of maintenance, pointment by a mohunfc of a chela to 
This is disputed by G. CV Sarkar, succeed him, and not with an adop- 
61 Law of Adoption,” p. 419. tion in the ordinary sense. In the 

2 ‘'Synopsis,” 604, 671. See W. Courts below it seems to have been 

Macnaghten, i. p. 66, note. .assumed that incurable leprosy would 

3 Act XXL of 1850. prevent such appointment. 

4 Machbai (Bai) v, 11 irbai (Bed) 7 See Bhoohunesmree Dehki v. 
{1911), 35 Bom. 264. See ante, p. 23. - - Gonrree Doss ■ Turkopmehun mi ( I860), 

5 " Dayabhaga/ chap. v. paras. 7, 11 W. R. €. R. 535 ; 2 W. Main. 

10-13. It would, however, be un- 201, 202. As to the power to dele- 
likely that Courts would extend the gate the performance of ceremonies, • 
grounds for exclusion from inheri- sec cases, post, p. 155. 

tance beyond the decided cases* 8 W. . .Macnaghten’ s' “ Hindu Law/ 

<} See Sarkar’s “Law of Adop- vol. ii. pp. 102, 202. 
tion,” p. 206. In Bhagahun Rumanvg 9 Suhvman Bcwn v. A nan fa Malta 
pas (Mohmt) v. Roghanundiui Ma~ (1900), 28 ( 'ale. 168. 
manuj Das {Mohu.nl) (1895), 22 I. A. 10 Post, p, 153. 

94, at p, 105, 22 Calc. 843, at p. 11 Thawjnlhmmi v. Bamu Muiali 
,858, the Judicial Committee say, (1882), 5 Mad. 358; A sit a Mahmi 
“ In order to disqualify from making Ghosh Moulik v. Nirodt: Mohon Ghosh 
an adoption the leprosy must be of a- Moulik (1.916), 20 C. W. N. 901. = 
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It is not settled whether among the twice-born classes a 
person can adopt when he is in a State of impurity arising from 
the death or birth of a relation , 1 and has not performed the 
necessary expiation. 

This question is not one of great importance, as a person in a state 
of impurity would be unlikely himself to perform ceremonies which would 
be of no religious efficacy. He is apparently competent to perforin such 
ceremonies vicariously, 2 and if they are performed the Court will uphold 
the adoption. 3 * There seems no doubt that ceremonial impurity can be 
removed by expiation. The Courts would probably be disinclined to give 
effect to a disability which can be cured by expiation.* 

In j Lahshmibai v. Ramckandm 5 it was said, “ There is thus admittedly 
no authoritative Smriti text on the point, and whatever the efficacy of 
ceremonial strictness may be, the Courts which administer the law in 
British India must be guided by what is the received practice and custom 
of the country or the class to which the parties belong.” 

The fact that the adoptive father is ceremonially impure does not 
prevent his receiving in adoption, and he can postpone the religious cere- 
monies until the pollution has been removed. 6 

It has been held that a professed ascetic cannot take in Adoption by 

- , . „ ascetic. 

adoption . 7 

Although the Hindu codes did not contemplate an adoption by a 
person who had renounced the world for the sake of religion, there seems 
now, having regard to the provisions of Act XXI. of 1850, nothing to 
prevent a person from emancipating himself from a religious order and 
taking a son in adoption. 8 

A husband does not require the assent of his wife to his Assent of wife 
taking a son in adoption. He may adopt in spite of her express unnecessai > 


1 In Mamalinga Pillai v. Badasiva 
Pillai (1884), 9 M. I. A. 510; 1 W. 
R, P. C. 25, it was assumed that a 
person who at the time of the adop- 
tion was impure in consequence of 
the death of a relative could not 
adopt. See Ranganayahmima v. AU 
war Belli (1889), 13 Mad. 214, where 
the question was as to the adopting 
widow’s power to adopt. Strange’s 
“ Manual,” 83, 2nd ed., p. 18. 

8 Sarkar’s “ Law of Adoption,” p. 
213. See Lahshmibai v. Mamckandra 
(1896), 22 Bom. 590 ; Jamnabai v. 
Uaychand Nahalchand { 1883), 7 Bom. 
225 ; Vijiarangam v. LaJcslman 
(1871), 8 Bom. H. C. R. 0. 0. 244. 

3 Eavji Vinayakrav Jaggannath 

Bhankarsett v. Lahshmibai (1887), 11 

Bom. 381, at p, 395. 


4 Post, p. 372. 

5 (1896), 22 Bom. 590, at p. 595. 

6 Santappayya v. Rangappayya 
(1894), 18 Mad. 397, at pp. 398, 399 ; 
Asita Mohon Ghosh Moulih v. Nirode 
Mohon Ghosh Moulik (1910), 20 C.W. N, 
901. See Sarkar’s “Law of Adoption,” 
2nd ed., p. 215b. 

7 “ Punjab Records,” 1874, p. 83. 

8 In Mhalsabai v. Vithoba Khan - 
dappa Gulve (1862), 7 Bom. H. C. 
App. xxvi., it was held that there 
is nothing in the Hindu law books to 
show that a Vaisya who has under- 
gone the ceremony of Vibhut Vida (a 
ceremony indicating renunciation of 
worldly affairs, analogous to “ retire- 
ment to a forest,” in ancient law, 
Sarkar’s “ Law of Adoption,” p. 201) 
is incapable of adopting a son, 

\ . • V . 7 
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dissent . 1 A wife may, however, join in an adoption by her 
husband. 

There is said to be a practice in Bengal by which a man adopts a son 
in conjunction with more thayi one wife. 2 One wife only can receive a 
boy in adoption so as to step into the position of being his adoptive 
mother. 3 

Adoption by A woman cannot take a child to herself in adoption . 4 

woman. 

If she goes through the form of doing so, the boy acquires no rights 
thereby, either in her property or in that of her husband. 

A woman can, if she is governed by the Mithila school of law, take to 
herself a son according to the Kritrima form of adoption. 5 

As to adoption of daughters by dancing girls and prostitutes, see 
post, pp. 163, 164. 

Permission to Wipe or Widow to Adopt. 

permission to A Hindu, who is capable of taking a son in adoption, can 
wife to adopt. gj ye p 0wer to adopt a son, or sons in succession , 6 

to him, to be exercised either during his lifetime , 7 or (except 
he be governed by the Mithila school of law 8 ) after his death . 9 

1 See Alank Manjari v. Fakir capacity of -women to adopt is to be 
(Jhand Sarlcar (1834), 5 Ben. Sel. R. found in Sarkars “ Law of Adoption,’* 

356 (new edition, 418); <c Bat taka pp. 216-220. 

Mimansa,” s. 1, para. 22. 5 Fast » pp. 157-159. 

2 See Sarkars “ Law of Adoption,” 6 Sham Chancier v. Narayni Dihh 

pp. 183, 184. (1807), 1 Ben. Sel. R. 200 (new 

3 Venkata Nanmmha Appa Mow edition, 270). For other instances. 
Bahadur (Sri Baja) v. Partliusaralhy see Jumoona Dassya Chouxlhrani v. 

Appa Roto Bahadur (Sri Baja) (1913), Bamanundari Dassya Chowdhrani 
41 I. A. 51, at p. 69; 37 Mad, 109, (1876), 3 I. A. 72; 1 Calc. 289; 

at p, 233 ; 18 0. W. N. 554, at p. 563 ; Bhoobun Moyee Delia v. Mam Kuhore 

16 Bom. L. R. 328, at p. 337; Sarada Acharj Chotcdhry (1865), 10 M. I. A. 

Prasad Pal v. Mama Pali Pal (1912), 279 ; 3 W. R, P.‘ U J5 ; "Mam Soondvr 

17 C. W. FT. 319, at p. 322. See post, Singh v, Surbance Dosser, (1874), 22 

p. 182. W. K C it. 121. A* tu u hcilier in 

4 Chowdry Pud-um Singh v. Koer the absence of a special power sons 

Oodey Singh (1869), 12 M. I. A. 350 ; can be adopted in succession, see 
2 B. L. R. (P. C.) 101; 12 W. E. post, p. 129. . : y. 

(P. C.) I; Kurendra Nath Bairagi v. 7 She cannot adopt a. son to him 

Dina Nath Das (1909), 36 Calc. 824. during his lifetime without his 

In Perm Ammcmi v. Knshmsami authority. N nr ay an Babaji v. Nana 

\.A'C{im), 16 Mad. IS2, at p. 194. |^l0fer .(1870)* ’'T ; Boni,/ IE A.;;©;; : y. 

Best, J., expressed the opinion that a 153. 

Jain widow who succeeded absolutely 8 Post, p. 126. 
to her husband’s properly, could 0 Chnwdltry Pmlurn Singh w Koer 
adopt a son to herself, but such Oodey Singh (1809), 12 M.*L A, 350; 
y;\:;V : espressIhn : ;bf .opinion was unnecessary R, L. II. (P* ^ 

for the decision of the case. An 0. 1 ; VdhnM Venkata Krishna Mom 
interesting discussion as to the (Rajah) v. VcnMa Mama Lakshmi 
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“ A man cannot delegate to others, to be exercised after his deaths any 
greater power than he himself possessed in his lifetime,” 1 

The existence of a son, grandson, or great-grandson, who is not per- 
manently incapacited from performing religious rites, 2 does not of itself 
invalidate a power, but it prevents the exercise of the power, which remains 
in suspense* 3 

It is said that when a person is by reason of impurity arising from Ms 
bodily state, such as from virulent leprosy, disqualified from adopting, 4 
he can nevertheless give to his widow a permission to adopt. 5 

Under no circumstances can a son be adopted by any one 
except the man to whom he is adopted, or his widow . 6 

Power to adopt can be given to the wife alone, and to no 
one else , 7 The inclusion of other persons in the power vitiates 
it 8 ; but the donor of the power may express his desire that 
in the exercise of the power the wife should consult any named 
person , 9 and he may make the exercise of the power contingent 
upon the consent of other persons . 10 

It is not clear whether a power to two widows to adopt jointly is good, 11 
but it is possible in Western India. 12 


Existence o! 
son, etc. 


Permission 
given by 
person dis- 
qualified from 
adopting. 

Adoption only 
by adoptive 
father or 
mother. 

Wife alone 
can be donee 
of power. 


Narasayya (1876), 4 1. A. 1, at 
p. 9; 1 Mad. 174, at p. 186; Mut - 
saddi Lai v. Kundan Lai (1906), 33 
I. A. 55 ; 28 All 377 ; 8 Bom. L. R. 
371 ; and cases, post, pp. 118, 119. 

1 Gopee Lall v. Chundraolee JBu- 
Jwojee ( Mussamat Sree) (1872), I. A. 
Sup. Vol. 131, at p. 133; II B. L. 
R. 391, at p. 394 ; 19 W. R, C. R. 12, 
atp. 13. 

2 Ante, p, 104. 

3 Post , pp. 132, 133. 

4 See ante, p. 110. 

5 Sarkar’s 4 4 Law of Adoption,” p. 
206. 

8 Amrito Lai Butt v. Surnomoye 
Basi (1900), 27 I A. 128, at p, 134 ; 
27 Calc. 996, at p. 1002 ; 4 0. W. N.' 
549, at p. 551 ; 2 Bom. L. R. 446 ; 
Lakskmibai v. Ramchandra (1896), 22 
Bom. 590, at p. 593 ; Karsandas 
Naiha v. Ladkavahu (1887), 12 Bom. 
185, at p. 199 ; Bhagvandas Tejmal v. 
Rajmal (1873), 10 Bom. H. C. 241, 
at p. 257 ; Strange’s 44 Hindu Law,” 
vol Si. pp. 93, 94, More than one 
widow cannot adopt at the same time, 
ante, p. 108. 

7 Amrito Lai Bull v. Surnomoye 
Basi (1900), 27 I A. 128, at p. 134 ; 
27 Calc. 996, at p. 1002 ; 4 0. W/N. 


Karsandas Naiha v. Ladlcavahu (1887), 
12 Bom. 185, at p. 199 ; Bhagvandas 
Tejmal v. Rajmal (1873), 10 Bom. 
H. C. 241. 

8 Amrito Lai Butt v. Surnomoye 
Basi (1900), 27 L A. 128 ; 27 Calc. 
996 ; 4 C. W. H. 549 ; 2 Bom. L. R. 
446. 

a See Surendra Nandan Bas v. 
Sailaja Kant Bas Mahapatra (1891), 
Calc. 385. 

10 Beem Churn Sen v. Eeeraloll 
Seal (1867), 2 Ind. Jur. N. S. 225. 
See Amrito Lai Butt v. Surnomoye 
Basi (1900), 27 I. A. 128, at p. 135 ; 
27 Calc. 996, at p. 1002 ; 4 C. W. 
N. 549, at p. 551 ; Bed Gangadhar 
Tilah v. Shrinivas Pandit ( Shri ) 
(1915), 42 I. A. 135; 39 Bom. 441; 
19 C. W. H. 729 ; 17 Bom. L. R. 527. 

11 Barada Prosad Pal v. Rama Pali 
Pal (1912), 17 C. W. 2ST. 319, at p. 322 ; 
V enkataN arasimhaAppa Row Bahadur 
( Sri Raja ) v. Parihasaraihy Appa Row 
Bahadur ( Sri Raja ) (1913), 41 I. A. 
51, atp. 69 ; 37 Mad. 199, atp. 223 ; 18 
C. W. 554, at p. 563 ; 16 Bom. L. R. 
328, at pp. 337, 338. See ante, p. 108. 

12 Indar Kunwar (Maharani) v. 
Jaipal Kunwar (Maharani) (1888), 
15 I A. 127, at pp. 144, 145 ; 15 Calc. 
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Form of 
authority. 


Hindu Wilis 
Act. 


Stamp, 


Registration. 


Revocation of 
power. 


Hindu Wills 
Act. 


The authority need not be in any particular form. It may 
be in writing, or (except in a case to which the Oudh Estates 
Act, 1869, 1 2 applies) it may be oral. 8 

If the authority is contained in a will to which the Hindu Wills Act 3 
applies, such will must be executed in accordance with the formalities 
required by that Act. 4 

If the instrument giving the authority is not of a testamentary character, 
it must, if executed after the 1st January, 1870, be engrossed on a stamped 
paper of ten rupees, 5 and if executed after the 1st of January, 1872, it 
must be registered. 6 

In cases to which the Oudh Estates Act, I860, 1 applies, the power 
must be in writing, 7 but need not be registered. 8 

i A power of adoption may be revoked, either expressly or 
by implication. 

An example of a revocation by implication would be where, after giving 
the power, the man himself takes a son in adoption. 9 

The mere birth of a son would not necessarily imply a revocation, but 
it might, taken with other circumstances, have such effect. 10 

Where the power is* contained in a will, to which the Hindu Wills Act 11 
applies, it cannot “ be revoked otherwise than by another will or codicil, 
or by some writing declaring an intention to revoke the same and executed 
in the manner in which an unprivileged will is required to be executed, 2 3 
or by the burning, tearing, or otherwise destroying the same by the testator, 
or by some person in his presence and by his direction, with the intention 
of revoking the same.” 13 


1 1, of 1809: ~ ; 

2 Soondur Koomaree Debia v, Gu- 
dadhur Pershad Tcwaree (1858), 7 
M, L A. 54, at p. 64 ; 4 W. R. P. 0. 
116, at p. 119; Mutsaddi Lai v. 
Knndan Lai (1906), 33 L A. 55; 28 
All. 377 ; 8 Bom. L. R. 371. 

3 XXI. of 1870. 

4 S. 50 of Act X. of 1865, applied 
by Act XXL of 1870, s. 2, to such 
wills as are subject to the latter Act. 

5 By Act II. of 1899, Sched. L, art. 
3, an adoption deed, that is to say, 
any instrument (other than a will) 
recording an adoption or conferring 
or purporting to confer an authority 
to adopt requires a stamp of ten 
rupees. There are similar provisions 
in Act I. of 1879, Sched. I., art. 38, 
and Act X VIII. of 1869, Sched. II., 
art. 31. ■ 

6 Act XVI. of 1908, s. 17. As to 

whether in the absence of registra- 

tion evidence may be given as to the 

grant of the power, quaere* see 


sundara Mudaly v. Duraisami Muds- 
liar (1903), 27 Mad. 30. 

7 S. 22 (8). 

8 Bhaiya Rabidat Singh v. Indar 
Kunwar ( Mdharani ) (1888), 16 I. A. 
53 ; 16 Calc. 556. 

9 See Goureepershaud Mai v. Jy- 
mala (Mussummaut) (18.14), 2 Ben. 
Sel. R. 136 (new edition, p. 174), 

10 See Gungaram Bhaduree v. Ka- 
sheekaunt Roy (1813), 2 Ben. Sel. R. 
44 (new edition, p. 56). 

11 XXL of 1870. 

12 Act X. of 1865, s. 50, applied by 
Act XXL of 1870, s. 2, to such wills 
as are subject to the latter Act. 

13 Act X. of 1865, s. 57, applied to 
Hindu wills by Act XXL of 1870, 
s. 2. It cannot be revoked by another 
and invalid will which neither ex- 
pressly nor impliedly revokes it ; 
V enhaianarayana Pillai v. Subhammal 
(1915), 43 1. A. 20 ; 39 Mad. 107; 20 
C. W. X. 234 ; 18 Bom. l» 372, 
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Where the power is contained in a will, which is not subject to the Hindu 
Wills Act, the revocation can be effected by parol, x 

When a power to adopt is given to one of several widows, Several 
such widow can adopt without reference to the other widow 
or widows , 2 and she alone can exercise the power . 3 

When power is given to the widows jointly, it cannot be 
acted upon by one of them singly, even on the death of her 
co-widow , 4 except perhaps in Western India . 5 

The question as to whether apart from custom a joint power given to 
several widows is capable of exercise was discussed but not decided in 
Venkata Narasimha Appa Row v. Parthasaraihy Appa Roto (1913), 41 
I. A. 51 ; 37 Mad. 199 ; 18 C. W. N. 554 ; 16 Bom. L. R. 328. It was 
pointed out in that case that two women could not hear the same relation 
as mother to the child 

Where the permission is given to all of the widows severally, 
the elder widow, and on her refusal the younger widow can 
adopt . 6 

Where the authority contemplates simultaneous adoptions by the 
several widows, so that there should be two adopted sons living at the 
same time, the power is incapable of being exercised at all. 7 


1 Pertab Narain Singh (Maharajah) Jaipal Kunwar (Makar ani) (1888), : 

y. Subhao Koer (Maharanee) (1877), 15 I. A. 127, at pp. 144, 145; 15 : 

41. A. 228; 3 Calc. 626; 1 C. L. R. Calc. 725, at pp. 746, 747. , ! 

113. In that case a verbal authority 6 Ranjit Lai Karmakar v. Bijoij 

given by a Hindu testator for the Krishna Karmahar (1912), 39 Oak?, 

destruction of a will, althoxigh the will 582 ; 16 C. W. N. 440; MondahM 

was not in fact destroyed, was held Dasi v. Adinath Dey (1890), 18 Calc, 

to constitute a revocation of the will. 69. In Luckinarain Tagore's case, 

2 Colebrooke's remarks in Cliel- F. Macnaghten’s £< Considerations,” p. 

lummal v. Munummal (1803) ; 172, Sircar’s “ Vyavastha Darpana,” f 

Strange’s “ Hindu Law,” vol. ii. p. 91. 2nd ed., 842, the claim of the eldest ! 

3 Mayne’s Ct Hindu Law,” 8th ed., widow was upheld by the Court. For j 

p. 149. An authority given to an instance of a power given to the I 

the u Maharani Sabibap to adopt elder widow to adopt three sons sue- . 7j 

was held to give power to the elder cessively and thereafter to the younger ^ ] 

widow alone. Indar Kunwar ( Ma - widow to adopt, see Aichoy Ghunder :"- r\ 

liarani) v. Jaipal Kunwar (Maharani) Ragchi v. Kallapahar Haji- (1885), l 

(1888), 15 I A. 127; 15 Calc. 725. 12 I. A. 19S ; 12 Calc. 406. 1 

* See Venkata NamsinJia Appa 7 Surendra Keshan Roy v. Loorga- \ 

Row Bahadur v. Parthasaraihy Appa sundari Dassee (1892), 19 I. A. 108 ; I 

Row Bahadur (Sri Rajah) (1913), 41 19 Calc. 513 ; Akhoy Ghunder Bagchi j 

I. A. .51 ; 37 Mad. 199 ; 18 0. W. v. Kallapahar Haji (1885), 12 I. A. J 

N. 554; 16 Bom. L. R. 328; Sarada 198; 12 Calc. 406, but the Court 1 

Prosad Pal v. Rama Pali Pal (19 12), will, if possible, give to the document j 

17 C. W. N. 319, at p. 322. Sir F. a construction which will make $ ’ ] 

Maonaghten, “Considerations,” p. 171. lawful adoption possible,' 

■ # fndar Ktmmr (Maharani) y t * - ..... I 
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The permission may be absolute, or its exercise may be 
contingent upon certain events , 1 or may be subject to lawful 
conditions, or may be subject to restrictions as to the boy to be 
adopted, or otherwise. 

The exercise of the power may be contingent upon the consent of 
persons named by the husband, 2 and if such consent cannot be obtained 
the authority cannot be exercised. 3 

A direction to a wife “ to adopt a son with the good advice and opinion 
of the manager,” does not make the adoption contingent on the consent of 
the manager. 4 

In some cases the contingency which is expressed is one that is implied 
by the law, as, for instance, a man gives to his wife a power to adopt in 
case his son dies under age and unmarried. 5 

There is authority that where the power of adoption requires as a 
condition of its being exercised that particular arrangements should be 
made with regard to the property, as, for instance, that particular property 
should be devoted to a charity, effect must be given to such condition. 6 

The failure of a disposition as to property in a will does 
not necessarily affect a power of adoption . 7 

Where the contingency, upon the happening of which the 
power is to be exercised, does not occur, the power cannot bo 
exercised. 

For instance, A, leaving his wife pregnant, makes a will giving her 
authority to adopt “ in case the son to be bom shall die.” The widow is 
delivered of a daughter. The power cannot be exercised. 8 


1 A condition subsequent, i.e. pro- Kant Das Malmpatm (.1891), 18 Calc. ' 
viding that in a certain event the 385. 

adoption is to become void, would 6 VellanH Venkata Krishna Mow 
not affect an adoption which has been {Rajah) v. Venkata Rama Lakshmi 
made. Narsayya (1876), 4 I. A. 1, at p. 9 ; 

2 Beem Churn Sen v. Heeraloll Seal I Mad. 174, at p. 186 ; 26 W. It. C. 

(1867), 2 Ind. Jur. N. 8. 225. See R. 21, at p. 22.' See Bykant Monea 

Amrito Lai Dutt v. Surnomoye Dasi Roy v. Kisio Soonderee Roy (1867), 

(1900), 27 I. A. 128, at p. 135 ; 27 7 W. R. C. B, 392 ; Sohdchna (Mm- 

Calc. 996, at p. 1002; 4 C. W. N. summaut) v. Ramdolal Pande (1811), 

549, at p. 551. 1 Ben. Sel. R. 324 (new edition, 434). 

3 See Beem Chum Sen v. Heera - 6 Ganapati Ayyan v. Savithri Am*, 

loll Seal (1867), 2 Ind. Jur. K S. mal (1897), 21 Mad. 10. As to the 

225; Amirikayyan v. Ketharamay - power of the adoptive father to 

yan (1890), 14 Mad. 65, at p. 70; restrict the adopted son's rights in an* 
TaracJmm Ghaiterjee v. Suresh Chun- cestral property, see post, pp. 184, 185. 
der Mooherji (1889), 16 I. A, 166, 7 Bachoo Kurhisondas v. Mankortbai 

judgment of High Court, at p. 167 ; (1907), 34 I. A, 107; 31 Bom. 378; 

Amrito Lai Duit v. Surnomoye Dasi 11 0. W. Ff. 769 ; 9 Bom. L. R. 646. 

. (1900), 27 I. An 128, at p. 134; 27 8 Mohendwfott 3Iookerjee v. Rooki- 

- Calc. 996, at p. 1 002 ; 4 C. W. N. ney ,Dabe& (lSQ4) y Corytdn, : : : 42, 

■549, -at p. 551; 2 Bom. L. R. bably: the ''Court' woidd ^ 

^16. more liberal construction to a pro* 

4 Surendm Nandm Das v. Sailaja vision of this kind, see post, p. 117* 
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Where the exercise of the power is contingent upon cir- invalid con- 
ciimstanees, which involve an invalid adoption, or is contingent tin ° enc ^ ' 
upon illegal, or immoral, or impossible conditions, the power 
cannot be exercised. 

In a ease where the power was only to be exercised in ease of the dis- 
agreement of the wife and son, the power was held to be invalid. 1 

A permission to adopt must be strictly construed , 2 but a strict com 
possible construction which would render the power valid s lue lon ‘ 
should be preferred . 3 If the permission be acted upon it 
must be strictly followed . 4 


As to successive adoptions, see post, pp. 129, 130. 

If the strict exercise of the power would involve an invalid adoption, 
then no effect can be given to the power, as, for example, where the donor 
of the power directs the simultaneous adoption of more than one child, 3 
or the adoption of a boy during the lifetime of a living son, 6 

Where the husband has specified the boy to be adopted, Specification 
or the class out of which a boy is to be adopted , 7 his direction oi boy * 
must be followed. It is not settled whether if a specified boy 
be unavailable, another boy can be adopted . 8 


1 Solukhna ( Mussummaut ) v. Bam- 
doled Pande (1811), 1 Ben. Sel. R. 
324 (new edition, 434). 

2 Mohendrololl Moo her jee v. Boolci- 
ney Dahee (1864), Coryton, 42. This, 
and other cases, which lay down the 
rule that powers of adoption are to 
be strictly construed are criticized in 
Sarkar’s Ci Law of Adoption,” p. 235, 
where it is advocated that a liberal 
construction should be given to 
powers of adoption. 

3 See Akhoy • Chunder Bagchi v. 
Xalapahar Haji (1885), 12 I. A. 198 ; 
12 Calc. 406 ; Banjit Lai Karmakar 
v. Bijoy Krishna Karmakar (1912), 39 

' Calc. 582 ; 16 0. W. N. 440. 

4 Chowdhry Pudum Singh v. Koer 
Oodcy Singh (1869), 12 M. I. A. 350, 
at $>. 356; 12 W. R. P. O. 1, at 
p. 2, where their lordships say, 44 Of 
course such a power must be strictly 
pursued.” (In the report of the 
same ease in 2 B. L. R. (P. 0.) 101, 
at p. 104, the words arc reported as, 
u Of course such authority must be 
strictly proved.”) See Amriio Lai 
Butt v. Surnomoye Dost (1900), 27 
I. A. 123 * 27 Calc, 996 ; 4 0. W. N. 


549 ; 2 Bom. L. R. 446 ; Mutsaddi 
Lai v. Krnidan Lai (1906), 33 I. A. 55 ; 
28 All. 377 ; 8 Bom. L. R. 371. 

5 Surendra Keshav Boy v, Doorga- 
sundari Dassee (1892), 19 L A. 108 ; 
19 Calc. 513. See Akhoy Chunder 
Bagchi v. Kalapahar Haji (1885), 12 
LA. 198; 12 Calc. 406. S. 0. in 
Court below, Gyanendro Chunder 
Lahiri v. Kallapahar Ha jee (1882), 9 
Calc. 50 ; II C. L. R. 297 ; Chounda - 
wake Bahoojee [Gosaeen Sree) v. 
Girdhareejee (1868), 3 Agra, 226. 

6 In tills case the adoption cannot 
be made even after the death of the 
living son. Joychundro Baee v. Bhy- 
rubcfnindro Baee , Ben. S. D. A, 1849, 
p. 461 ; Solukhna { Mussummaut ) v. 
Bamdolal Pande (1811), .1 Ben. Sel. 
B. 324 (new edition, 434). 

7 Amirthayyan v. Ketharamayyan 
(1.890), 14 Mad. 65. 

8 Mohendrololl Mookerjee v. Booki- 
ney Dabee (1864), Coryton, 42, at p. 
40; Amiri yyan v. Ketharamayyan 
(1890), 14 Mad. 65. Contra opinion 
of Bengal pundits in Veerapermall 
Pillay v. Narrain Pillay (ISO I), I 
Mad. N. 0. 78, at p. 9$. 
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Motive of 
widow. 


In Bombay an authority to adopt a specified boy would not, at any 
rate in the case of that boy being unavailable, prevent an adoption of 
another boy, unless the husband has expressly forbidden the adoption 
of any other boy. 1 In an old case 2 a similar rule was applied in Madras, 
but in a recent case 3 a different view was entertained. It is submitted 
that except in a case governed by the Maharashtra school of law, an 
authority to adopt a specified boy cannot be exercised with respect to any 
other boy. The above-named school permits an adoption by the widow 
without the express consent of her husband, 4 and will not imply a pro- 
hibition to adopt a boy other than the named boy. 

Where the adoption is otherwise valid, a discussion as to the 
motive of the widow for adopting is immaterial . 5 


Adoption by Widow. 

There is a difference of opinion between the schools as to 
the power of a widow to adopt a son to her husband. 

Origin ol The difference of doctrine of the several schools of law arises from the 

twoerf^ciwols* inter P re ^ atl0ns P u t by the schools upon a text of Yasishta . 6 As to this, 
’ the Judicial Committee said, in Collector of Madura v. Moottoo Eamalinga 
Sathupathy , 7 “ All the schools accept as authoritative the text of Yasistha , 
which says, c Nor let a woman give or accept a son unless with the assent 
of her lord.’ But the Mithila school apparently takes this to mean that 
the assent of the husband must be given at the time of the adoption, and, 
therefore, that a widow cannot receive a son in adoption, according to 


1 See Lalcslimibai v. Eajaji (1897), 
22 Bom. 996, approving of the fol- 
lowing passage in West and Biihler, 
vol. ii. p. 965, “It is common for a 
husband authorizing an adoption to 
specify the child he wishes to be 
taken. Should that child die, or be 
refused by his parents, the authority 
would still be held, at least, in 
Bombay, to warrant the adoption of 
another child, unless, indeed, he had 
said such a child and no other.’ 
The presumption is that he desired an 
adoption, and by specifying the object 
merely indicated a preference.” See 
Mamclumdra Baji v. Bapu Khandu, 
Bom. P. J. 1877, p. 42. 

2 VeerapermaM Pillay v. Narrain 
Pillay (1801), 1 Mad. N, 0. 78. 

3 Amirthayyan v, Kelharamayycm 
(1890), 14 Mad. 65* See post, p, 
329. 

4 Post, pp. 124, 125. 

5 Vdlanki Vmkata Krishna Ron 


(Eajah) v. Venkata Mama Lakshni 
Nctrsayya (1876), 4 I. A. 1, at p. 14 ; 

I Mad. 174, at pp. 190, 191 ; 26 W. R. 
C. R. 21, at p. 26 ; Eamckandm 
Bhagamn v. Mulji Nambhai (1896), 
22 Bom. 558 (a decision of a full 
bench of the Bombay High Court). 
The following were previously re- 
ported decisions on the same question : 
Bhimawa v. Sang aim (1896), 22 Bom. 
206 ; Mahdblesmr Foniba v\ Bargain i 
(1896), 22 Bom. 199 ; Yithoha v. Bajm 
(1890), 15 Bom. 110 ; VmidmvanJeki* 
mn (Patel) v. Manital Ohunilal (Paid) 
(1890), 15 Bom. 565 ; Eupchand Hin* 
dumal v. Maklmdbai '(1$ 71), 8 Bom. 
3EL C. A. 0. 114 ; Ealclmahai v. "Bad* 
habai (1868), 5 Bom. H. 0. A, Cl 
181. 

6 XV. 1-8 ; Cole brocket « Di- 
gest,” vol. iii. p. 242. 

7 (1868), 12 M. I. A. 397, at pp. 
485, 436 ; 1 B. L. R. 'IV a' ly aVpA 
12 j 10 W, R. P. a 17, ai.jp, UK'KRV! 
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the Daitaha form, at all. The Bengal school interprets the text as requiring 
an express permission given by the husband in his lifetime, but capable 
of taking effect after his death; whilst the Muyoohhu and KoostJmbha 
treatises which govern the Mahratta school explain the text away by 
saying that it applies only to an adoption made in the husband’s lifetime, 
and is not to be taken to restrict the widow’s power to do that which the 
general law prescribes as beneficial to her husband’s soul. Thus, upon a 
careful review of all these writers, it appears that the difference relates 
rather to what shall be taken to constitute, in cases of necessity, evidence 
of authority from the husband, rather than to the authority to adopt being 
independent of the husband.” 

Under the Bengal school of law a widow cannot adopt a Bengal school* 
son without the express permission of her husband. 1 

Where a power of adoption is given to two widows successively the 
elder would have the preference. 2 

The same rule applies under the Benares school of law. 3 Benares 

school. 

It applies even if the deceased husband w r as a member of a joint 
undivided family, and his rights had devolved by survivorship upon the 
other members of the family. 4 

Among the Jains, the right of a childless widow to adopt is generally Jains* ; 

co- extensive with the right which was possessed by her husband, and does 
not depend upon his authority, either express or implied. 5 

Such right, as being derogatory to the ordinary Hindu law, must be 
specially proved in each case. It has been affirmed in cases of members 
of the Saraogee Agarwala sect from Meerut, 6 Aligarh, 7 Saharunpur, 8 and 


1 Soluklma (Mussummaut) v. Earn- Iraj Konwur (Ranee) (1816), 2 Ben. 
dolal Pande (1811), 1 Ben. Sel. R. Sel. R. 169 (new edition, 216); Jai 
324 (new edition, 434) ; Tara Munee Ram Dliami v. Musan Dhami (1830), 
I) ibia ( Musst .) v. J Devnarayun Rai 5 Ben. Sel. B. 3. See Parblm Lai 
(1824), 3 Ben. Sel. B. 387 (new (Lola) v. Mylne (1887), 14 Calc. 401, 
edition, 516); Janki JDibeh v. Sitda at pp. 415, 416. 

Sheo Rai (1807), 1 Ben. Sel. R. 197 4 See Gy C. Sarkar’s “ Law of 

(new edition, 262) ; Kishenkani Go - Adoption,” p. 229. 
surnnee v. Purmanund Goswamee 5 Sheo Singh Rai v. JDakho (Mussu- 
(1810), 2 W. Mac n. 175. mut) (1878), 5 I. A. 87; 1 All 688; 

2 Bijoy Krishna Karmalcar v. Ranjit 2 C. L. R. 193 ; Asharfi Kwiwar v. 
Lai Karmalcar (1911), 38 Calc. 694. Rup Chand (1908), 30 AIL 197. See 

8 llaimun Chill Sing (Raja) v. the latter case as to the right of a 

Ghmsheam Sing (Koomar) (3834), 2 senior widow to adopt without the 

Knapp, 203 ; 5 W. B. P. C. 69. (The concurrence of the junior widow, 
decision in this case was limited to 6 Sheo Singh Rai v. Dalclio (Mussu- 
the district of Etawah, but it has mut) (1878), 5 I. A. 87 ; 1 All. 688; 

been accepted as declaratory of the 2 CL L. B. 193; Manohar Lai v. 
law of the Benares school) Chowdhry Banarsi Das (1907), 29 All. 495. 
Pudum Singh v. Koer Oodey Singh 7 Lakhmi Chand v, Galto Bai (1886), 
(1869), . 12 M. I. A. 350 ; 2 B. L. B. 8 All. 319. . f g 

(P. 0.) 101 ; 12 W. B. P. C. 1 ; Tulshi 8 Asharfi Kunwar v. Rup Chand 
Ram v. BeMri Lad (1889), 12 All (1908), 30 All. 197. 

82 8 ; Shumshere Mutt {Raja) v. JDi- 
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Dravida 

school. 


Arrah , 1 and in a case of the Oswal sect from Moorshedabad , 2 and also in 
an old case from Lower Bengal , 3 in which it does not appear to what sect 
the parties belonged. In a case in Madras , 4 it was held that the custom 
was not proved. 

According to the Dravida school, a widow can adopt 
either with her husband’s express permission , 5 or, if there 
be no express or implied prohibition by him, with the assent 
of her husband’s kindred , 6 at or about the time of the 
adoption , 7 

Prohibition by “ Inasmuch as the authorities in favour of the widow’s power to adopt 
husband. with the assent of her husband’s kinsmen proceed in a great measure upon 
the assumption that his assent to this meritorious act is to be implied 
whenever he has not forbidden it, so the power cannot be inferred when a 
prohibition by the husband either has been directly expressed by him, or 
can be reasonably deduced from his disposition of his property, or the 
existence of a direct line competent to the full performance of religious 
duties, or from other circumstances of his family, which afford no plea for 
a supersession of heirs on the ground of religious obligation to adopt a son 
in order to complete or fulfil defective religious rites. * • . The same 
reasons which justify a presumption of authority to adopt in the absence 
of exx>ress permission are powerful to exclude a presumptive prohibition 
to adopt when on a new and unforeseen occasion the religious duty arises,” 8 
The assent may be withdrawn before the adoption . 9 


Failure of 
disposition 
implying 
prohibition. 


In Madras it is established 


that, unless there is some 


Power eo- 

that of express prohibition by the husband, the widow’s power, at 

husband. 


1 Ilarnabh Per shad v, Mandil Bass 
(1899), 27 Calc. 379. 

2 Manik Ghand Gohcha v. Jagat 
Seiiani PmnJcimmn Bibi (1889), 17 
Calc. 518. It was also held in this 
case that the adoption of orthodox 
Hinduism does not affect the right. 

3 Govvndnath Bay {Malta BajaJt) 
v. Gulal Chand (1833), 5 Ben. Sel. 
R. 276 (new edition, 322). 

4 Peria Ammani v. Krishnasami 
(1892), 16 Mad. 182. 

5 Vettanlci Venkata Krishna Bow 
{Rajah) v. Venkata Bama Lakshmi 
Narsayya (1876), 4 I. A. 1, at p. 9 ; 
1 Mad. 174, at p. 186 ; 26 W. R. 0. 
R. 21, at pp. 22, 23 ; Baghunadha {Sri) 
v. Brozokishoro {Sri) (1876), I. A. 
154; 1 Mad. 69 ; 25 W. R. CL R. 
291 ; Arundadi Ammal v. Kuppammal 
(1867), 3 Mad. H. (X 283. 

6 Collector of Madura Mootioo 

BamaMnga Saihupathy (1868), 12 M. 


I A. 397; 1 R. L. R. (P. CL) 1; 10 
W. R. P, CL 17 ; Baghunadha {Sri) v, 
Brozokishoro {Sri) (1876), 3 L A, 
154, at p. 191 ; 1 Mad. 69, at p. 81 ; 

25 W. R. C. R 291, at p. 302 ; T el- 
lanki Venkata Krishna Bow {Rajah) 
v. Venkata Bama Lakshmi Narsayya 
(1876), 4 I. A. 1; 1 Mad. 174 ; 20 
W. R. CL R. 21 ; Parasara Bhattar v. 
Bangamja Bhattar (1880), 2 Mad. 
202 ; Arundadi Ammal v. Kuppammal 
(1867), 3 Mad. H. CX 283. 

7 A consent previously obtained 
from a deceased sapimla is not 
sufficient : Mam* v. Suhbarayar (1 91 1 ), 

26 Mad. 145. 

8 Collector of Madura v: Mootioo 
BamaMnga Saihupathy (1868), 12 M. 
I. A. 397, at pp. 443, 445 ; 1 B. L. 
R. (P. 0.) 1, at pp. 17, 18, 19; 10 
W. R. P. CX 17, at pp. 24, 25. 

0 M ami v. Suhbarayar (1911), 36 
Mad. 145, at p. 147. 


CHAP. III.] 


I) It A VIDA SCHOOL. 


121 


least with concurrence of sapindas in cases where that is 
required, is co-extensive with that of the husband . 5 ' 1 

The power to adopt with the assent of the husband’s kinsmen 
applies to every case in which a widow might make an adoption 
under the express authority of her husband . 2 

Tims she can adopt on the death of a natural son, 3 and she can take 
successive sons in adoption on the death of sons previously adopted, either 
with t he assent of her husband 4 or of his kinsmen. 

Among the Namhudri Brahmins in Malabar in theory the widow’s Nambudri 
power is as under the Dravida school, but in its application the husband’s Lrahmms * 
authority is presumed, unless there is an express prohibition, at any rate 
when the adopting widow is the surviving member of the Mam . 5 

“Where the husband’s family is . . . undivided, . . . theca nsentof ^ 
father of the husband, if alive, might, as the head of the sufficient,'. ; 
family and the natural guardian of the widow, be competent Jomt 
by his sole assent to authorize an adoption by her.” 6 

Where the father is not alive, it was said in the Ramnad 
case 7 that “ the consent of all the brothers, who in default of 
adoption would take the husband’s share, would probably be 
required, since it would be unjust to allow the widow to defeat 
their interest by introducing a new coparcener against their will,” 
but an adoption with the consent of the manager of the joint 
family, who is acting bona fide, would apparently be upheld . 8 

In the latter case, and also probably in the case of a consent 
by the father, as head of the family, such due consideration of 
the propriety of the adoption would be necessary , 9 as is required 
in the case where the family is separate . 10 




1 Guridingaswami (Sri Balusit) v. 
MamalaJcshmamma (Sri Bahtsu) (1899), 
20 I A. 113, at p. 128 ; 22 Mad. 398, 
at p. 408 ; 3 C. W. N. 427, at pp. 436, 

3 Yellanki Venkata Krishna Mow 
(Rajah) v. Venkata Mama Lakshmi 
Narsayya (1876), 4 I. A. 1, at p. 10 ; 
1 Mad. 174, at p. 1S7 ; 26 W. R. C. 
II, 21, at p. 23. 

3 Ibul “ 

4 Parasara Bhatiar v. Rangaraja 
Bhattar (1880), 2 Mad. 202, at p. 205. 

s Vasiulevan v. Secretary of State 
(1887), II Mad. 157, at p. 179. In 
this case the widow was the sole sur- 
viving member of the Mam, so the 
question whether the consent of the 


other members was required did not 
arise (see p. 188). 

0 Collector of Madura v. Moottoo 
Ramalinga Sathupafhy (1868), 12 M. 
I A. 397, at pp. 441, 442 ; 1 B. L. 
R. (P. C.) 1, at p. 36; 10 IV. R. P. 

0. 17, at p. 23. 

7 Ibid. 

8 See Raghmada (Sri) v. Brozo - 
Hshoro (Sri) (1870), 3 I. A. 154, at 
p. 191 ; 1 Mad. 69, at p. 81. ; 25 W. 
R. 0. R. 291, atp. 302 ; Sarkar’s “ Law 
of Adoption,” p. 259. 

® See Kamnubdi Ganesa Malnamai- 
yar v. Qopala Rainamaiyar (1880), 7 

1. A. 173, at pp. 177, 178, 179 ; 2 
Mad. 270, at pp. 273, 280, 281. 

10 Post , p. 122. 
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“ Even in the case of an undivided family, when a widow 
of a member thereof makes an adoption without the authority 
of her husband or the assent of her father-in-law, it cannot be 
taken to be the settled law that the assent of all the then 
surviving members of the coparcenary is absolutely necessary.” 1 
The consent of kinsmen is required on account of the incapacity 
of women to act rather than to procure the consent of all whose 
interests will be defeated by the adoption . 2 

Where the joint family consists of several branches, it would 
seem to be sufficient to obtain the consent of the branch to 
which the husband belonged . 3 

It is clear that when the family is undivided the requisite 
authority cannot be sought for outside the family . 4 

Where the widow has taken by inheritance the separate 
estate of her husband, the consent of every kinsman, however 
remote, is not essential. The consent of the father-in-law 
would be sufficient . 5 If the father-in-law be dead, “there 
should be such proof of assent on the part of the sapmdas as 
should be sufficient to support the inference that the adoption 
was made by the widow, not from capricious or corrupt motives, 
or in order to defeat the interest of this or that sapinda, but 
upon a fair consideration, by what may be called a family 
council, of the expediency of substituting an heir by adoption 
to the deceased husband.” 0 

1 See V enkatakrislinamnia v. Anna- husband was nofc sufficient to validate 

■purnarmna (1899), 23 Mad. 486, at an adoption by a widow to which the 
pp. 487, 488. husband’s undivided brother and the 

2 Collector of Madura v. Mooltoo head of the undivided family had not 
llamalinga Sathupatliy (1868), 12 M. assented. 

I. A. 397, at p. 442 ; 1 B. L. R. (P. 0.) 5 Collector of Madura v. Moottoo 

i, at p, 17 ; 10 W. R. P. 0. 17, at p. Kamalinga Sailmpathy (1868), 12 M. 
23 ; Narayanmami Naick v. Man - I. A. 397, at p. 442,* 1 B. L. E. (P. 
gammal (1905), 28 Mad. 315, at p. C.) 1, at pp. 16, 17; 10 W, R. P. CV 
319 ; Mami v. Subbaraycir (1911), 36 17, at p. 23. 

Mad. 145, at p. 147. 6 Vellanki Venkata Krishna Sow' 

:1 Sarkar’s “ Law of Adoption,” (Rajah) v. Venkata Mama Laknhini 
p* 259. Narsayya (1876), 4 I. A. 1, at p. 14 ; 

4 Raglmnada (Sri) v. Brozokishoro 1 Mad. 174, at pp. 190, 191 ; 26 W. 
(Sri) (1870), 3 I. A. 154, at p. 191; R. C. R. 21, at pp. 25, 20, explaining 
1 Mad. 69, at p. 81 ; 25 W. R. 0. R. Collector of Madura v. Moottoo Ham, a- 
291, at p. 302, approving of Mama* linga Sathupatliy (1868), 12 M. LA. 
mami lyen v. Bhagati Ammal (1873), 397, at pp. 442, 443 ; I B. L. R. 

8 Mad, Juv. 58, where it was held (P. C.) 1, at p. 17'; 10 W. R. P. C. 17, 
by the Sudr Court of Travancore at p. 23. In the latter case the con- 
that the assent of certain separate sent of a majority of the saphidas 
dayadies (kinsmen} of the deceased was held sufficient. See Paramrn 
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A widow should give to all the sapindas concerned an oppor- 
tunity to advise her with regard to making an adoption, or 
against adopting a particular boy . 2 

The omission by the widow to ask the consent of one of two divided 
brothers of the deceased husband could not be justified by saying that it 
was known he would refuse. To consult him is essential to the widow’s 
obtaining the mind of the kinsman on the question. 2 

Where the nearest sapinda refuses his consent upon improper grounds, 
the consent of a remoter sapinda will justify an adoption. 3 

The consent of the sapindas must be free, and given solely Nature- of 
in the due exercise of the discretion confided to them by the consent * 
law with a view to the selection of a suitable boy for adoption. 

Thus a consent given on an untrue representation that the widow 
had received the permission of her husband is of no effect . 4 

In the Collector of Madura v« Moottoo Bamalinga SatJiupathy 5 the Gifts to pre- 
judicial Committee said : “ Though gifts' to procure assent might be power- cure assent, 
ful evidence to show no adoption needed, they do not in themselves go 
to the root of the legality of an adoption,” but there is apparently no 
doubt that a consent obtained only by a money payment and without 
proper consideration of the propriety of the adoption, would vitiate an 
adoption. 6 

u There is nothing improper in a sapinda proposing to give his assent to 
a widow adopting his own son, if such son be the nearest sapinda , and 
refusing to give his assent to her adopting a stranger or more distant 
sapinda , if there be no reasonable objection to the adoption of his own 

. ■ - : ” * ; ■. ■ j 

Bhattar v. Hangar a ja Bhattar (1880), 345. | 

2 Mad. 202, at p. 206, in which case 2 Ibid. | 

the assent of some sapindas was held 3 VenJcatarama Baja v. Papamma 

sufficient on its being shown that the (1914), 39 Mad. 77. 

consent of the others was refused 4 Baghunadha (Sri) v. Brozolcislioro i 

from interested or improper motives, (Sri) (1876), 3 I. A. 154, at p. 193; j 

or without a fair exercise of discre- 1 Mad. 69, at p. 82 ; 25 W. R. C. R. 

tlon. See also V enhataJcrishnamma v. 291, at pp. 302, 303; Karunabdhi 

Annapurnamma (1899), 23 Mad. 486, Oanesa Ratnamaiyar v. Gopala Ratna~ J 

where one sapinda, without giving maiyar (1880), 7 I. A. 173; 2 Mad. j 

any reason, refused to consent. As 270 ; Venkamma (Jonnalagadda) v. i 

to the necessity for a consideration Subrahmaniam (Jonnalagadda) (l 906), 1 

by tlie sapindas , see Baghunadha 34 L A. 22; 30 Mad. 50; 11 C. W. H 

(Sri) v. BrozoJcishoro (Sri) (1876), 3 'Nl 345; 9 Bom, L. R. 89 ; 8. O. in j 

L A. 154, at pp. 192, 193; 1 Mad. Court below, Subrahmanyamv. Ven~ j 

69, at pp. 82, 83 ; 25 W. R. C. R. harwma (1903), 26 Mad. 627. See ; j 

291, at pp. 302, 303; Karunabdhi DanaJcoii Ammal v. Balasundara f 

Ganesa Batnamaiyar v. Gopala Ratna* Mu&dliar ( 1911), 36 Mad. 19. \ 

maiyar (1880), 7 I. A. 173; 2 Mad, 5 (1868), 12 M. I. A. 397, at p. , . ,:v ■ , : ] : { 

270. In this case the family was 443 ; 1 B. L. R. (P. C.) 1, at p. 17 10 | 

joint, , W. R. P. C. 17, at p. 24. ' ■] 

1 Venkamma (Jonnalagadda) v* 6 Danaleoti Ammal v. Balasundara J 

Subrahmaniam (Jo?malagadda) (1906), Mudaliar {1911), 36 Mad. 19. !; 

34 I A. 22 ; 30 Mad 50; li; C, W.N. ’ i 
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son,” 1 or to his stipulating that his own share should not be reduced by 
the adoption, 2 

When the majority of the sapindas consent, it will be presumed that 
their assent was given on bond fide grounds. 3 

The assent must be to an adoption of a specified boy, and 
not to an adoption generally. It must be acted upon within 
a reasonable time , 4 and has no operation after the death of the 
person giving it . 5 

An adoption by the senior widow with the consent of the 
sapindas is valid without the consent of the junior widow ; 6 
but an adoption by the junior widow without the consent of 
the senior widow is invalid , 7 

According to the Maharashtra school a widow can adopt 
either with her husband’s express permission 8 or without such 
permission , 9 if the estate be vested in her 10 and there be no 
express 11 or implied 12 prohibition by him. If the husband was 


1 Subrahmanyam v. Venkamma 
(1903), 26 Mad. 27, at p. 837. 

2 Srinivasa Ayyangar y. Ranga- 
sami Ayyangar (1907), 30 Mad, 450. 

3 V enkatakrishnamma v. Annapur - 
namma (1899), 23 Mad. 480, at p. 488. 

4 See Suryanarayana v. Venkata - 
ramana (1903), 26 Mad. 681, at p. 
685. 

5 See Lalcshmibai v. Vishnu Vasudev 
Bele (1905), 29 Bom. 410 ; 7 Bom. 
L. B. 436. 

6 Narayanasami Naick v. Mangmn - 
mat (1905), 28 Mad. 315. See post, 
p. 126. As to a joint adoption, see 
ante, p. 115. 

7 Venkatappa Nayanim Bahadur 
(Rajah) v, Bamara JRenga Mao (1915), 
39 Mad. 772. 

8 Binkar Silaram Prabhu v, Ganesh 
Shivram Prabhu (18 79), 6 Bom. 505 ; 
G. C. Sarkars ei Law of Adoption,” p. 
2 28. 

9 Collector of Madura v. Mootloo 
Ramalinga Sathupaihy (1868), 12 M, 
I. A. 397, at p. 436 ; 1 B. L. 11, 
(P. C.) 1, at p. 12 ; 10 \V. 11, P. 0. 17, 
at p. 21 ; Gopal Balkrishna Kenjale 
v. Vishnu Raghunalh Kenjale (1898), 
23 Bom. 250 ; Ramchandra Bhagavan 
v. Mulji Nanabhai (1896), 22 Bom, 
558, at pp. 566, 568 ; Amava v. 
Mahadgauda (1896), 22 Bom, 416, 
at 418; Gavdappa v. Gmmallappa 


(1894), 19 Bom. 331, at p. 337; 
Vandravan Jekisan (Patel) v. Manihl 
Chunilal (Patel) (1890), 15 Bom. 
565; Ramji v. Qham.au (1879), 6 
Bom. 498 ; Rupchand Hindumat v. 
Raklmabai (1871), 8 Bom. H. O. (A. 
C.) 114; Raklmabai v. Radhdbai 
(1868), 5 Bom, H. 0. (A. G) 181, 
and earlier eases cited therein ; 
“Mayukha,” cliap. iv. s. 5, paras, 
17, 18. 

10 Ramji v. Ghamau (1879), 6 Bom, 
498, at pp. 503, 504 ; Binkar Sitaram 
Prabhu v. Ganesh Shivram Prabhu 
(1879), 6 Bom. 505. 

11 Gojptf? Balkrishna Kenjale \\ 
FiVte Raghunath Kenjale (1898), 
23 Bom. 250, at p. 256; Ramchandra 
Bhagavan v. Mulji Nambhai ( f. 896), 

22 Bom. 558, at p. 566; Vandravan 
Jekisan (Patel) v. Mam led Chunilal 
(Paid) (1890), 15 Bom. 565, at p. 
574 ; Bmjabai v. iiafe (1866), 7 Bom. 
H. O. App. i. ; Rupchand. Bindumal 
v. Rakhmabai (1871), 8 Bom. H, O. 
(A. CL), 114. 

13 Gopal Balkrishna Kenjale v, 
Vishnu Raghunath Kenjale (1898), 

23 Bom. 250, at p. 256, In Vandra- 
van J ekisan (Paid) v. Manilal Chum- 
lal (Patel) (1890), 15 Bom. 565, at 
p. 574, the Court treated an express 
prohibition as the only qua! ideation 
to the power of the widow, but it is 
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undivided in estate 1 she cannot adopt without either his 
express permission 2 or the consent of his coparceners . 3 

Where she has no express authority, the widow derives her power from Implied 
authority presumed to have been given to her by her husband. 4 Such husband 7 ° f 
authority is implied even when the husband was a minor at the time of 
his death, 5 and even where the widow lives apart from her husband. 6 

It has been held that the husband’s authority would not be presumed Adoption of 
in the case of the adoption of an only son, an act which, although not oniy son * 
illegal, was considered sinful, 7 but apparently that decision would not now 
be followed, 8 and it would be held that in the absence of prohibition, her 
authority is co -extensive with that of her husband. 9 


submitted that the observations of Bom. L. R. 1101; Amava v. Mahad - 
the Judicial Committee in the Cob (1896), 22 Bom. 416, at p. 418 ; 

lector of Madura v. Moottoo Mama - MamcJiandra Bhagavan v. Mulji Nana - 
linga SatJmpathy (1868), 12 M. I. A, bhai (1896), 22 Bom. 558, at p. 567; 
397, at pp. 443, 445; I B. L. R. (P. Kesliav Mamkrishna v. Govind Ganesh 
C.) 1, at pp. 17, 18, 19 ; 10 W. R. P. (1884), 9 Bom. 94 at p. 97 ; Lalcsh- 
0. 17, at pp. 24, 25, ante, p. 120, mappa v. Mamava (1866), 12 Bom. 
apply equally to a ease governed by H. C. 364 ; MaJchmdbai v. Madhabai 
the Maharashtra school. In Bayabai (1868), 5 Bom. H. C. (A. C.) 181, at 
v. Bala (1866), 7 Bom. H. C. App. i., p. 192. In LaJcshmibai v. Sarasvaiibai 
at p. xx., the husband on his death- (1899), 23 Bom. 789, at p. 794; 
bed refused to take a son in adoption. 1 Bom. L. R. 420, Jenkins, C. J., 
This was held to prevent the widow inclined to the opinion that in the 
adopting, and in JDnyanoba v. Madha - Bombay Presidency the widow’s right 
bai, Bom. P. J. 1894, p. 22, where is inherent and not merely delegated, 
the husband had repudiated his wife This view is supported by Bombay 
on account of her misconduct, a pro- authorities (see “ISTirnaya Sindhu ” Sri 
hibition was implied. Lakshmappa Venkateshwar, ed. p. 229 ; “ Vya- 

v. Mamava (1875), 12 Bom. H. C. 362. vahara Mayukha (Mandlik), 5 ’ p. 42 ; 
In Malgauda Paragauda v. Babaji <c Samskara Kaustaba,” Benares ed., 
Dattu (1912), 37 Bom. 107 ; 14 Bom. Saka 1783, p. 44), but is scarcely 
1121,, when the deceased had left all possible having regard to the observa- 
his property to his daughters the Court tions of the Judicial Committee in 
considered that there was an implied Collector of Madura v. Moottoo Mama - 
prohibition of adoption. limja Sathupalhy (1868), 12 M. I. A. 

1 Whether or not the husband 397, at p. 436; 1 B. L. R. (P. C.) 1, 
possessed separate property, see Mag - at p. 12 ; 10 W. R. P. C. 17, at p. 21. 
liunadha, (Sri) v. Brozokishoro (Sri) 5 Vandravan Jekisan (Patel) v. 
(1876), 3 I. A. 154, at pp. 191,192 ; Manilal Ghunilal (Paid) (1890), 15 
I Mad. 69, at pp. 81, 82 ; 25 W. R. Bom. 565. 

C. R, 291, at p. 302. 6 LaJcshmibai v. Sarasvaiibai (1899), 

2 Bachoo Hwrkisondas v. Mankore- 23 Bom. 789 ; 1 Bom. L. R. 420. 

bai (1907), 34 I. A. 107 ; 31 Bom. 7 Lakshmappa v. Mamava (1875), 
373 ; 110. W. N. 769 ; 9 Bom. L. R. 12 Bom. H. C. 364. 

646 ; S. C. in Court below (1904), 29 8 See Gurulingaswami (Sri Balusu) 

Bom. 51 ; 6 Bom. L. R. 268. v. MamalaJcshmamma (Balusu) (1899), 

3 Amava v. Mahadgauda (1896), 26 I. A. 113, at p. 128 ; 22 Mad. 

22 Bom. 416, at p. 41S ; Mamji v. 398, at p. 408; 3 0. W. 1ST. 427, at 
Ghamau (1879), 6 Bom. 498 ; Dinkar p. 437 ; 1 Bom. L. R. 226, post , pp. 
Sitaram Prabhu v. Ganesh Shivram 145, 146. - 

Prabhu (1879), SBom. 505. 9 See LaJcshmibai v.~ Sarasvaiibai 

* VenJcappa Bapuv. Jivaji Krishna (1899), 23 Bom. 789; 1 Bom. L. R. 
(1900), 25 Bom. 306, at p. 311 j. 2 420. 
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Undivided As under the Dravida school , 1 an assent given by her father* 
aimIy ‘ in-law , 2 as the head of the family, and as natural guardian of 
the widow, to an adoption in his lifetime , 3 would validate an 
adoption by the widow of a member of the undivided family. 
The rules as to the nature and sufficiency of the consent required 
for the adoption by a widow governed by the Dravida school 4 
apparently apply to the case of adoption in an undivided family 
governed by the Maharashtra school of law. 
where more Where the family is divided, an elder widow can adopt 
widow !* 0 without the consent of the junior widow ; 5 but not so as to 
devest property which has vested in the younger widow as heir 
to a son . 6 The junior widow cannot adopt without the consent 
of the senior widow , 7 unless, perhaps, where the latter be in- 
capacitated, as where she is leading an irregular life . 8 

A joint adoption by the widows seems possible in Western 
India . 9 

Mithiia school. According to the Mithila school, a widow cannot under any 
circumstances adopt a son to her husband . 10 She can under 
that school adopt a son to herself in the Kritrina form . 11 
Punjab. In the Punjab the custom varies in different localities . 12 

Adoption by A minor 13 widow, acting under an express power given to 

minor widow. ! ; ■ ■ - 

1 Ante , pp. 121, 1 22. Bom. L. R. 464; see post, pp. 193,194. 

2 Viihoba v. Bapu (1890), 15 Bom. 7 Padajirav v. Bamrav .(188$), 13 
110; Gapal Balkrishna Kenjale v. Bom. 160. 

Vishnu RagJmnath Kenjale (1898), 8 Steele, 1ST, 188. 

23 Bom. 250, at pp. 255, 256. See 9 Indar Kunwar (Mahamni) v. 

Mamji v. GJiamau (1879), 6 Bom. Jaipal Kunwar (Mdkarani) flSSS), 
498, at p. 505. The observations of 15 I. A. 127, at pp. 144, 145 ; 15/ 
the Judicial Committee in Maghunad - Calc. 725, at pp. 746, 747. Sec ante, 
ha (Sri) v. Brozokishoro (Sri) (1876), p. 115. 

3 I. A. 154, at p. 191 ; 1 Mad. 69, at 1(> “ Dattaka Mimansa,’* s. I, para, 

p. 81 ; 25 W. R. C. R, 291, at p. 302, 16.; t£ Vivada Chintamani ” (Tagore’s 

seem applicable to the Maharashtra translation), pp. 74, 75; W. Mac- 

school as well as to the Dravida nagh ten’s u Hindu Law,” vol. i. pp. 

school. 95, 100. Bee Jairam Dhami v. Mmetn 

3 Lalcshmibai v. Vishnu Vasudev Dhami (1830), 5 Ben. Bel. R. 3 (new 

Bek (1905), 29 Bom. 410; 7 Bom, edition, 3), but that was not a Mithila 

L. R. 436. case, and therefore was not decided 

4 Ante, pp. 121, 122. according to the Mithila law, although 

5 MaJehmabai v. Madhabai (1886), 5 Mithila authorities were cited. 

Bom. H. C. (A. C.) 181, at p. 192 ; u Post, pp. 157-150. 

Mamji v, G human (18 79), 6 Bom. 12 Tapper’s ££ Punjab Customary 

498, at p. 503. Law,” vol. ii. pp. 154, 178, 205; vol. 

0 See Lakshmibai v. Sarasvatibai iii. pp. 78 ei seq. 9 87, 89, 90. 

9 •’ ; p< ■ 794 ; |ff ■; Le * . who has,. not /! attam.ecL : the;;!;' 1 

■■ 420 ; AnamMbai M, /age of.,majority,;5i,ceording;. 

Kinirnhcti (1904), 28 Bom, 461: 6 Jaw (ante. pp. 4.6. 47), 
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her by her husband, can take in adoption , 1 provided, at any 
rate, she has attained sufficient maturity of understanding to 
comprehend the nature of the act . 2 The same rule would 
apparently also apply to an adoption under the Dravida school 
with the authority of the sapindas , 8 and to a case under the 
Maharashtra school, where similar authority had been given. 
It is apparently unsettled whether a minor widow can, in a 
case governed by the Maharashtra school, act upon the implied 
authority of her husbands 

A widow cannot adopt unless she be the widow of the last 
full owner , 5 or the estate is vested in her as heir to her son, 
legitimate or adopted, who has died unmarried, or has left no 
child or widow surviving him , 6 or (it is submitted) unless the 
circumstances be such that the estate will vest in the adopted 
son on his adoption . 7 

1 Mondahini Dctsi v. Adinath Dey 250 ; Vasudeo Vishnu Manoliar v. 

(1890), 18 Calc. 69; Haradhun Rai Ramchandra Vinayah ModaJc (1896), 
v. Biswanath Rai (1815), W. Mac- 22 Bom. 551. As to the application 
naghten’s “ Hindu Law,” vol. ii. p. of this principle to coparcenary pro- 
180 ; Sircar’s “ Vyavastha Darpa- perty, and to an impartible zcmindari, 
na,” 2nd ed., p. 769. Contra G. 0. see Madana Mohana v. PurushotJiama 
Sarkar’s <c Law of Adoption,” p. 249. (1914), 38 Mad. 1105. See also cases, 

It is there suggested that an adoption post, pp, 130, 131. 

by a minor widow is voidable, but it 6 Vellanhi Venkata Krishna Row 
is submitted that, if it be otherwise (Rpjali) v. Venkata Rama Lakshmi 
unobjectionable, it cannot be avoided. Narsayya (1876), 4 I. A. 1 ; 1 Mad. 
The Hindu law does not contemplate a 174 ; 26 W. R, C. R. 21 ; Gavdappa 
voidable adoption. See Kovvidi Haiti - v. Girimallappa (1894), 19 Bom. 331; 
raju v. Pattamsetti Venkataswmii RavjiVinayqkmv Jaggannath Shankar* 
(1916), 32 Mad. L. J. 119. sett v. Lakshmibai (1897), 11 Bom. 381, 

2 Mondahini Dasi v. Adinath Dey at p. 397. See post, pp. .130, 131. 

(1890), 18 Calc. 69, at p. 72. In 7 As was the case in Deeno Moyee 
this case the widow was II or 12 Dossee (Hreemutty) v. Doorga Per shad 
years of age, but, as the boy to be Mitter (1865), 3 W. R. M. A. 6, 
adopted had been designated by her where a Hindu, governed by the 
husband, the discretion to be ever- Bengal school of law, left his pro- 
mised by her was limited. See Kov- perty to a boy to be adopted by the 
nidi Sattiraju v. Pattamsetti Venkata - widow of his son, who had pre- 
swmni (1916), 32 Mad. L. J. 119, from deceased him. In this case the boy 
which it would seem that a widow took under the will, but the Court 
cannot adopt until she has attained treated the adoption as valid, and in 
majority under Hindu law. See ante , Deem Moyee Dossee {Sreemutiy) v. 
p. 107. Taraclmrn Koondoo Ghoivdhry (is65), 

3 See Mayno’s “ Hindu Law,” 8th Bourke, A. O. C. 48 ; 3 W. R. M. A. 

ed., p. 148. 7, note, 'which referred to the same 

4 Sarkar’s “Law of Adoption,” p.250. adoption, the Court held that the 

5 Payapa Akkapa Patel v. Appanna widow took as heir of the son so 
(1808), 23 Bom. 327, at p. 329; adopted and thus upheld the adop- 
Qapal Balkrishna Kmjah v. Vishnu tion. There might also be the case of 
Baqhymth Kenjale (1898), 23 J3o m, a woman taking as heir of her son’s son, 
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It was said in a Bombay case 1 that the mere fact that the adopting 
widow is not the widow of the last male holder would not make an 
adoption by her spiritually invalid, 2 and in the same case it was held that 
the defect in the adoption was cured by the assent of the person in whom 
the estate is vested by inheritance, 3 and that an adoption is validated, 
where there has been a ratification by conduct or acquiescence. 4 

A woman in the Bombay Presidency who inherits as widow of a golraja 
sapmda 5 cannot adopt so as to confer upon the adopted son a right to the 
property so inherited by her. 6 There seems to be no reason why she should 
not validly adopt to her husband. 

Where a son who is a coparcener in joint property governed 
by the Mitakshara school of law, or being governed by either 
school of law is possessed of separate property, predeceases his 
father there seems to be no reason why his widow should not 
take a son in adoption, and, quite apart from the possession of 
property, why such adoption should not be valid at any rate 
for spiritual purposes . 7 * 

Sastri Q. L. Sarkar says in his ce Law of Adoption 55 8 — 

Competition “ If the ancestral estate is vested in the mother-in-law by reason of her 
mtEn law son P re deceasing his father, it would appear that both the mother-in-law 
and daughter- and daughter-in-law are competent to adopt. What has been laid down 
in-law. is that the adoptive father’s estate must be vested in the adopting widow, 

in order that an adoption made by her may be valid. If the daughter-in- 
law adopts first, then the mother-in-law cannot make an adoption during 
the life of the son adopted by the daughter-in-law, for the father-in-law 
cannot under that circumstance be considered as destitute of male issue, 
there being that grandson by adoption in existence. But if the mother-in- 
law adopts first, then the daughter-in-law cannot be precluded thereby 
from making an adoption for the spiritual benefit of her husband who 
would not be benefited by his mother’s adoption. This distinction would 
apply to all similar cases in all the schools.” 


Time for 
exercise of 
power. 


In the absence of express direction to the contrary , 9 a power 


1 Payapa v. Appanna (1898), 23 
Bom. 377, followed in Shtdappa v. 
Ningangauda (1914), 38 Bom. 724; 
16 Bom. L. R. 663. 

2 Ibid, 

3 Quaere as to this, see post, pp. 156, 

157. ' - 

4 Quaere as to this. The invalidity 

of an adoption cannot, it is submitted, 

be cured by any subsequent event. 

It is submitted that the validity of an 

adoption can only be tested by the 

state of affairs at the time of the 
adoption. See Kovvidi Satiiraju v. 


Pattamsetti V erikataswami (1916), 32 
Mad. L. J. 119. 

5 Post , p. 412. 

; (i Datto Govind Kulkami v. Panin* 
rang Vinayah (1908), 82 Bom. 4.09 ; 
10 Bom, L. B. 692. 

7 See Payapa v. Appanna (139$), 
23 v Bom. ' 327 > 'SMdappa ' ; vv„ Rtngmi*:, 
gauda (1914), 88 Bom. 724 ; 16 Bom. 
L. R. 663. 

K P. 264. 

9 See Mutsaddi Lai v. Randan, Lai 
(1906), 83 I. A. 55 ; 28 All 3 7?;,%'. 
Bom. L, R, 371. . v . /, 
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of adoption, whether express or implied , 1 may be exercised at 
any* time, provided it be not exhausted, or be not at an end* 

Adoptions made twelve, 3 twenty -two A twenty-five, 5 fifty -two, 6 and 
even seventy-one 7 years after the death of the adoptive father have been 
upheld. 

Except, perhaps, in Bengal, a power, which does not expressly Successive 
or impliedly prohibit successive adoptions, is not exhausted by ftdoptlons * 
having been once exercised . 8 

According to the Bengal authorities, such permission is exhausted by 
having been once exercised ; 9 but in Kanmpalli Surijanarayana v. Pucha 
Venkata Panama, 10 the Judicial Committee in dealing with a Madras case, 

.say; that they are unable to attach much weight to Gournath Chowdhree v. 
Arnopooma Choivdrain, 11 and also say, “The more liberal rule had been 
followed by the High Court of Bombay, as well as in Madras, and was not 
without support in Bengal (seeSurendra Nandan v.Sailaja Kant Das 
Mahapatra, 12 and the Ramnad case t3 ).” It is therefore unlikely that, if 
a Bengal case on this subject w r ere to come before the Judicial Committee, 
the Bengal authorities would be followed. See ante, p. 117, 

In the case of an impartible zemindar! where the document authorized 


ii 


1 F. Macn. 157. 

2 Post, pp. 130, 131. 

3 Anon. (1814), 2 Mori. Dig. 18. 

d Bhasker Buchajee v. Nano Rag- 
Imnath (1826), Bom. Sel. R. 24. 

5 Giriowa v. Bhimaji Raghunath 
(1884), 9 Bom. 58. 

6 Brijbhoohunjee Muliaraj ( Sree ) v. 
GoJcoolootsaojee Muliaraj (Sree) (1816), 
1 Borr. 181 (edition of 1862, p. 217). 

7 Raje Vyankatrav Anandrav Nim - 
halkar v. Jayavantrav (1867), 4 Bom. 

H. a (A. C.) 191. 

8 KannepalU Suryanarayana v. 
Pucha Venkata Rarnana (1906), 33 I. 
A. 145 ; 29 Mad. 382 ; 10 C. W. N., 
921 ; 8 Bom. L. R. 700 ; 8. G in 
Court below, Suryanarayana v. Venka- 
iaramana (1903), 26 Mad. 681. See 
Parasam Bhattar v. Rangaraja Bhatiar 
(1880), 2 Mad. 202 ; VellanJci Venkata 
Krishna Row (Rajah) v. Venkata 
Rama Lakshmi Narsayya (1876), 4 

I. A. 1, at p. 10 ; 1 Mad. ■ 174, ' at 
;pp::\186i;187;; :26\ W; R. C. R. 21, at 

p. 23. Of. Dharam K unwar (Rani) v. 
Balwanl Singh (1912), 39 I. A. U2t 

:;i|; : Aii;;:; 49 s ; j is a w. n. 673 % u 

Bom. L. R. 485. 

9 Burma mind BhutiyckiniJ v. 
Ooomakunt Labor ee (1828), 4 Ben. 


Sel. R. 318 (new edition, 404) ; 
Gournath Chowdhree v. Arnopooma, 
Chowdhrain, Ben. S. D. A. 2852, p. 
332 ; Deeno Moyee Dos&ee (Sreemutty) 
v. Tamchurn Koondoo Chowdhry 
(1865), 1 Bourke (A. O. C.) 48; 
3 W. R, M. A. 7, note ; Mohen- 
drololl Mookerjee v. Roolciney Dabee 
(1864), Cory ton, 42, at p. 46 ; F. 
Macn. 156, 179. Sir W. Macnaghten 
(vol. i. pp. 86-90) treats the point 
as disputed. Ho says that according 
to the doctrine of the “ Dattaka 
Mimansa,” the second adoption would 
clearly be illegal ; but that Jagan- 
natha holds that it would be valid, 
the object of the first being defeated, 

10 (1906), 33 I. A. 145; 29 Mad. 
382 ; 10 C. W. N. 921 ; 8 Bom. L. R. 
700. 

11 Ben. S. D. A. 1852, p. 332. 

12 (1891), 18 Calc. 385. In that 
case there had been permission to 
adopt three sons in succession. 

13 Collector of Madura v. Moottoo 
Ramalinga Sathupathy (1868), 12 M. 
X A. 397, at p. 443 ; 1 B. L R. P. 
C. 1, at pp, 17, 18; ^10 W, R. P. C. 
17, at p. 24. This] was a Madras 
case. 


H.Ii. 
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successive adoptions, it was held that the power could not lie exercised 
where there was a person in existence (widow of a later male owner) 
who could legally adopt . 1 

A widow’s power to adopt is at an end for all purposes as 
soon as the estate of her husband is vested in an heir 2 (other 
than herself 3 ), of his natural or adopted 4 son, or of his son’s 
son , 5 or son’s son’s son who has inherited to him, and is not 
revived by the death of such heir, even when on such death she 
herself succeeds to the property which belonged to her husband, 
and therefore by adopting, devests no estate but her own . 6 

This rule applies, whether there be an express power given 
by the husband, or such power be implied , 7 as in the Maharashtra 


1 Madam Mohana v. Piiruslioihama 
(1914), 38 Mad. 1105, at p, 1120, per 
Seshagiri Ayyar, J. 

2 In Ramkrishna Bamchandra v. 
Shamrao Yeskwdnt (1902), 20 Bom, 
526 ; 4 Bom. L. R. 315, the son had 
left a son, and In Annammah v. Mabbu 
Bali Baddy (1875), 8 Mad. H. 0. 108, 
ho had left an adopted son. In the 
following cases the son had left a 
widow : Bhoobun Moyee Debia (Mus- 
sumal) v. Bam Kishore Acharj Chowd- 
hry (JS65), 10 M. I. A. 279, at p. 310 ; 
3 W. R P. a 15, at p. 18 ; Pudma 
Coomari Debi v. Court of Wards 
(1881), 8 I. A. 229, at p. 245 ; 8 Calc. 
302, at* p. 309 ; Tarachurn Chatter ji 
v. Suresh C hander Mookerji (1889), 
16 I A. 166; 17 Calc. .122; Tha- 
yammal v. Venhalarama Aiyan (1887), 
14 I. A, 67, at pp. 70, 71; 10 Mad. 
205, at p. 209 ; Amava v. Mahadgau- 
da (1896), 22 Bom. 416 ; Keshav 
Bam Krishna v. Qovind Ganesh (1884), 
9 Bom. 94 ; Manikyamala Bose v. 
Nanda Kumar Bose (1906), 33 Calc. 
1306 ; 11 C. W. R 12 ; Amulya Cha- 
ran Seal v. Kali Das Sen (1905), 32 
Calc. 861. 

8 VellanH Venkata Krishna Bow 
(Rajah) v. Venkata, Edna Lakshmi 
Narsayya (1876), 4 I. A. 1 ; .1 Mad. 
174; 26 W. R C. R 21 ; Vehkappa 
Bapu v. Jivaji Krishna (1900), 25 
Bom. 306, at p. 310 ; 2 Bom. L. R 
3101 ; Gavdappa v. GirimaUappa 
(1894), 19 Bom. 331. See Payapa 
Akkapa Patel v. Appanna- (1898), 23 
Bom. 327, and cases post, p. 193, 


notes 5, 6. 

4 See Bhoobun Moyee Debia (Mm- 
sirnat) v. Bam Kishore Acharj Chow - 
dhry (1865), 10 M. I. A. 279, at 
p. 310 ; 3 W. R P. C. 15, at p. 18 ; 
Manik Chand Golecha v. Jay at Set- 
tani Prankumari Bibi (1889), 17 Calc, 
517. 

5 In Faizuddm All Khan v. Tin- 
eowri Saha (1895), 22 Calc. 56 5, the 
son was succeeded by his mother, and 
in Drobomoyee Chowdhram v. Shanui 
Churn Chowdhry (1885), 12 Calc. 246, 
by his grandmother. Gavdappa v. 
GirimaUappa ; (1894), 19 Bom. 333. 

G Pudma Coomari Debt v. of 

Tforcfo (1881), 8 I. A. 229; 8 Calc. 
302, reversing Puddo Kmnarte Debee. 
v. Juggut Kishore Acharjee (1879), 5 
Calc. 615. (This case also had the 
effect of overruling Byhint Monte 
Boy v. Kistosoonderec Boy (1867), 7 
W. R 392.) Thayammal v. Vcnkata- 
rama Aiyan (1887), 14 1. A. 67, at* 
pp. 70, 71 ; 10 Mad. 205, at p. 209; 
Ramkrishna Bamchandra v. Shamrao 
Yeshwant (1 902), 26 Bom. 526; 4 
Bom. L. R. 315 ; Gavdappa v. 6Vr5 
mallappa (1894), 19 Bom. 83! ; 

Krishnarav Tr imbed: Uasabms f 1 
Shankarrav Vina yak Hmabwis (1892), 
17 Bom. 164. 

7 Amam v. Mahadgauda (1896), 
22 Bom. 416; Keshan Bam Krishna 
v. Gopind Ganesh (1884), 9 Bom. 94 ; 
Bamchandra v. Shamrao (1902), 26 
Bom. 526, at p. 528. See Anrmdibai 
| . ( 1904), ' ' 28 ; ; ' '■ Bdiii.p 464 
6 Bom. L. R 464. 
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school, or the power be exerciseable with the consent of the 
sapindas. 1 

This rule applies only to property vested by inheritance, 
and does not prevent the devesting of an interest acquired by 
survivorship in the case of a joint ’family . 2 

It is unsettled whether this rule applies in its entirety to an adoption Jains, 
by a Jain widow, who can adopt without the consent of her husband . 3 
It has been so applied in Bombay , 4 but in Calcutta it has been held 5 
that a Jain widow in whom the estate was vested can adopt, although 
her husband’s adopted son had died leaving a son as his heir. Although 
the decision rested on the distinction between the power of a Jain widow 
and that of the widow of an ordinary Hindu, the Court seems to have 
acted on the view of the decision in BhoobunmoyePs case , 6 which was 
accepted by the Calcutta High Court in Puddo Kimaree Debee v. Juggut 
Kiskore Acharjee , 7 but which was not accepted by the Judicial Committee 
in the appeal from that decision . 8 

It has been attempted to extend the rule to the case where Death of son 
the son, although he has left no heir, other than the adopting ment of tam ’ 
mother, had attained to full age and complete ceremonial capacity ^ 1 
capacity , 9 or had been married , 10 but this extension has not 
been recognized . 31 \ 

It may be a question whether the power to adopt would not Surrender of 
be at an end when the widow has devested herself of the estate es a °* 
by surrender, or authorized alienation . 12 

It is submitted that in the case of a joint family governed Joint family, 
by the Mitakshara law, the power of a widow to adopt extends 
until partition . 13 

A widow of a deceased coparcener cannot adopt after the 


1 Thayammal v. V enkatarama Aiyan 0 See Bam Soondur Singh v. Sur- 

(1887), 14 I. A. 67 ; 10 Mad. 205. banee Dossee (1874), 22 W. R. 0. 

2 See Madana Mohana v. Pumsho - R. 121 ; Gavdappa v. Girimallappa 

thama ( 1914), 38 Mad. 1105, per She- (1894), 19 Bom. 331, at p. 337; 
shagiri Ayyar, J. Amava v. Mahadgauda (1896), 22 

3 Ante, pp. 119, 120. Bom. 416, at p. 42.1 ; Yerabhai Ajub- 

4 Amava v. Mahadgauda (1896), hai v. Hirdbct (Bai) (1903), 30 I. A. 

22 Bom. 41 6. 234 ; 27 Bom. 492 ; 7 C. W. 71 6 ; 

5 Manile Ghand Golecha v. Jagai 5 Bom. L. R. 534. 

Sdtani Pram Kumari Bibi (1889), 17 10 Yenhappa Bapu v. Jivaji Krishna 

Calc. 518, at pp. 537, 538. (1900), 25 Bom. 306, see p. 311; 2 

6 Bhoohun Moyee Debia ( Mussu - Bom. L. R. 1101. 

mat) v. Bam Kishore Acharj Ghowdhry 11 Cases in notes 9 and 10 above. 

(1865), 10 M. I. A. 277, at p. 310 ; 3 12 See Sariar’s “Law of Adoption,” 

W.R, P. C. 15, at p. 18. p. 416. 

7 (1879), 5 Calc. 615 13 See Sarkar’s “Law of Adoption,” 

8 Pudma Goomari Deli v. Court of pp. 253, 254. 

Wards (1881), 8 1 A. 229 ; ■ 8 Calc. 302. 
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property lias vested in a ■widow or other heir of til© last survivor 
of the coparcenary . 1 

A widow by remarriage apparently loses her power to take 
in adoption . 2 

It is unsettled whether ah unchaste widow 7 can adopt. 

In Sayamalal Dutt v. Saudamini Dasi,* Norman, J., held that an 
unchaste widow, who was pregnant by the man with whom she was living 
in a state of concubinage, and who had not performed any expiation, could 
not take in adoption. This decision was based upon the alleged necessity 
for the performance of religious ceremonies, but, as the parties were Sudras, 
it is clear 4 that no religious ceremonies were necessary, and it is therefore 
doubtful whether this decision can be viewed as an authority. Where 
religious ceremonies are unnecessary (and it is by no means clear that in 
any case religious ceremonies are requisite in the ease of adoption by a 
widow 5 ), there seems to be no other authority prohibiting adoption by an 
unchaste widow. If she be not actually pregnant, she can remove the 
bar, if it be one, by expiation . 0 

As a widow adopts, not for her own benefit, but for that of her deceavsecl 
husband, it may seem hard that her want of chastity should deprive his 
manes of the benefits which, according to Hindu ideas, accrue from an 
' adoption. . 

The question whether a widow, who is in a state of cere- 
monial impurity from the death or birth of a relation, and who 
has not performed the necessary expiation, is competent to 
adopt, is apparently the same as the question whether a man 
can under such circumstances adopt . 7 

If she can, as apparently she can, depute a relation to perform such 
ceremonies, if any, as may be necessary , 8 there can be no objection to an 
adoption by her. There is, moreover, a' question whether any religious 
ceremonies are necessary in the case of an adoption by a widow . 9 If none 
are necessary, her ceremonial impurity cannot affect the adoption. 

A widow’s power of adoption cannot be exercised unless the 


1 Adivi Suryaprokasa Bao v. Nida» 
marly Gangamju (1909), 33 Mad. 228. 

2 West and Riililer, p. 999, referred 
to in PcmcJiappa v. Sanganbasawa 
(1899), 24 Bom. 89, at p. 94; 1 Bom. 
L. R. 543 ; Sarkar’s Law of Adop- 
tion,” p* 251, see, however, Putlabai 
v. Mahadu (1908), 33 Bom. 107 ; 10 
Bom. L. B. 1134. 

3 (1870), 5 B. L, B, 362.. 

6 Post, p 155. 

6 See TJiukoo Baee Bhide v Puma 


Bam Bhide (1824), 2 Borr* 446, at 

p. 456* 

. 7 Ante , pp. 110, 111. BoeBcmgan- 
ayahmma v. A hoar Betti (1889). 13 
Mad, 214 ; Bavji Vinayakmv Jaggan* 
nath Shankar mil v. Lakshmibai 
(IS 87), 11 Bom. 381, at p. 395. 

8 See La'kskmibai v. Bamchmtdra 
(1896), ; .22';Bom, .. 590 ; ■ 

v. Lakslnvmcm (1871), 8 Bom. H. C 
; (0.;0.) 244-3' "SarkaBs'^ Law. of 
t-ion,” p. 213. 

9 Post, p. 155. 
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circumstances are such as would have justified an adoption by 
her husband, if alive . 1 

Thus r she cannot adopt a boy whom her husband could not have 
adopted, and she cannot adopt so long as a son, son’s son, son’s son’s son 
of her husband be in existence. 2 During that time her power of adoption 
is in suspense. 3 In the event of the son, grandson, or great-grandson dying 
unmarried, or leaving no son or widow behind him, the power, if it still be 
in existence, 4 can be exercised. 5 

A widow is under no legal obligation to exercise a power of %> obligation 
adoption . 6 An express direction by the husband cannot be tc | adopt ' 
enforced , 7 even if he directed the adoption of a particular boy . 8 \ 

The widow does not, by the non- exercise of the power, forfeit | 
any of her rights as widow , 9 or mother . 10 


1 Putin Lai v. Parbaii Kunwar 1001, at p. 1013. See SJiamavahoo v. 
( Musammat ) (1915), 42 I. A. 155 ; 37 Dwarkadas Vasanji (1878), 12 Bom. 
All. 359 ; 19 C. W. N. 841 ; 17 Bom. 202. 

L. It. 549. See ante, p. 103. 7 See Uma Sunduri Dabee v. Souro- 

2 Gopeelall v. Chundraolee Buhoojee binee Dabee (1881), 7 Calc. 288 ; 9 

( Mussamut Sree), (1872), I. A. Sup, C. L. R. 83 ; Dim Moyee OhowdJirain 
Ypi. 131 ; 11 B. L. R, 391 ; 19 W. R. v. Rehling (I860), 2 W. R. M. A. 25. 
C. R. 12. 8 See Prasannamayi Dasi v. Ka- 

3 Gavdappa v. Girimallappa (1S94), dambini Dasi (1868), 3 B. L. R. O. C. 

19 Bom. 331, at p. 337. 85. This question was suggested, 

4 See ante, pp 130, 131. but not decided, in Bamundoss Moo- 

5 Gavdappa v. Girimallappa (1894), Jcerjea v. Tarinee ( Mussamut ) (1858), 

19 Bom. 331, at p. 337 ; Bykant Mo - 7 M. I. A. 169, at p. 190, and in 

nee Boy v. Kisto Soonderee Boy (1867), SJiamavahoo v. Dwarhadas Vasanji 

7 W. R. C. R. 392. See Vellanhi (1878), 12 Bom. 202, at p. 215. 

Venkata Krishna B 010 (Bajah) v. 9 Bamundoss Mookerjea v. Tarinee 

Venkata Rama Lakshmi Narsayya {Mussamut) (1858), 7 M. I. A. 169, 
(1876), 4 I. A. 1 ; 1 Mad. 174; 26 at p. 190 ; Raman Ammal v. Subban 
W. R, 0. R. 21. Annavi (1865), 2 Mad. H. C. 399; 

6 Bamundoss Mookerjea v. Tarinee Uma Sunduri Dabee v, Sourobinee 

{Mussamut) (1858), 7 M. I. A. 169, Dabee (1881), 7 Calc. 288; 9 C. L. 

at p. 190 ; Mutsaddi Lai v. Kundan R. 83; Lakslmana Rau v. Lakshmi 
Lai (1906), 33 I. A. 55 ; 28 AIL 377 ; Ammal (1881), 4 Mad. 160 ; Prasan- 

8 Bom. L. R. 371 ; Uma Sunduri namayi Dasi v. Kadambini Dasi 

Dabee v. Sourobinee Dabee (1881), 7 (1868), 3 B. L, R. O. 0. 85 ; Deem 

Calc. 288 ; 9 0. L. R. S3 ; Pearee Moyee Dossee {Sreemutiy) v. Doorga 

Dayee {Mussamut) v. Hurbunsee Kooer Pershad Milter (1865), 3 W. R. M. 
(Mussamut) (1873), 19 W. R. C. R. A. 6, at p. 7; Deeno Moyee Dossee 
127 ; Deeno Moyee Dossee {Sree- {Sreemutiy) v. Tarachurn Koondoo 
muity) v. Doorga Pershad Milter Chowdhry (1865), Bourke, A. O. 0. 

(1865), 3 W. R. M. A. 6, at p. 7; 48 ; 3 W. R. M. A. 7, note ; Dino 

Dino Moyee Ghowdhrain v, Rehling Moyee GJiowdhrain v. Behling (1865), 
(1865), 2 W. R. M. A. 25; Bajcoo - 2W.R.M . A. 25. 

maree (Sreemutiy) .v. Nobocoomar 10 Deeno Moyee Dossee {Sreemutiy) 

MullicJv (1856), 1 Boul. 137; Sev. v. Tarachund Koondoo Chowdhry 
641, note ; Dyamoyee Ohowdhrain v. (1865), Bourke, A. O. 0. 48; 3 W» 
Rasbeharee ' Singh, Bsn. 8* D. A. 1852, R. M. A. 7, note. 
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In a ease where the husband has power to deal with pro perty by will 
there is nothing apparently to prevent him from enforcing the exercise 
of a pow r er of adoption by a gift over of his property to some one other than 
the widow, in the event of the power not being exercised within a specified 
time. 

Until she actually adopts, a widow can exercise no rights on behalf of 
the boy, the adoption of whom she is contemplating. 1 

Agreement not It' is unsettled whether a covenant by a widow not to adopt 

to adopt. i( j valid . 2 

Such question might depend upon the nature of the power (if any). 3 
I It is submitted that she could not be restrained from exercising a power, 
/ which is given to her, not for her own benefit, but for that of her husband. 


Capacity to give in Adoption. 

Father. The natural father 4 can give in adoption where there is no 

dissent by the mother/and, even in case of such dissent, the 
weight of authority is in favour of the father’s power to give his 
son in adoption. - 

In Narayanasami v. Kttppusami (1887), 11 Mad. 48, at p. 47, it is said, 
“ Where there is a competition between the father and mother, the former 
has a predominant interest or a potential voice.” 

Mr. Mayne says, 5 44 It is quite settled that the father alone lias absolute 
authority to dispose of his son in adoption, even “without the consent of 
his wife, though her consent is generally sought and obtained.” He cites 
two cases. In one (AlanJc Manjari v. Fakir Ghand SarJcar (1884), 5 Ben. 
SeL R. 350 (new edition), 418), the question was as to the adoptive mother’s 
consent, which is a different question from the present one. In the other 
(Ghiilco RagMnath Rajadiksh v. Janaki (1874), 11 Bom. H, C* 190), the 
question did not arise, but (at p. 202) the Court says, 44 * * * In the eye of Hindu 


1 Subudra Chowdrayn (Musscmaui) appears, by the weight of authority, 

v. Goluknath Ghowdhry (1843), 7 Ben. to be independent of the wife, the 
Set. R. 143 (new edition, 106). father of the mother.” See <v i>atfca- 

2 In Assur Purshotam v. Makmbai ka Mimansa,” s. 4, paras. 10, i 1, 

(1888), 13 Bom. 50, the Court re- 13-15, 17 (see also s. 1, paras. 15, 
fused to issue an ad interim injune- 10); s. 5, para. 14, and note, and 
tion restraining the widow from s. 0, paras. 50, 51 ; 44 Mi.taksha.ra,” 
adopting. chap. L s. II., para. 9; Cole brooked 

3 See Mayne’s 44 Hindu Law,” 8th 44 Digest,” vol iii. pp, 244,. 254, 257, 

ed., p. 151. 20.1 ; 44 Viramitrodaya,* 9 chap. ii. 

4 An adoptive father cannot give part ii. s. 8 (G. G. Sarkar's transla- 

in adoption. See post, p, 148. tion), p. 115; 44 Dattaka Chandriku,” 

f 44 Hindu Law,” Sth ed., p. 108. s. 1, paras. 31, 32. Contra, see 
'Strange X 4t ;Hind^ Law,” vol. i. ■ p. 81) 44 Mitakshara, * J chap.' i. ; s. ' 'll,' pat ■ 

says, “ As in adopting, so in giving in note ; Sutherland’s 44 Synopsis,” note 

adoption, though the concurrence of 9 (p. 224); 41 Vyavahara Mayukka n 

parents is desirable, the husband (Mandliks edition), p. 5U, 
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law, when a man gives his son in adoption, he would seem to exercise a 
power, more like the power of an absolute proprietor than of a guardian.” 

Sastri G. C. Sarkar 1 contends that the abolition of slavery has impliedly 
destroyed a Hindu father’s absolute dominion over his son, and concludes, 

41 The proper view to take, therefore, seems to be that the father alone is 
incompetent to give when the mother is opposed to it, and that such gift 
is not void, but voidable only at the instance of the mother.” 

Nanda Pandita 2 contends that unless the mother consents, the adoption 
does not affect the boy’s relationship to his maternal relations. It is 
scarcely likely that this view would now be taken by the Courts. 

A mother can, during the father’s lifetime, with his consent, Mother, 
give her son in adoption . 3 

On the death of the father, or on his being permanently 
absent from home, or on his entering a religious order, or losing 
his reason, or otherwise becoming incapable of giving his consent, 
a mother can give her son in adoption , 4 provided that the 
father has neither expressly nor impliedly prohibited her from 
so doing . 5 

The power to give in adoption is not limited to a season of distress, nor Circumstances 

of parent 

. — ~ - 1 1 immaterial. : 

1 45 Law of Adoption,” pp. 274, on appeal Rup Chand (Lola) v. Jdrnbu 

275. Parshad (1910), 37 I. A. 93 ; 32 All. 

2 “Battaka Mimansa,” vi. 50, 51. 247; I4C. W. 1ST. 545; 12 Bom. L.R. 

3 Lallubhai Bapubhai v. Manhuvar - 402. 

him (1876), 2 Bom. 388, at pp. 404, 5 Raiigubai v. Bkagirthibai (1877), 

405; Sarkar’s “Law of Adoption,” 2 Bom. 377; N arayanasami v. Kuppu- 
p. 276. semi (1886), 11 Mad. 43, at pp. 47, 

4 Jogesh Chandra Banerjee ' v. 48. See Tarini Charan Chowdby V. 

Nrityaicali Debi (1903), 30 Calc. 965. Saroda Sundari Dasi (1869), 3 B. L. 

S. C. sub nom. Jogesh Chunder Ban- R. A. C. 145, at p. 160 ; 11 W. R. O. 
dopadhya v. Jonabali Bepari, 7 C. W. R. 468, at p. 476 ; Gurulmgaswami 
N. 871; Raiigubai v. Bkagirthibai (Sri Balusu) v. Ramalahshmamma (Sri 
(1877), 2 Bom. 377, at p. 380 ; Mhal- Balusu) 1899), 26 I. A. 113, at p. 128 ; 
sabai v. Vithoba Khandappa Gulve 22 Mad. 398, at p. 408 ; 3 0. W. N. 

(1862), 7 Bom. H. C. App. xxvi. ; 427, at pp. 436, 437 ; 1 Bom. L. R. 

Hurra Soo7idree Dassee v. Chunder - 226. See S. C. in Court below, Gum- 

money Dassee, Sev. 938 ; Armchettim Ihigaswami v. Rcvmalahsh7namma 
Pillay v. lyasawmy PiUay (1817), (1894), 18 Mad. 53, at pp. 58, 59. Sir 

1 Mad. Sel. Dec. 154 ; 1 Norton, L. Q. I). Banerjee (“ Law of Marriage,” 

C. 90. (In that case the knsmen 3td ed., pp. 177, 178) says that except 
assented, but such assent was not in Southern India a mother can only 
considered necessary in Narayamsathi give in adoption with the consent of 
v. Kuppusami (1887), 11 Mad. 43, at her husband, and relies on “ Maim,” 
p. 47, or in Gurulmgaswami v. Rama* chap. ix. para. 168, “Battaka Mi- 
lahslmamma (1894), 18 Mad. 53, at mansa,” s, 1, para; 15, and “ Battaka 
p. 58.) “ Mitakshara,” chap. i. s. 11, Chandrika,” s, I, para. 31. See, how- 
para. 9. See “Manu,” chap. ix. para, ever, “Battaka Chandrika,” s. 1, 

168. As to Jains, see Asharfi Kmmar para. 32. 

v. Rup Chand (im), 30 All. 197 ; S. C, • ■ 
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is it affected by the possession of means by the giver. 1 Her right is said to 
arise from the maternal relation, and not by delegation from her husband. 2 

No one else Under no circumstances can any one other than the father 
can 0 i\e r Qr m0 |-} ier g} ve a boy in adoption. 3 

A stepmother, 4 a brother, 5 and a paternal grandfather, 6 have no power 
to give in adoption. 

Delegation of The power to give a son in adoption cannot be delegated to 
Delegation of an y P erson 5 7 but a father or mother may authorize another 
act of giving, person to perform the physical act of giving a son in adoption 
to a named person. 8 

Gift of son by It is not settled whether a minor father or mother can give 

minor. 

his or her son m adoption. 

The Hindu law books clo not expressly prohibit a minor from giving 
a son in adoption. 9 « This is probably for the reason that the event would 
be unlikely to occur. The question, apparently stands upon the same 
footing as the capacity to take in adoption, 10 and, at any rate, a father 
who has not attained the age of discretion 11 would apparently be incom- 
petent to give his son in adoption. As a Hindu minor 12 cannot make a 
will, and apparently cannot appoint a testamentary guardian, 12 it would, 
seem unlikely that he would have power to dispose of a child, in respect of ' 
•whose custody after his death he could make no provision. 


1 The precepts prohibiting a gift L. 0. i. 60 (differing from 'Veeraper- 
except in time of distress are not mall Pittayv. Narrain Pillay (1801), 
rules of law. See “Manu,” chap. ix. 1 Mad. N. C. 78, at p. 109} ; u Vya« 
para. 168 ; “Dattaka Mimansa,” s. 4, vastka Darpana,” 825. 

paras. 19, 20; “ Mitakshara,” chap. 6 Collector of Surat v. Dhirsingjl 
i. s. 11, para. 10. VagJibaji (1873), 10 Bom. H. C. 285. 

2 Putlabai v. Mdhadu (1908), 33 See Kenchawa v. Ningupa (1867), 10 
Bom. 107; 10 Bom. L. R. 1134; Bom. H. O. 265, note. 

Mitakshara,” chap. i. s. 11, paras. 7 Bhagvandas Pejmal v. Bajmal 
9, 10; “ Mann,” chap. ix., para. 168 ; (1873), 10 Bom. H. O. 241 ; BaMidti- 

“ Yajnavalkya,” ii. 130; Mandlik’s appa v. Sh i ll i ng appa (1873), 10 Bom. 
“ Hindu Law,” p. 148. H. C. 268. 

3 Ibid. See “ Vasistha,” xv. ss. 2, 8 Shamsing v. Santabai (1901), 25 

5 ; Colebrooke’s “ Digest,” vol. iii. Bom. 551 ; 3 Bom. L. R. 89 ; Jammt - 
1x242; u Manu,” chap. ix. para. 1 68; bai v. Baychand Nahakhand (188 3), 
Lahshnappa v. Bamava (1875), 12 7 Bom. 225 ; Vijiarangam v. Lakshn- 

Bom. H. 0. 362, atp. 376; Vaiihilingam man (.1871), 8 Bom. H. C. O. C. 
Mudali v. Marugaian (1912), 37 Mad. 244, at p. 257. 

529. 9 G. C, Sarkar's £C Law of Adop* 

4 Papammu v. V. Appa Bait tion,” p. 371. 

(1893), 10 Mad. 384. 10 Ante, pp. 106, 107. 

. 5 Tam Munee Dibia {Mumimma-ut) 11 Ante, p. 107. 

Tr Demmrayun Bai (1824), 3 Ben. 13 That is, a minor within the 

SeL R. 387 (2nd edition, 516) ; Moo * meaning of the Indian Majority Act 

tlioosawmy Naidu v. Lutelmydavum i (IX. of 1875). 

rnah, Mad. Dee, 1852, p. 96: Norton 33 Post, p, 218. 
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There seems no reason why an adult father could not give to his minor 
widow power to dispose of his son in adoption. 

It has been held that a Hindu father, at any rate if he is Abandonment 

■ - i , , , . . . . . , . . of Hinduism, 

not a Brahmin, does not lose ms capacity to give Ins son in 
adoption by reason of his conversion to Mahomedaiiism . 1 

In the ease referred to the child had remained a Hindu. If the child 
also had become a Mahomedan, the Hindu law of adoption would ha ve been 
inapplicable. In spite of the above decision, there is a question whether 
a father, who has by his conversion adopted a system of law which does 
not recognize the adoption of sons, can retain a portion of the system 
which he has repudiated. 2 Act XXI. of 1850 merely destroys the effect 
of any law or usage winch inflicts a forfeiture of lights or property upon 
persons changing their religion. In this case the forfeiture, if it can be so 
described, does not arise from any law or usage. There is, it is submitted, 
an abandonment of a right, by virtue of the voluntary assumption of other 
rights which are inconsistent with such right. The above decision is 
based upon authorities which deal with the right of custody, which is a 
right known both to the system abandoned and the system adopted. 

A father who has become a Brahmo does not lose his right 
to give his son in adoption . 3 

Where the father has given permission, a mother who has Remarriage of 
remarried can give her son in adoption, whether or not she 
belongs to a caste in which remarriage is customary . 4 * 

When the father has not given silch permission it is unsettled whether 
she can give in adoption. In one case 6 it was said that she has such power 
arid in another case 6 the power w r as denied. If a woman could be said 
to be acting as agent for her husband, 7 she would undoubtedly lose her 
power by her remarriage ; but the mother’s right is said to arise from her 
maternal relation, and not from any idea of agency. s The texts of Hindu 
law did not contemplate remarriage. The Hindu Widows’ Remarriage 
Act, 9 in some cases deprived her of her rights of guardianship, but it 
does not deprive a widow of any rights except in the matters provided in 
the Act. As a mother would not lose her right by loss of caste, or, it is 
submitted, necessarily by a change of religion, 10 it is submitted that she 
does not lose her right by remarriage. 


widow. 


1 Shamsing v. Santdbai (1901), 25 
Bom. 551 ; 3 Bom. L. R. 89. 

2 See Jowala BuJcsh v. Dharim 
Singh (1866), 10 M. I. A. 511, at p. 
537 ; Abraham v. Abraham (1863), 9 
M. -I A. 199, at p. 243 ; 1 W. R, P. ' 
C*. 3 , at p. 5. 

8 llumm Kumari Hoy v. Saiya - 
ranjan Das (1903), 30 Calc. 199 ; 
7 C. W. X. 784. 

4 Putlcshai v. Mahadu (1908), 33 

Bom, 107 1 10 Bom, L, B, 1134 1 


Panchappa v. Sanganbasawa (1899), 
24 Bom. 89 ; 1 Bom. L. B. 543. 

s Putkcbai v. Mahadu (1908), 33 
Bom. 107 ; 10 Bom, L. R, 1134. 

6 Panchappa v. Sanganbasawa 
(1899), 24 Bom. 89 ,* 1 Bom. L. R. 545. 

7 See “ Dattaka Chandrika, 57 s. 1, 
para. 31, 

3 p. 136. 

9 Act XV. of 1856, s. 3, post, pp. 
216, 217. 

10 See above, 
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Who may be taken in Adoption* 

The boy must belong to the same primary caste as that of 
his adoptive father . 1 

For instance, a Brahmin cannot adopt a Kshatriya or a Sudra. 

The reason for this rule is that the adoptive father could not have 
married the natural mother, when a virgin, as she belonged to a different 
class . 2 

There seems to be nothing to prevent an adoption of a boy belonging 
to a different subdivision of the Sudra class , 3 as the weight of authority 
is in favour of the legality of a marriage between persons belonging to 
different subdivisions of that class . 4 

No boy has a preferential or any right to be adopted, and 
there is nothing to prevent the adoption of a stranger, even 
though there be a near relation qualified for adoption. 

The texts which prescribe the preferential adoption of a sapinda have 
not the force of law . 5 

It has been laid down that among the three twice-born 
classes, no one whose mother, when she was a virgin , 0 the 
adoptive father (or the husband of a widow taking a boy in 
adoption), was by reason of propinquity barred from legally 
marrying, can be adopted , 7 but it is submitted that the 

1 44 Maim,” chap. ix. para. 168; mind Das Mahapalra (1878), 5 I. A, 

“ Mitakshara,” chap. i. s. II, para. 40 ; 3 Calc. 587; 2 C. L. E. 51. 
9 ; “ Vyavahara Mayukha,” chap. S, 0. in Court below, Cfocoolanund 
v. s. 5, para. 4; 44 Dattaka Mi- Das v. Wooma Daee (1875), 35 B. L. 

mansa,” ; s. 2, paras, 22, 23-25; E. 405 ; 23 W. B. C. B. 340 ; Dhar- 
44 Dattaka Chandrika,” s. 1, paras, ma Dagu v. Bamkrwhna Chimnaji 
12-16. See G. 0. Sarkars 44 Law of (1885), 10 Bom. 80 ; Babaji Jimp v. 
Adoption,” pp. 165, 357, 358. Bhagirthibai (1869), 0 Bom. H. O. A. 

2 See below and post, p. 139. 0. 70. 

3 Decision of the Calcutta High 6 See Sriramulu v. Bamayya (1881), 
Court in Eegular Appeals, 274, and 3 Mad. 15. 

322 of 1886, referred to in G. C. 7 Mimthsi v. Bamanada (1887), 
Sarkar’s 44 Law of Adoption,” p. 165 ; 1.1 Mad. 49 (in this case the pro- 

see also pp. 357, 358, of the same hibiiion was laid down as a. general 
work. See, however, Sutherland’s rule of Hindu law without reference 
<c Synopsis,” head. 2, para. 1 : 44 Dat- to any distinction between the twice- 
taka Mimansa,” s. 2, paras. 35, 74- born classes and Sudras, but tho 
78, s. 3, paras. 1-3. It has been held judgment is based upon considerations 
that a Tilari (an inferior Dingayat) inapplicable to Stidras) ; Do-pal AV ir- 
may adopt a boy who is a Hulwadi ; har Bafray y* llamnnnt Garnsh 8a~ 
Jitkamm v. Babaji (1899), Bom. fray (IS 79), 3 Bom, 273 ; Bhaglrlhibui 
L. K. 144. v. 1 Badhohai (1879), 8 Born. 298 ; 

4 Aide, p. 38, J i can i Bhai v. Jim Bhai (1865), 2 

6 Kwh Beni (Sri mail) y, Gohoola ■ Mad. H. 0. 402. See also judgment 


Identity of 
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No preferen- 
tial right. 


Relationship 
of adoptive 
fattier to 
natural 
mother. 



CHAP* III.] RELATIONSHIP. 189 

prohibition should be confined to the sister’s son, daughter’s 
son, and mother’s sister’s son. 1 

This rule in its present form was first enunciated by Mr. Sutherland 
in his 44 Synopsis.” 2 He deduced this rule from a rule which had reference 
to the obsolete practice of niyoga, which, -when used in this sense, means 
the appointment of a kinsman to raise up issue by the wife of a childless 
husband, or of one deceased without leaving children. 3 

A text of Saimaka 4 requires the boy adopted to bear “ the reflection 
of a son.” Nanda Pundita 5 in construing this text, held that the resem- 
blance must consist in 4 c the capability to have sprung from (the adopter) 
himself, through an appointment (to raise up issue on another’s wife), and 
so forth, 6 as (in the case) of the son, of a brother, a near or distant kinsman, 
and so forth.” 

As the practice of niyoga is now obsolete, 7 the rules by which it was 
regulated in respect of the person selected for appointment are not, as 
such, now used for the purpose of testing the capability of the person to 
be adopted, but in their place the rules as to the prohibited degrees in 
the case of marriage have been substituted* 

The two sets of rules have been held not to conflict, 8 but they do not 
appear to completely coincide. 9 44 Prohibited connection in the case of 
marriage has reference to the relationship in which the couple between 
whom marriage is proposed stand, irrespective of marriage, and when the 
girl selected for marriage is a maiden. But prohibited connection in the 
case of niyoga has reference to the relationship between a married woman 
and the person who is appointed to beget a child upon her. . « . The 
rules of prohibited connection had a common object in both cases, viz. 
the prevention of incest. 


of Banerjee J., in Bhagwan Singh v. p. 117. 

BJiagwan Singh (1895), 17 All. 294 ; 3 Wilson’s 44 Glossary,” p. 380. 

Haran Chunder Banerji v. Burro 4 44 A rishi of unquestioned 

Mohtin Clmclcerbutty (1880), 6 Calc, authority.” 

41, at p . 47 ; fS C. L. B. 393, at p. 5 44 Dattaka Mimansa,” s. 5, para. 

398; Vyas CJdmanlal v. Vyas Ram « 1G. 

chandra (1S99), 24 Bom. 473 ; 2 Bom. 6 44 The phrase 4 so forth 5 is ex- 

L. Ik 163. plained to refer to a legal marriage 

1 See Ramchandra v. Gopal (1908), having been possible between the 

32 Bom. 619 ; 10 Bom. L. K. 948, adopter and the mother of the boy 
post, p. 140. fixed for adoption.” Sriramuhi v. 

2 Stokes’ 44 Hindu Law Books,” p. Ramayya (1881), 3 Mad. 15, at p. 16. 

004. As to the rules of exclusion 7 See ante, p. 100. 

by reason of propinquity in the case 8 Minakshi v. Ramanada (1887), 

of marriage, see ante , pp. 40-44. II Mad. 49, at p. 54. See also 
Where the adopting father has himself Bhagwan Singh v. Bhagwan Singh 
been removed from his natural family (1895), 17 All 294,. at p. 322. (In 
by adoption this rule would debar him the appeal in this case (1899), 20 I. 
from adopting the son of a woman A. 153; 2.1 AIL 412; 3 0. W. N. 
whom he could not have married 454, 1 Bom. L. R. 311, this view was 
before being so removed, and also not disturbed.) 
the son of one whom he could not 0 Sec Bliattaeharva’s “Hindu Law,” 
have married after having been so 2nd cd., p. 109. 
removed. See Mad. Dec. of 1858, 
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In the ease of marriage, there are three prohibitions, 1 viz.— 

(i.) The couple between whom marriage is proposed should not be 
sapvndas ; 

(ii.) They should not be sagotras ; and 

(iii.) There should be no Viraddha Sanbandhci or contrary relationship, 
that is, such relationship as would render sexual connection between them 
incestuous. This contrary relationship is defined as consisting in the 
couple being so related to each other that by analogy the one is the father 
or the mother of the other, as, for instance, the daughter of the wife's 
sister and the sister of the paternal uncle’s wife.” 2 

According to the niyoga rule, “ The relations prohibited for adoption 
by a man are : the paternal uncle, the maternal uncle, the brother, the 
four first cousins on paternal and maternal side, the brother-in-law, the 
sister’s son, and the daughter’s son.” 3 Of these the father’s brother’s 
son, and the mother’s brother’s son, 4 * would not be excluded by the marriage 
rules. 

Whatever may have been the origin of the rule prohibiting the adoption 
of a hoy, whose mother the adoptive father could not have married, it 
has been held in Madras that the Courts cannot now go behind it and test 
the validity of an adoption by the rules which governed the obsolete 
system of niyoga A 

It remains to be seen whether the Judicial Committee will, when it 
becomes necessary to lay down a general rule on this subject, accept 
the rule of prohibited” degrees in marriage laid down in India, or will 
accept the niyoga rule, enunciated in the “Dattaka Mimansa,” or will 
confine the prohibitions to the three cases which have hitherto been 
considered by the Committee, 6 viz. those of the sister’s son, daughter’s 
son, and mother’s sister’s son. These are the only cases specified by the 
sages Saunaka and Sakala, 7 from whose texts l\ T anda Pandita, in the 
45 Dattaka Mimansa,” based the niyoga test of exclusion. 

The Bombay High Court confines the prohibitions to sister’s son, 
daughter's son, and mother’s sister’s son. 8 This view is, it is submitted, 
the preferable one. 

The high authority of the “ Dattaka Mimansa ” 9 might possibly give 


1 Ante , pp. 39-41. (1899), 26 L A* 153; 21 All. 412; 

2 Minakshi v. Mamanada (1887), 3 C. W. N. 454 ; 1 Born. L. K. 311. 

II Mad. 49, at p, 53. Marriage 7 As to the- construction of 8a- 

between a Hindu and the daughter leak’s text, see Wctlbai v. Ileerbai 
of his wife’s sister was held to be (1909)., 34 Bom. 491, at p. 495; 11 
valid in Ragavendm Mem v. Jayargm Bom. L. Ik 1172. 

Ban (1897), 20 Mad. 2S3. 8 Mamchandra v. Gopal (1908), 32 

8 G. C. Sarkar’s 4 " Law of Adop- Bom. 619 ; 10 Bom. L. K. 94.8 ; 

tion,” p. 322, and see preceding pages. Yamnava w Lawman Bhimmo (1912), 

4 See Virayya v. Ilamma/iitu 36 Bom. 533 ; 14 Bom. L. 11, 543 ; 

(1890), 14 Mad. 4 59, at p. 461. The Gaia nan UnlkrUhna v. Ku.ddnolh 

mothers brothers son can be adop- Namyan (1915), 39 Bom. 410 ; 1 7 Bom. i 
ted in the Bombay Presidency ; Yam- L. B. 372. 

nava v. Lawman Bhimmo Kulkarwi s Bhagtoan Singh v. Bhagwan Singh 
( 1912), 36 Ikrn. 533; 14 Ik>in.r,.B, 543. (1899), 26 I. A. 153, at p. .161; 21 

& Sec Virayya v. Hanummla AH. 412, at p. 419; 3 V. W. M 454, 

(1890), 14 Mad. 459, at p. 461. at p. 457; 1 Bom. L. K. 311 ; Col- 

G Bhagimn Singh v. Bhagimn Singh lector of Madura v» Mooitoo Mmmlinga 
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a preference to '.the niyoga test of exclusion ; but with regard to the analogy 
between the DattaJca form of adoption and this obsolete practice the 
Judicial Committee has said , 1 “ as a ground for judicial decision these 
speculations are inadmissible, though as explanatory arguments to account 
for an actual practice they may be deserving of attention.” 

The burden of proving a special custom to the contrary amongst any Special 
members of these three classes, prevalent, either in their caste, or in a par- custom * 
ticular locality, lies upon him who avers the existence of that custom . 2 

In the following cases, which fall within the above-mentioned instances of v 
rule, adoptions have been held to be invalid. rule. 

(a) Daughter’s son . 3 

Brahmins in the Tanjore, Trichinopoly, and Tinnevelly districts, by 
custom, adopt daughter’s sons . 4 There seems to be a similar custom 
among the Nambudri Brahmins of Malabar , 5 and it has been held 6 that 
in the Southern Mahratta country the prohibition of the adoption of a 
daughter’s son; is not universally in force. In the Punjab there is fre- 
quently such a custom . 7 

(b) Sister’s son . 8 


Sathupathy (1868), 12 M. I. A. 397, 29S ; Jivani Bhai v. Jim Bhai (1865), 

at pp. 435, 437 ; 1 B. L. B. P. C. 2 Mad. H. C. 462, at pp. 467, 468. 

1, at pp. 11, 13; 10 W. B. P. C. 17, 4 Vayidinada v. Appu (1S85), 9 

at pp. 21, 22 ; Wamcrn Raghupati Bova Mad. 44. 

v. Krishna ji Kashira j Bova (1889), 5 See Vishnu Nambudri ( Emnjoli 

14 Bom. 249, at p. 259; Uma Bunker Illaih) v. Krishnan Nambudri {Emnjoli 
Moitro v. Kali Komul Mozumdar . illaih) (188 3), 7 Mad. 3. 

(1880), 6 Calc. 256, at p. 265; 7 c Nam (Bat) v. Chumlal (1897), 22 

0. L. B. 145, at p. 154 ; Rajendro Bom. 973, at p. 976. 

Naradn Lahor ce V, Saroda Soonduree 7 See Rup Narain v. Gopal Devi 
Dabee (1871), 15 W. B. C. B. 548. (1909), 36 I. A. 103 ; 36 Calc. 780 ; 

1 Collector of Madura v. Mooitoo 13 C. W. N. 920 ; 10 Bom. L. B. 833. 

Ramalinga Sathupathy (1868), 12 M. 8 Bhagwan Singh v. Bhagwan Singh 

1. A. 396, at p. 441 ; 1 B. L. B. P. C. (1899), 26 I. A. 153, at p. 160; 21 

7, at p. 16; 10 W. B. P. C. 17, at All. 412, at p. 418 ; .3 0. W. N. 454, 

p. 23 ; Ra.ghuna.dha (Sri) v. Brozo - at p. 456 ; 1 Bom. L. B. 311; Lali 

kishoro (Sri) (1876), 3 I. A. 154, at (Mussammat) v. Murli Dhar (1906), 
p, 190 ; 1 Mad. 69, at p. 80 ; 25 W. 33 I A. 97 ; 28 AIL 488 ; .10 C. W. N. 

R, C. B. 291, at pp. 301, 302. 730 ; Narain Das (Lata) v. Ramanuj 

2 Gopal Narhar Safray v. Hanmani Dayal (Lola) (1897), 25 I. A. 46, at 

Ganesh Safmy (1879), 3 Bom. 273, p. 52 ; 20 All. 209, at p. 217; 2 
at pp. 296, 297. See Vayidinada v. C. W. N. 193, at p. 195 ; Sundar 
Appu (1885), 9 Mad. 44, at pp. 45, ( Mussammat ) v. Parhati (Mussammat) 

46 ; Minahshi v. 'Ramanada, (1887), (1889), 16 I. A, 186, at p. 193 ; 12 

11 Mad. 49, at p. 55; Lali v. Mur- All. 51, at p. 56. S. G. in Court 
lidhar (1901), 24 AIL 195, at p. 205. below, Parhati r, Sundar (1885), 8 AIL 

* Bhagwan Singh v. Bhagwan Singh 1 ; Rajcoomar Lali v. Bissessur Dyed 

(1899), 26 1 A. 153, at p. 160; 21 (1884),* 10 Calc. 688, at p. 693 ; 

All. 4X2, at p. 418; 3 C. W. N. 454, Narasammalv. Balaramacharlu (IS6Z), 
at p. 456; I Bom. L. B. 311; Gopal 1 Mad. H. 0. 420; Gopalayyan. v. 
Narhar Safmy v. Hanmant Ganesh Raghupatiayyan (1873), 7 Mad. H. C, 
Safmy (1879), 3 Bom. 273; Bha- 250; Kora Shunko Talcoor (Doe dem) 
girthibai v. Radhabai ( 1879),. 3 Bom. v. Mimme (Behee) (1815), East’s ,; 
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By custom Brahmins in the Tanjore, Trichinopoly and Tinnevelly 
districts , 1 the Bohra Brahmins of the northern districts of the North- 
Western Provinces , 2 and the Nambudri Brahmins of Malabar , 3 and Baras- 
wat Brahmins of Kanara 4 adopt sister’s sons. It has also been held that 
in the Southern Mahratta country the prohibition of the adoption of sister’s 
sons is not universally in force . 5 

It has been held that a sister’s daughter’s son would be 
inadmissible for adoption . 6 

Such adoption is permissible in the Telegu and Tamil country where 
a marriage between a maternal uncle and his niece is allowed , 7 

(c) Mother’s sister’s son . 8 

(cl) The son of the daughter of a scigotra . 9 

The- father’s sister’s son can be adopted in the Bombay Presidency . 10 

The above rule would exclude him from adoption. 


notes, case 20; Mori. Big. vol. i. 2 Chain Sukh Ram v. Parbaii 
p. 18; Shiblall v. Bisfmmber, S. B. (1891), .14 All. 53, In an Agra case 
A. N. W. P.-1866, p. 25. In Hama - (Lali v. Murlidhar (1901)/24 All. 
lingct Pillai v. Sadasiva Filial (1864), 195, at pp. 197, 205), an unsuccessful 

9 M. I. A. 510 ; 1 W. R. P. C. 25, attempt was made to prove that a 
the adoration of a sister’s son was Bohra Brahmin could adopt Ms sister’s 
upheld. The parties were said in the son. 

report to be Vaisyas. The question as 3 Vishnu Nambudri ( PranjoU Math) 

to the validity of the adoption was v. Krislinan Nambudri ( Eranjoli Math} 

raised, but the ease was determined (1883), 7 Mad. 3. . 

on the ground that the title of the 4 Manjunath v. Kaveribai (1902), 

respondent was admitted by the ap- 4 Bom. L. R. 140. 

pellant’s father. In Jivani Bhai v. 5 Nani (Bad) vi '.Chunilal (1897), 22 

Jim, Bhai (1865), 2 Mad. H. G. 462, Bom. 973, at p. 976. 

at p. 467, it was asserted that the Venkata v. Suhhadra (1884), 7 

parties to the case of Ramalinga Pit - Mad. 548, at p. 549. As to a half- : 

hi were clearly Sudras. See also .sister’s daughter’s son, see Karunahdi 

Gopal Narhar Safray v. Hamnanf GanesaRaimwimyarY.GopalaRatna- 

Ganesh Safray (1879), 3 Bom. 273, maiyar (1889), 7 I. A. 173, at p. 177 ; 

at pp. 282, 283. In Ganpatrav Vi~ 2 Mad. 270, at p. 279. 

reshvar v. Vithoba Khandappa (1867), 7 Venkata v* Suhhadra (J.S84), 7 

4 Bom. H. 0. A, C. 130, the adoption Mad. 548, at p. 549. 

of a sister’s son was upheld, but the 8 Bhagwan Singh v. Bhagwmi Singh 

parties were evidently Sudras (see (1899), 26 I. A. 153; 21. Alt 41.2; 

Gopal Narhar Safray v. Hanmant 3 0. W. N. 454 ; Walbai v. Ilcerbai 

Ganesh Safray (1879), 3 Bom. 273, (1909), 34 Bom. 491 ; 11 Bom. L. R. 

at p. 282). In Bhagwan Singh v, 1172. 

Bhagivan Singh (1895), 17 All. 294, 9 Mmahshi v. Ramanada (188 7),. 

at }>. 302, it is said that the parties in 11 Mad, 40. See, however, Raya - 
Ganpatrav' s case were Taisyas, but vendra Ran v. Jay arum Ran (1897), 
that the Court erred in supposing 20 Mad. 283, at p. 289, and ante, p. 39, 
that the parties in Ramalinga PiUais : 30 RmnJcriskim Gopal Joshiv. Ohm -= 

case were other than Sudras. naji Vyankatesh (1913),' 15 Bom* 

Vayidinada v. Appu (1885), 9 L. R. 825. 

Mad. 44. . 
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It seems that the adoptions of the following are prohibited, 
not by the marriage role, which is inapplicable, but by express 
authority, viz. 

(i.) Brother . 1 

In the Deccan the adoption of a younger brother is permitted . 2 3 

It has been held in Bombay that a half-brother can be adopted . 8 A 
contrary view has been taken in Madras . 4 It is submitted that the former 
view is preferable. 

(ii.) Paternal and maternal uncles . 5 

Having regard to the prohibition as to the age 6 of the adopted son, this 
case is unlikely to occur except, perhaps, in Western India . 7 

It has been held that the adoptions of the following persons 
are permissible, except in the case where the natural mother 
of the boy happens to be a person whom, as a virgin, the adoptive 
father could not lawfully have married. 

(a) Brother’s son’s son . 8 

(b) Paternal uncle's son . 9 

(c) Paternal uncle’s son’s son’s son . 10 

There can equaliy.be no objection to the adoption of a paternal uncle’s 
son’s son . 11 


1 Sriramulu v. Bamayya (1881), 3 
Mad. 15, at p. 16. See Bunjeet Sing 
(Baboo) v. Obhye Narain Singh (1817), 

2 Ben. Sel. R. 245 (2nd edition, 315) ; 
“Dattaka Mimansa,” s. 5, para. 17. 
The niyoga rule (ante, p. .140) ex- 
cluded brothers and step-brothers. 

2 See Huebui Rao Mankiir v. Go* 
vind Rao Balwuni Rao Mankvr (1821), 
2 Ron*. 75, at p. 85 ; Steele, 44. 

3 Gajanan Balkrishna v. Kashinath 
N or ay an (1915), 39 Bom. 410; 17 
Bom. L. R. 372. 

4 Sriramulu v. Bamayya (1881), 3 
Mad. 15, at p. 16. 

5 Haran Chunder Banerji v. Hurro 
Molmn Ohuckerbutty (1880), 6 Calc. 
41, at p. 47 ; 6 0. L. R. 393, at 
p. 398; “ Dattaka Mimansa,” s. 5, 
para. 17; Sarkar’s “Law of Adop- 
tion,” p. 327; Macnaghten’s “Hindu 
Law,” vol. i. p. 67. 

6 :Pmt, pp. 146, 147. 

7 Post, p. 147. 


8 Haran Chunder Banerji v. Hurro 
Molnm ChucIcerbuUy (1SS0), 6 Calc. 
41, at p. 48; 6 G. L. R. 393, at p. 
400; Moran Moee Debeah v. Be joy 
Kishto Gossamee (1863), W. R. Sp. 
No. 121. 

9 Virayya v. Hanumanta (1891), 
14 Mad. 459 ; an unreported decision 
of the High Court of Bengal referred 
to in Sarkar’s 41 c Law of Adoption,” 
p. 340. The paternal uncle’s son is 
excluded by the niyoga rule of 
exclusion (ante, p. 140). 

10 Haran Chunder Banerji v. Hurro 
Molmn Chuckerbutty (1880), 6 Calc. 
41, at p. 47 ; 6 0. L. R. 393, at p. 
399. 

11 In Venkata v. Subhadra (1884), 
7 Mad. 548, the boy was the son of 
the paternal uncle’s son, but no 
objection was made to the adoption 
on this ground. Such adoption is said 
even to be commendable. Sarkar’s 
“ Law of Adoption,” p, 348. 


Prohibition 
based upon 
niyoga rule. 


Instances 
where rule 
does not 
apply. 
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(d) The son of the mother’s father’s brother’s daughter’s 
daughter . 1 

(e) The wife’s brother . 3 

(f) The wife’s brother’s son . 3 

( g ) The wife’s sister’s son . 4 _ 

Sudras. . The rule as to the relationship between the adopting father 

and the natural mother 5 has no application to Sudras . 6 

Relationship Relationship between the adopting widow, or the wife of the 

mother* to^ adopting father, and the natural father of the boy j,s no impedi- 

natural father. Jnen t to an adoption . 7 

Nanda Pandita held that a woman must not adopt her brother’s son, 8 
but his view cannot now be accepted. 9 His view was accepted in two 


1 Venkata v. Subhadrci (1884), 7 scribes the parties as Vaisyas (see 

Mad. 548. In this case, Sastri G. C. Jivani Bhai v. Jivu Bhai (1865), 2 
S.arkar points out (“ Law o£ Adop- Mad. H. C. R. 462, at p. 467), but it 
tion,” p. 348) that having regard to does not appear whether the Judicial 
the Mitakshara system of computa- Committee were aware that the 
tion of degrees, the Court was in -parties were Sudras. Nunkoo Singh 
error in considering that the adopting v. Purm Dhun Singh (1869), 12 W. 
father conld, under the general Hindu R. C. R. 356; Jiwan Lai v. Kalin 
law, have married the natural mother. Mai (1905), 28 All 170 ; Bajcoomar 
Such marriage seems to have been Ball v. Bissessur Lhyal (1884), 10 
permissible by a usage to which the Calc. 688, at p. 693 ; Vayidinada v. 
parties were subject. A‘ppu (1885), 9 Mad. 44, at p. 53; 

2 Knshniengar v. Vanamalay lyen- Chinna Nagayya v. Pedda Nagayya , 

gar, Mad. Dec. of 1856, p. 213 ; (1875), 1 Mad. 62; PJiundo v. 

Runganaigum v, Namesevoya Pillay , Janginath (1893), .15 All. 327 ; Laksh- 
Mad. Dec. of 1857, p. 94 ; Biwee mappa v. Bamava (187 5), 12 Rom. 
Bhudr v. Roopshunkar Shunkerjee H. C. 364. 

(1823), 2 Borr. 656. 7 Putin Lai v. Parbati Kimwar 

u Sriramulu, v. Bamayya (1881), 3 ( Musammat ) (.1915), 42 I. A. 155; 37 

Mad. 15, at p. 17. See Nani (Bai) v. AIL 359 ; 19 CL W. H, 841, 17 Bom. L, R, 
Cfmnilal (1897), 22 Rom. 973, at p, 549 ; Jai Singh Pal Singh v. Bijai 
979 ; Putin Lai v. Parbati Kunwar Pal Singh (1904), 27 All. 417, differing 
(Musammat) (1915), 42 I. A. 155 ; on this question from Baitas Knar 
37 All. 359; 19 C. W. N. 841; 17 ( Mused , ) y. Lachman Singh (1875), 7 

Rom. L. R. 549. N. W. P. 117 ; Sriramalw v. Bamayya 

4 Gunga (Baee) v. Sheoshunkur (1881), 3 Mad. 15; Nani (Bai) v. 

(Base) (1832), Bom. Sel, R. 73, at Cfmnilal (1897), 22 Rom. 973 (a case 
p. 76. from Gujarat). See Girimm v. 

5 Ante, pp. 138, 139. Bhimaji Baghunaih (1884), 9 Rom. 

6 See Bhagimn Singh v. Bhagimn 58, which was a ease from the Southern 
Singh (1899), 26 I. A. 153, at p. 160 1 Mahratta country, where the pro- 

,21 AIL 412, at p. 418; 3 C. W. N. hibition of the adoption of a daughter's * 
■ 454, at p. 452. In Bamalinga Pillai or sister’s son is not universally in 
v. Soda Am. Pillai (1864), 9 M. I, A. force. 

510 ; l W. It, P. (\ 95, where the 8 “ Patraka Mimansa,'* s. 2, pans, 
parties w< ■■ Sudras, an adoption of a 83,34. See Sutherland’s Synopsis.” 

'.The marginal StokeSyff Hindu .Law. -Rocks,’'’ p;' 
note of the report erroneously de- 9 See cases in note 7 above. 
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ONLY SON. 

eases . 1 It is supported by Dr. Jogendronatii Bhattacharya, who carries 
the rule to its logical conclusion, and in the case of an adoption by 
a woman excludes from adoption the sons of men between whom and 
her there could be no legal niyoga or appointment to raise issue . 2 This 
is also the opinion of Sastri Gopal Chundra Sarkar . 3 

There is no ground for holding that the adoption of a relation No restriction 
is limited to a particular generation . 4 tiom geneia 

In the Punjab no adoption is rendered invalid by any Punjab, 
relationship between the adopting and natural parents . 5 * 

Adoptions of daughter’s sons, sister’s sons, brother’s sons, daughter’s 
and sister’s sons, by members of twice- born classes, have been upheld 
in the Punjab . 0 

Jains are not bound by any. restrictions as to the relationship 
between adopter and adopted . 7 

Among Jains a daughter’s son may be adopted . 8 

An adopted son cannot adopt from his adoptive family a Adoption from 
bov whom he could not have adopted if he had been a natural family , 0 
Son of his adoptive father . 9 

An only son, or any one of several sons, can be Only son. 
adopted . 10 


1 Battas Kuar ( Musst .) v. Lathman 7 Among the Jains adoption is a 
Singh (1875), 7 N. W. P. 117 ; Dagum - mere temporal arrangement, and has 
harm Dabee v. Taramoney Dctbee no spiritual object. Asliarfi Kunivar 
(ISIS), Macnaghten’s “ Considera- v. Rup Ghand (1908), 30 All. 197 ; 
lions,” 170 ; 1 Morley’s “ Digest,” S. 0. on appeal Rup Ckand (Lola) v. 
19. In the latter case Nanda Pandita’s Jcwibu Par shad (1910), 37 I, A. 93 ; 
rule was extended to an uncle’s son. 32 All. 247 ; 14 C. W. N. 545; 12 

a “ Commentaries on Hindu Law,” Bom. L. R. 402 ; BJiagvandas Tejmal 
2nd c*d., 166. v. Rajmal ( 1873), 10 Bom. H. 0. 241, 

3 V Law of Adoption,” p, 332. at p. 262. 

4 Martin Chunder Banerji v. Burro 8 Sheo Singh Rai v. DaJcho ( Mussu - 

Mohm Chuckerbutty (1880), 6 Calc, mat) (1878), 5 I. A.. 87 ; 1 All. 688 ; 
41, at p. 48; 6 C. L. R. 393, at p. 2 C. L. R. 193; Lakhmi Ghand y. 
399. It was there contended that a Gatto Bed (1886), 8 All. 319 ; Hassan 
brother’s son’s son could not be All v. Raga Mai (1S76), 1 All. 288. 
adopted, although a brother’s son 9 See Sarkar’s “ Law of Adoption,” 
could be adopted. P* 387. 

5 See cases referred to in Sarkar’s 10 Gurulingastoami (Sri Bahmi) v. 
Law of Adoption,” pp. 341, 342 ; Ramalakshmamma (SriBalusu) ; Badha 

Rattigan’s “ Digest,” 7th ed., 56 ; Mohun v. Hardai Bibi (1899), 26 I. A. 
Rup Ramin v. Gopal Devi (1909), 113; 22 Mad. 398; 21 AIL 460; 

36 I. A. 103 ; 30 Calc. 780: 13 3 C. W. N, 427; 1 Bom. L. R. 226; 

O. W, N. 920; 10 Bom. L. E. 838. Vyos Chimanlal v. Vyas Rawchandra 

8 Sarkar’s “Law of Adoption,” pp. (1899), 24 Bom. 367; 2 Bom. L. IV 

'841, 342. '* i03. 



A widow can give her only son in adoption . 1 

There was for a long time a conflict in the Indian Courts as to whether 
an only son could be given in adoption, 2 but in 1899 it was definitely 
settled that he could be so given. The power to adopt an elder or any 
one of several sons was settled much earlier. 3 

According to the Bengal 4 and Benares 5 schools, in the 
case of the three higher classes the adoption must take place 
before the boy is invested with the sacred thread ; 6 in the case 
of Sudras it must take place before marriage . 7 


1 Krishna v. Paramskri (1901), 25 
Bom. 537, at p. 542 ; 3 Bom. L. JL 
73, where it is said, “Now that the 
recent decisions have established the 
fact that the gift of an only son is not 
blamable, the implied effect ceases to 
be operative, and no restriction can 
be placed on the widows’ power to 
make a valid gift of an only son.” 
It was not necessary to decide in 
Balusu Gunilingmwami's case whether 
a widow would have power to give an 
only son in adoption. In Somaseh- 
ham Raja v. Subhadramaji (1882), 6 
Bom. 524, following Lakslmappa v. 
Ramava (1875), 12 Bom. H. C. 364, 
at p. 396, it was held that an authority 
by the husband to give in adoption, 
even as a dvyamnshyayana (post, pp. 
190-193), would not be implied in 
the case of the adoption of an only 
son. See also Debee Dial v. Bur Hot 
S ingh (1828), 4 Ben. Sel. B. 320 (new 
edition, 407), The decision in Krishna 
v. Paramshri is supported by the 
views expressed by the Judicial Com- 
mittee in Balusu Gundingaswamibs 
case, 26 I. A. at pp. .127, 128 ; 22 
Mad. at pp. 407, 408 ; 21 All. at 
pp. 409, 470 ; 3 C. W. N. at pp. 436, 
437 ; 1 Bom. L. R, 226. 

2 For a discussion of the earlier 
cases on. this subject, see May lie’s 
“ Hindu Law,” 8th ed., pp. 185-192 ; 
and Sarkar's “Law of Adoption,” 
pp. 298-306. For a discussion of 


Nahalchand (1883), 7 Bom. 225; 
Kashibai v. Tatia (1883), 7 Bom. 

221 . 

4 Bullahahant Ghowdree v. Kishen- 
prea Dassea Chowdrain (1838), 6 
Ben. Sel. R. 219 (2nd ed., 270) (this 
was a case of Sudras) ; Ramhishore 
Acharj Ghowdree v. Bhoobunmoyee 
Debea Chowdrain, Ben. S. ,'D. of 1859, 
229, at pp. 230, 237, affirmed on 
review, Ben. S. I), of 1860, vol. i. 
485, at p. 490. On appeal this 
question did not arise (Bhodbim Moyee 
Debia v. Ramhishore Acharj Ghowdhry 
(1865), 10 M. I. A. 279; 3 W. R. 
P. C. 15). See Kerutnaraen v. 
Blidbinesree ( Mussummaut ) (1800), 

1 Ben. Sel. R. 161, note to p. 102 
(2nd ed., 213, note to p. 214). See 
“ Dattaka Mimansa,” iv. 22 ; “ Bat- 
taka Chandrika,” ii. 25, 30 (Suther- 
land’s note), 31. 1 W. Macnaghten, 
73, note. This is disputed by G. Cl 
Sarkar (“ Law of Adoption,” p. 362), 
who contends that the investiture in 
the natural family is not a bar to an 
adoption. As to the effect of an adop- 
tion when the ceremony of tonsure has 
been performed in the natural family, 
see post, p. 192. 

5 Ganga Sahai v. Zekhmj Singh 
(1880), 9 All. 253, at p. 328. See Rap 
Ghand (Lala) v. Jambu Parshad ( i 910), 
37 I. A. 93 > '32 All, 247,;, ILd/ W'M > 


the texts and the views of the com- 
mentators and other authorities, 
see Sarkar’s “ Law of Adoption,” 
pp. 282-298. 

3 See See la mm v. Dhunnooh Dharee 
Sa'hye (1803), 1 Hay, 260; Janokee 
Debea v. Go pan l A, char je a (1877), 2 
Calc. 365; Jamnahal v, Raychand 


545 1 12 Bom. L. R, 402. 

6 As to the age for such investi- 
ture, see Oolebrooke, note to “I)at : 
taka Mimansa,” s. 4, para. 23 ; Cole- 
brooke’s “ Digest,” vol. iii. p, 104. 

7 Bullahahant Gho wdree v. Kish earn 
prea Dassea Chowdrain (1838), 0 .Bern 
S.e.l: ,E.. ;2 ; 19;'\(2nd";ed.,. 270 

daye (Ranee) v. Bholanaih Doss, Ben. 
&:D. A, 1853, p. 553 ; " Dattaka 


CHAP. III.] 


AGE. 


147 


An unmarried Sudra, of any age, who is in other respects Sudras. 
qualified, can be adopted according to all the schools . 1 

In the Madras Presidency the same rules apply , 2 except Madras, 
that a Brahmin boy of the same gotra 3 can be adopted after 
the thread ceremony has been performed, but before marriage . 4 

In Western India there is no objection to the adoption of a Western Mia. 
married man even if he has children . 5 


It has been held that a married Sudra of a different gotra can be adopted, 6 
and the adoption of a married Brahmin of a different gotra, having children 
at the date of his adoption has been upheld. 7 When he is of the same 
gotra it follows that there can be no objection. 8 

The rule of Hindu law requiring a difference of age between the adoptive Difference of 
father or mother and the boy, 9 is apparently merely directory. 10 ^£’ een 

If a boy, eligible in other respects, upon whom the ceremonies of adopter. 
cfmdakarma (tonsure) and upanayanct (investiture with the sacred thread) 
have not been performed in his natural family, can be obtained, he should 
be preferred, but the fact that such ceremonies have been performed does 
not invalidate the adoption. 11 


Chandrika,” ii. 29, 32 ; Strange’s 
“ Hindu Law,” vol. i. p. 91. The 
adoption of a married Ahir was held 
invalid in Jhunha Prasad v. Nathu 
(1913), 35 All. 203. 

1 See Papamma v. V. Appa Ran 
(1893)^16 Mad. 384, at pp. 396, 397, 
in which case the Court considered 
that the adoption of an unmarried 
manpf over forty years of age would 
not be invalid on the mere ground 
of age. 

2 Pichuvayymi v. Subbayyan (1889), 
13 Mad. 128 ; Chetty Colum Prasunna 
V encatachella Reddy arY. Chetty Colum 
Moodoo V encatachella Reddyar, Mad. 
S. D. A. 1823, p. 406 ; Sevagamy 
Nachiar v, Mooto Vizia Raghoonadha 
Satoopathy, ibid . p. 101; Strange’s 
^ Hindu Law,” voL i. pp. 87-91 ; 
cases in vol. ii. at pp. 87, 102, 109, 
110 ; Sreenevassien v. Sashyummal, 
Mad. Dec. of 1859, 118; Veerapermall 
Pillay v. Narrain Pillay (.1801), 1 Mad. 
N. C. 78. See Vythilinga Muppanar 
v. V ijayathammal (1882), 6 Mad. 43. 
As to Sudras, see Pappamma v, F. 
Appa Ran (1893), 16 Mad. 384, at p. 
390. 

3 As to the meaning of “ gotra” 
see- anfe» p. 39. 

* Viraragava v. RamaUnga (1883), 
9 Mad. 148 ; PicJmvayyan v. Subbay- 


yan (1889), 13 Mad. 128. See P. 
Venkantesaiya v. Venkata Charlu 
(1866), 3 Mad. H. C. 28. 

5 Mhalsdbai v. Vithoba Khandappa 
Gulve (1862), 7 Bom. H. C. App. 
xxvi. See Sadashiv M or eshvar Ghate 
v. Han Moreshvar Ghate (1874), 11 
Bom. H. C. 190. As to the effect of 
the adoption upon the rights of his 
children, see post , pp. 179, 190. 

c Laksmappa v. Ramava (1875), 
12 Bom. H. G. 364. See also Nathaji 
Krishna ji v. Hari J agoji (1871), 8 
Bom. H. C. (A. C.), 67. 

7 Dharma JDagu v. Ramkrishna 
Chimnaji (1885), 10 Bom. 80. See 
also Laksmappa v. Ramava (1875), 
12 Bom. H. C. 364, at pp. 371, 373. 

8 See Rrijbhookunjee Muharaj 
( Sree ) v. Gokoolootsaojee Muharaj 
{Sree) (1816), 1 Borr. 181, at p. 195, 
where the adoption of a married 
Brahmin of 45 years of age belonging 
to the same gotra was upheld. 

9 Steele, pp. 44, 182 ; V. N. 
Mandlik, p. 471. 

10 Gopal Balkrishna Kenjale v. 
Vishnu RaghwmtK Kenjale (1898), 
23 Bom. 250, at p. 257. 

11 Dharma Dagit v. Ramkrishna 
Chimnaji (1885), 10 Bom. 80 ; Laics- 
mappa v. Ramava (1875), 12 Bom. 
H. C. 364, at p. 370. 
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Punjab. 


Jains. 


Orphan. 


Boy who 
has been 
previously 
adopted. 


Personal 

defects. 


Btahrud. 


In the Punjab there is no limit of age, and the performance of the 
thread ceremony or of marriage in the family does not invalidate the 
adoption. 1 

Among Jains there is no limit of age, 2 and a married man may be 
adopted. 3 In a case of Agarwala Jains, 4 who belong to the twice-born 
classes, the Privy Council upheld an adoption of a married man, but 
pointed out that the custom would have to be proved in each case. 

An orphan, whether he be a minor or an adult, cannot he 
adopted . 5 

This follows from the rule that only a father or mother can give in 
adoption. 6 

A boy who has been taken in adoption, cannot be taken 
again in adoption . 7 

As to a joint adoption by two widows, see ante, p. 10S, 

Where a boy. is disqualified by personal defects from in* 
heriting, it is not settled whether he can be adopted. Apparently 
he cannot . 8 

A. defect which would attach to the boy in consequence of a fault on 
the part of his parents would, not operate as a disqualification. 9 

There is no objection to the adoption of the Brahma son of a- Brahmo. 10 


1 In MaJc'hcm v. Mkka, Punjab 10 Bom, H. C. 208. As to the custom 

Records of 1808, case No. 37, p. 96, of the Agarwal Banias of Zira, see 
the Chief Court upheld the adoption Chvman Lai v. Bari Chand (1913), 40 
of a man of the age of 30. I. A. 150 ; 40 Calc. 879 ; 17 C. W. KV 

2 Govmdnath Roy {Maharajah) v. 885 ; 15 Bom. L. R. 040. 

GvJal Chand (1833), 5 Ben. SeL R. 6 Ante, p. 136. 

276 (new edition, 322) ; Rithcurn 7 G. C. Sarkar's <c La w of Adoption,’* 

Xalla v. Soojun Mull LaMtifi , 9 Mad. pp. 281, 282. See “ Dattaka 'Mir 
Jur. 21, referred to in Shea Singh Rai mansa,” s. I, para. 30; s. 2, ' paras, 
v. Ikihho {Mmsumat) (1874), 6 N. W. 40-47. 

P. 382, at p. 402. 8 Sutherland in his a Synopsis T ; 

3 Manohar Lai v. Banarsi Das Stokes’ <c Hindu Law Books,” p. 065, 

(1907), 29 All. 4.95. . says, “ It is an obvious inference that 

4 Rap Chand {Lola) v. Jambu the person selected should be exempt 

Parshad (1910), 37 I. A. 93 ; 32 All. from any disqualification, which 
247 ; 14 C. W. N. 545; 12 Bom. L. R. might prevent him fulfilling the 
402. purpose of the adoption.” This is 

6 Shrinivas Sarjerav v. Balwant supported by Nanda Pandita, 4t Bat- 
Venhtlesh (1913), 37 Bom. 513; taka Mimansa,” s. 2, para. 62. See, 
15 Bom. L. R. 533; V aithilingam however, Sarkar’s “ Law of Adoption,” 
Mndali w Murwjaian (1912), 37 pp. 349, 350. 

Mad. 529; Subbahwammal v. Am- 9 Sarkar’s c< Law of Adoption,” 

makuiti Animal (1864), 2 Mad, H. C. p. 350. 

129 ; BahmUrav Bhaskar v. Bayabai 10 Rusnm Kitmari Roy v. Satyaran* 
(1869), 6 Bom. H. 0. O. J. 83 ; jan Das (1903), 30 Calc, 999 ; 1 

Bashefiappa v, JShivlrnqappa (1873), 0. W. N. 784. 
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The simultaneous adoption of two or more sons is invalid simultaneous 

.. , ' adoptions. 

as to all . 1 

The practice of simultaneous adoptions of two or more sons seems to 
have been prevalent in Bengal after 1846, and to have owed its origin to 
the ingenuity of Hindu lawyers, who attempted thereby to evade the effect 
of the decision of the Privy Council in Rungama v. Atchama , 2 in which 
an adoption during the lifetime of a previously adopted son was declared 
void. 3 

It may in some cases be difficult to determine whether the adoptions 
were simultaneous, and, therefore, both void, or merely successive, in 
which case the latter only would be void. In Siddessory Dassee v. Doorga - 
churn Sett A Phear, J., said, “ But, moreover, on that occasion, the 
ceremonies for the two boys were carried on, practically speaking, simul* 
taneously, although possibly the beginnings and endings were not abso- 
lutely synchronous. If either boy was adopted, both were adopted, and 
it would be an outrage to common sense to say otherwise than that they 
were adopted at one and the same time,” 

In the case of adoption the test of eligibility of the adopted \ 
son for adoption must be the test which would have applied 
had the adoption been made by the husband himself in his 
lifetime , 5 

Act op Adoption, 

There must in every case be an actual corporeal gift and Qiying and 
acceptance of the boy in adoption , 6 coupled with an expression sary/ g n ° Q€& 
of the intention of the one person to give, and of the other to 
accept, the boy in adoption . 7 


1 Alchoy Chunder Bagchi v. Kala- 
pahar Haji ( 1885), 12 I. A. 198 ; 12 
Calc. 406 ; S. 0. in Court below, 
Gyanendro Chunder Lahiri v. Kalla 
Pahar Eajee (.1882), 9 Calc. 50; 11 

O. L. R. 297 ; Surendrakeshav Roy v. 

Doorgasundari Dassee (1892), 19 I. A. 
108; 19 Calc. 513; S. 0. in Court 
Below, Doorgasundari Dossee v. 
Surendra Keshav Roy (1886), 12 

Calc. 686 ; Siddessury Dossee v. 
Doorga Churn Sett (1865), 2 Ind. Jur. 
(N. S.) 22 ; Bourke, 0. C. 360. See 
also Monemolhonath Dey v. Ononlnath 
Dey (1865), 2 Ind. Jur. (NT. S.) 24. 

2 (1846), 4M.I.A.1; 7 W. R. 

P. C. 57 ; ante , p. 103. 

3 See Sarkar’s £C Law of Adoption,” 

p. 184. 

; 4 (1865), 2 Ind. Jur. (N. S.) 22 ; 

: Bourke, 0. C. 360, 


5 Putin Lai v. Parbati Kunwar 
(Musamaut) (1915), 42 I. A. 155, 
at p. 160 ; 37 All. 359, at p. 366; 
19 C. W. N. 841, at p. 847 ; 17 Bom. 
L. R. 549, at pp. 553, 554. 

8 Bircswar Mooherji v. Ardha 
Chunder Roy Choivdhry (1892), 19 
I. A. 101; 19 Calc. 452; Shosinath 
Ghose (Mahashoya) y. Krishna Soondari 
Dasi (Srimati) (1880), 7 I. A. 250 ; 0 
Calc. 381 ; 7 0. L. R. 313 ; F. 

8 ingamma v. Vinjamuri Venkata- 
charlu (1868), 4 Mad. H. C. 16 5; 
Veerapermall Pillay v. Narrain Pillay 
(1801), 1 Mad. N. 6. 78. 

7 Ranganayahamma v. Alwar Betti 
(1889), 13 Mad. 214, at pp. 218, 
219. See also Govindayyar v. Dora - > 
sami (1887), 11 Mad. 5, at p. 7, 
where in referring to Shosinath 
Chose [M almshoya) v. Krishna Soondari 
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ACT OF APOP1ION. 

A mere gift by a document transferring the boy A or a con- 
structive gift of an absent boy , 2 or an expression of assent 3 or 
intention 4 without an actual gift is insufficient. 

A deed or other writing in support of the act of adoption is unnecessary, 5 
but in cases to which the Ouclh Estate Act, I860, 6 applies, an adoption by 
a widow must be by a writing executed and attested in manner required 
in case of a will, 7 and registered. 8 

Although it is usual to invite relations to the performance of the 
ceremonies, and, in the case of large landowners, to represent the fact 
of the adoption to the Government authorities, the absence of such invita- 
tion or representation does not vitiate the adoption. 9 The consent of the 
ruling authority is not necessary, 10 even in the ease of vatandars, 11 unless 
it be a condition of the exercise of a permission to adopt. 12 

As to the custom of the Agarwal Banks of Zira, see ante , p. 148. 


Dasi (Srimati) (1880), 7 I. A. 250; Cons. H. L. 217; 1 Morley’s 44 Di- 

6 Calc. 381 ; 7 C. L. R. 313, the gest,” 18. 

Court said, “the decision is an 4 Banee Pershad (Baboo) v. Ahdool 

authority for the proposition that any Bye (Moonshee Syud) (1876), 25 

overt act is not sufficient, but that W. R. C. R. 192. 

there must be corporeal delivery of the 5 Bayabai v. Bala (1866), 7 Bom. 

child by a person competent to give, H. C. App. i., at ii. ; Sooiroognn 

to a person competent to take, ac- Sutputty v. Sabitra Dye (1834), 2 

companied by the declaration on the Knapp, 287, at p. 290 ; 5 W. R. P. 

one side, 4 1 give the child in adoption,’ C. 109. 

and on the other, 4 1 take the child in G I. of 1869. 

adoption.’ ” Kenchawa v. Ningupa 7 Act X. of 1865, s. 50, applied 

(1866), 10 Bom. H. C. 265, note. to wills under Act I. of 1869 bv s. 19 

1 See Shosinath Ghose (Mali, a- of the latter Act. 

shoya) v. Krishna Soo?idari Dasi 8 S. 22 (8). This would apparently 

(Srimati) (1880), 7 I. A. 250, at pp. not take the place of the corporeal 

255, 256; 6 Calc. 381, at pp. 388, giving and receiving required by 
389; 7 C. L. R. 313, at pp. 318, 319 ; Hindu law. See Bhaiya Bahidat 
Sreenarain Mitter v. Kishen Soondory Singh v. Indar Kun war ( MaJiarani) 
Dassee (Sreermtty) ( 1873), I. A. Sup. (1888), 16 I. A. 53, at p. 56; 16 
Vol. 149 ; 11 R. L. R. 171 ; S. C. Calc. 556, at p. 561. 
sub nomine , Nogendro Ckundro Mittro 3 S ee Alank Manjari v. Fakir Cliand 
v. Kishen Soondery Dossee, 19 W. R. Sarcar (1834), 5 Ben. Sel. R. 356 
C. R. 133; S. C. in Court below, (new edition, 418); Narhar Govmd 
Srinarayan Mitter V. Krishna Stmdari Kulkarni v. Naray an Viihal (1877), 
Dasi (Srimati) (1869), 2 B. L. R. 1 Bom. 607 ; Bangubai v. BliagirlMhai 
A. €. 279; 11 W. R. C. R. 196 ; (1877), 2 Bom. 377; Mamchmdra 

M audit Koer (Mimamat) v. Plwol Vasudev v. Nanaji Timaji (1870), 
Ohand Lai (1897), 2 C. W. N. 154 ; 7 Bom. H. C. (A. 0. J.) 26. ' 

Dhapabai v. Ghampalal (1899), 1 10 Bhasker Buchajee v. Narro Ba/jho- 

Bom. L. R. 84 2. math (1826), Bom. Sel. R. 24, at p. 

2 Siddessory Dossee v. Doorgaclmrn 29; Mamchmdra Vasudev v. Nanaji 

Sett (1865), Bourkc, (VC. 360 ; 2 inch Timaji (1870), 7 Bom. H. C. (A. O. 
Jur. N. S. 22. J.) 26 ; Narhar Govmd Kulkarni v. 

3 BasheHappa v. Shivlingappa Narayan Vithal (1877), 1 Bom. 607. 

(1873), 30 Bom. H. C. 268, at p. 270 ; 11 Bahji v. Daito (1902), 4 Bom. 

Kenchawa v. Ningupa (1867), 10 Bom. L. R. 762. 

H. C. 205, note ; Gourbullub v. huger- 32 Bangubai v. Blmgirthibm (1877), 
natpermud Milter (1823), F. Maen. 2 Bom, 377 . 
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The person giving in adoption ought not to receive any Consideration 
consideration for the adoption ; but it has been held that if adoption . 11 
he does so the adoption is not void . 1 

A contract to pay money in consideration of giving or receiving a son in 
adoption, is illegal and cannot be enforced, 2 but it does not affect the 
validity of the adoption, unless it be certain that the adopting father or 
mother acted from corrupt motives alone. 3 

As to an arrangement made by a widow to reserve the property of her 
husband for herself, see post, pp. 184, 185. 

Where a father gives his son in adoption, he has apparently ^ lc ^ tionaI 
no power to impose a condition invalidating the adoption on adoption, 
the happening or non-happening of a future event ; but in 
giving to his wife permission to give in adoption, he may subject 
the exercise of that power to a condition, and unless that con- 
dition be substantially fulfilled the gift has no effect . 4 

If the condition be ail illegal or immoral one, the gift would be effectual 
even though the condition be not performed. 

It is by no means clear what effect upon the boy’s position in his natural 
family would be caused by an adoption upon a condition which is not 
fulfilled. 

As to conditions with regard to the property made at the time of the 
adoption, see post, pp. 184-186. 

As to gifts of property conditional on adoption, see post , pp. 204, 205. 

The person taking 5 and the person giving 6 in adoption Mental 
must be mentally capable of understanding, and must giwr and° 

taker. 


1 Murugappa Chetti v. Nagappa gabai (1896), 22 Bom. 199. <X 
Chetti (1905), 29 Mad. 161. See ante, p. 102. 

Eshan Kishor Acharjee Chowdhry v. 1 Rangubai v. Bhagirthibai (1877), 
Haris Chandra Chowdhry (1874), 13 2 Bom. 377. In this case the previous 
B. L. R. App. 42 ; 21 W. R. GVR. 381. sanction of Government was the 
G. 0. Sarkar says (“Law of Adop- condition required by the natural 
tion,” p. 375), “ In the majority of father. 

eases some sort of valuable considera- 5 Tayammaul v. Sashachatta Nai< 
tion is given by the adopter to the her (1865), 10 M. I. A. 429 (see this 
natural father for inducing him to ease as to an adoption by a person in 
give away his son.” extremis) ; Bullabahani Choivdree y, 

2 Bee Esha?i Kishor Acharjee Ktshenprea Dassea Ckowdrain (1838), 
Chowdhry v. Haris Chandra Chow - 6 Ben. Sel. E. 219 (2nd edition, 270) ; 
dhry (1874), 13 B. L. R. App. 42 ; Mandil Koer ( Mussammai ) v. Phool 
21 W. R. C. R. 381; MahaUesh - Chand Lai (1897), 2 0. W. N. 154, 
var Fondbha v. Durgabai (1896), 22 at p, 156. 

Bom. 199, at p. 206 ; Sitaram Pandit 6 Bireswar Moolcerji v. Ardha 
(8hri) v* Harihar Pandit (Slvri) (1910), Chunder Roy Chowdhry (1892), 19 
35 Bom. 169 ; 12 Bom. L. R. 910. I A. 101, at pp, 105, 106; 19 Gale. 

3 Bee Mahableshmr Fondha v. Dur - 452, at p. 461, 


FRAUD. 


15*2 


[CHAP. III. 


Fraud, etc. 


understand the significance of the act, otherwise there is no 
valid gift or acceptance, as the case may be. 

There may be a question as to whether the amount of mental capacity 
which is requisite in the ease of a will 1 2 is necessary for the taking a child 
in adoption* 8 as the taking in adoption is a matter of religious necessity. 3 

It has been held that if an adoption has been brought about 
by fraud, coercion , 4 mistake , 5 misrepresentation , 6 undue 
influence , 7 or otherwise than by the free consent of the persons 
giving and taking in adoption, it is voidable, and that it can be 
ratified subsequently if no one’s interest is prejudicially affected 
by such ratification . 8 


It is, however, submitted that in case of such fraud, etc., the adoption is 
void, and is incapable of ratification. It is submitted that the validity 
of an adoption must be determined at the time, and cannot depend upon 
future events. 9 Otherwise the position of the adopted son and his relation 
to his natural and to his adoptive family would remain in suspense. 10 In 
every case the interests of some of the adoptive relations may be prejudicially 
affected by an adoption. The interests of the natural relations would be 
affected, but not prejudicially. The question is one of status, not of 
contract, and is not affected by considerations which are available in 
cases of contract. 

Where the adopter is a young widow, the Court will require clear 
evidence that, at the time of adoption, she was fully informed of her rights, 
and of the effect of adoption. 11 * There may, however, be some relaxation of 
the strictness of this rule where the husband has directed his wife to adopt. 13 


1 See Phillips and Trevelyan’s 
“ Hindu Wills, 55 2nd ed., pp. 12-15. 

2 Banee Per shad (Baboo) v. Abdool 
Ilye (Moomliee Syud) (1876), 25 W. 
K. C. E. .192, at p. 195. 

3 Ante, p. 101. 

4 Banganayakamma v. Alumr Setii 

(1889), 13 Mad. 214, at pp. 220 to 
224. See Sarkar’s “Law of Adop- 
tion, 55 pp. 205, 431. 

6 Bay abed v. Bala (1866), 7 Bom. 
H. C., App. 1., at pp. xx,, xxi. 

6 See Baydbai v. Bala ( 1866), 7 Bom, 
II. 0., App. l, at pp. xx., xxi., xxiii. 

7 Somaselchara Baja v. Bubfiadra- 

moji (1882), 6 Bom. 524. See Ba~ 

pabai v. Bala (IMG), 7 Bom. II. C., 

App. i., at pp, xx., xxi. 

s Venkata Karasimlta Appa Bern 
(Sri Rajah) v. Bangayya Appa Bow 

(Sri Rajah ) (1905), 29 Mad. 437. The 

pillion did not arise on appeal: 


Venkata Narashnha Appa Bow v, 
Parihmaruthy Appa Bow (1913), 41 
L A. 51; 37 Mad. 199; 18 O. W. 
N. 554; 16 Bom. L. B, 328, 

9 See Kovvkli Satliraju v. Paliam - 
setii V enkataswami (1916), 32 Mad. 
L. J. 119. 

10 Cf. post, p. 156. 

11 Baydbai v. Bala (1866), 7 Bom, 
II. C., App. i., at pp. xx., xx i. See 
Ta yam, maul v. Bmlmc'hellu Naibr 
(1865); 10 M. L A., at p. 433. There 
have been a number of cases in which 
it has been held that if it is sought 
to make a purdahnashin woman re- 
sponsible for acts which are detri- 
mental to her interests, it must ho 
clearly shown that she knew the 
effect of such acts, and that no advan- 
tage was taken of her : she 'post, p. 511, 

12 Bayabai v. Bala (I860), 7 Bom, 
H, 0., App, L, at pp. xx., xxl 
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As to allegation and proof of fraud, see Bal Gangadhar Tilcilc v. Shri 
Shrimvas Pandit (1915), 42 L A, 135 ; 39 Bom. 441 ; 19 C, W. N. 729 ; 

17 Bom. L. Pv, 527. 

Where a person who has attained the age of majority 1 2 is Assent of 
adopted, his assent would be essential to the adoption. In adopted, 
other cases no such assent is necessary.^ 

In the case of Sudras no religious ceremonies are necessary . 3 Religious 

ceremonies. 

An intentional omission to perform even unnecessary ceremonies, with 
a view to leave the adoption unfinished, 4 or a non-performance of con- 
templated ceremonies in consequence of death, or of some other cause, 
may be evidence to show that the adoption is incomplete. 

Except in the Punjab , 5 * and amongst Jains , 5 the performance Twice-bom 
of the clatta homam 7 is apparently necessary in the case of the clas&,Q!i * 
twice-born classes, where the boy is not of the same golra as 
the adoptive father, 

'No ceremonies are necessary in an adoption in the dvyamushyayana 
form among the Nambudri Brahmins. 8 

Where the bov is of the same qotra as the adoptive father B ?y of samQ 

,J x gotra. 


1 I.e. the age of majority accord- IS 
in g to Hindu law, ante , pp. 46, 47, As G 
to cases where the adoption of majors C 
is possible, see ante , pp. 147, 148. L 

2 Sarkar’s “ Law of Adoption,” pp. II 
280, 281. In Strange’s “ Hindu Law,” 
vol. i. i>. it is said that “ the B 
adopted son must consent,” but the R 
authority there given (Kullean Sing G 
v. Kir pa Sing (1795), 1 Ben. SeL R. 2'. 
9 (2nd ed., p. 11)) was the case of a T. 
Kriirima adoption, where the consent v. 
of the person adopted would always 2( 
be necessary, post, p. 159. 

3 Shosinaih Ghose (Mahashoya) L; 

v. Krishna Soondari Dasi ( Srimafd ) 
(1880), 7 I. A. 250, at p. 255; 6 8 

Calc,, SSI, at p. 388; 7 C. L. R. 313, It 
at p. 319; Indromoni Clmvdhrani v. 32 
Beharilal Mullick (1879), 7 I. A. 24 ; B< 

5 Calc. 770 ; 6 0. L. R, 183. See w' 
Govindayyar v. Domsami (1887), 11 Si 

Mad. 5, at p. 6 ; Thangathanni v. 

Ranm Mudali (1882), 5 'Mad. 358 ; .fit 
Aimaram r. Madho Rao (1884), 0 All. 

276, : at p. 281 ; Ravji Vinayakrav M 
Jagannath Bhankarsett v. Lalkshmibai se 
(1887), 11 Bom, 381, at pp, 393, 394 ; 


NiUianand Ghose v. Krishna Dyal 
'Ghose (1871), 7 B. L. R. I ; 15 W. R. 
0. R. 300 ; Perhash Ghunder Roy v. 
Dhunmonee Dassea, Ben. S. I). A. 
1853, p. 96. 

4 Banee Per shad (Baboo) v. Abdool 
Ilye (Moonshee Syud) (1876), 25 W. 
R. 0. R. 192, at p. 198 ; Yalub'hai v. 
Govind Kashinath (1899), 24 Bom. 
218, at pp. 226, 227; 1 Bom. L. R. 
770. See Asita Mahon Ghosh Moidih 
v. Kir ode Mohon Ghosh Moulih (1916), 
20 C. W. N. 901. 

5 Tupper’s “ Punjab Customary 
Law,” vol. iii. p. 82. 

G Lahhmi Ghand v. Gallo Bai (1886), 
8 All. 319 ; see Hup Ghand (Lain) v . 
Jamba Parshad (1910), 37 I. A. 93; 
32 All 247; 14 0. W. N. 545; 12 
Bom. L. R. 402. As to the rites 
which are usual among Jains, see 
Sarkar’s “ Law of Adoption,” p. 454. 

7 Oblations of clarified butter to 
fire, Wilson’s “ Glossary.” 

8 Shanlcaran v. Kesavan (1891), 15 
Mad. 6. As to this form of adoption, 
see post, pp. 190-193. 
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as, for instance, where he is a brother’s son, no religious cere*, 
monies are necessary . 1 

There is not very much direct authority on the question whether the 
absence of religious ceremonies in any case invalidates an adoption among 
the twice- bom classes. In an old case the Judicial Committee said, 2 
6< Although, neither written acknowledgments nor the performance of any 
religious ceremonials are essential to the validity of adoptions; ” but it 
does not appear that the question as to the necessity of religious ceremonies 


was raised in that case. 

In reference to these remarks the Judicial Committee said in a sub- 
sequent case, 3 “ It cannot, however, be considered as more than a dichim, 
since the decision was against the adoption in fact.” 

In a still later case, where the parties were Sudras, the Judicial Com- 
mittee said, 4 “It is perfectly clear that amongst the twice -bom classes 
there would be no such adoption by deed, because certain religious cere- 
monies, the dalta Jiomam in particular, are in their case requisite.” 

Although it has been considered that this expression of opinion decides 
the question, 5 “ it is doubtful if more was intended than to point out that 
such religious ceremonies are requisite as part of the purely ceremonial 
law, not that the validity of an adoption for civil purposes depends on their 
due observance.” 8 At any rate, so far as the Judicial Committee is con- 
cerned, there are only contradictory dicta on the subject. 

The High Courts have accepted the view that the performance of the 
datta Jiomam i s necessary, 7 but in one case only 8 has a High Court, so far 


1 Valubai v. Govind KasldnatJi 
(1899), 24 Bom. 218; 1 Bom. L. R. 
770, approved of by the Privy Council 
in Bed GangadJiar Tilah v. Shrinivas 
Pandit (Shri) (1915), 42 I. A. 135; 
39 Bom. 441; 19 C. W. N. 729; 
17 Bom. L. R. 527; Govindayyar v, 
Dorasami (1887), 1 1 Mad. 5, preferring 
on this point Singamma v, Vinja - 
mivri VenJeatacharlu (1868), 4 Mad. H. 
0. 1 65, to Venkata v. Subhadra (1884), 
7 Mad. 548 ; Ranganayalcamma v. 
Alwar Setti (1889), 13 Mad. 214, at p. 
219; Atmaram v. Madho Rao (1884), 
6 All. 276 ; Reiki v. Laic Pati 
Pujari (1914), 20 C. W. N, 19. Bee 
Huebui Rao Manhur v. Govind Rao 
Bidimnt Rao Manhur (1820), 2 Borr. 
75, at pp. 85, 87. 

2 Sootroogun Swtpuihy v. Sdbitra 
Dhye (1834), 2 Knapp, 287 ; 5 W. R. 

p. a loo. 

3 Indromoni Ghowdkrani v. Bchari- 
lal Midlick (1879), 7 I. A. 24, at p. 36; 

5 Calc. 770, at p. 774 ; 6 0. L. R. 183,. 
at p. 191. 

4 Shorn' naih Ghase { MoJiasJioya ) v. 
Krishna Soondari Dasi (I860), 7 I. A. 

•250, at p. 256 ; 6 Calc* 381* at pp. 


388, 389 ; 7 C. L. R. 313, at p. 319. 

5 Ranganayalcamma v. Alwar Betti 
(1889), 13 Mad. 214, at p. 220. The 
parties in this case were Taisyas, but 
as there was no effective giving or 
taking, the decision of this question 
was not necessary. 

6 Atma Ram v. Madho Rao (1884), 

6 All. 276, at p. 283. 

7 Ranganayalcamma v, Alwar Setti 
(1889), 13 Mad. 124, at p. 220; 
Venkata v. Subhadra (1884), 7 Mad; 
54 8 ; Govindayyar v. Dorasami (1887), 
11 Mad. 5, at pp. 9, 10 ; Oliandramala 
Paita Mahadevi (Sri. Sri) v. Muhin ma- 
la Patla Mahadevi (Sri) (1882), 6 Mad. 
20 ; Atmaram v. Madho Rao (1.884), 

6 All. 276; Oomrao Singh (Thakoor 
v. Mekkd) Koonwer {Thahoomnee} 
(1868), 3 : Agra H. 0. 103a. .Be o , : 
Ravji Vinayakrap J agannath Shankar- 
sett v. Lahshndbai (1887), 11 Bom. 
381, at pp. 393, 394; “Dai taka 
Mimansa,” v. 36 ; West and Balder, 
922, 923 ; Steele, 45. 

8 Luchmun Lull v. Molutn Lull 
Bhaya Gayal (1871), 16 W. R. C. II. 
179; post; p* 155, note 8. 
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as the writer can ascertain, set aside an adoption on the ground that 
religious ceremonies had not been performed. 

It has been suggested 1 2 that adoption by a widow perhaps stands on Adoption by 
a different footing, as, 44 according to the sages, the twice-born females ^ c ^ om 
hold the same position as Sudras with respect to the performance of religious 
ceremonies,” but this distinction is not made by the cases which hold that 
religious ceremonies are necessary in the case of an adoption in one of the 
regenerate classes. In some of those cases 3 the adoption was made by a 
widow. 


The homa ceremony may be performed at any time after 
the actual giving and taking, and it does not seem to be necessary 
that the father should perform it. Its performance after the 
death of the natural father , 3 or of the adoptive father , 4 does not 
invalidate the adoption. When the, homa is necessary, the 
adoption is not complete until it is performed. 

Although it is usual to perform the homa in the dwelling- 
house of the adopter , 5 * it is immaterial where the ceremony is 
performed.® 

There seems to be nothing to prevent the natural and 
adoptive parents delegating to others the performance of the 
homa ceremony . 7 

Although other religious ceremonies may be usual, it does 
not appear that the absence of them invalidates an adoption . 8 


Tim© of per- 
formance of 
homa „ 


Place of 
performance. 


Delegation of 
performance 
of religious 
ceremonies. 

Other religious 
ceremonies. 


1 Sarkar, “Law of Adoption,” p, 

381. See “Dattaka Mimansa,” s. 1, 
para. 27 ; 44 Vyavahara Mayukha,” 
s. l,para. 15. 

2 Luehrmm Lull v. Mohun Loll 
Blmya Gayal (1871), 16 W. It. 0. R. 
170 ; Manganayahamma v. Alwar Setti 
(1889), 13 Mad. 214; Uavji Yinaya- 
hrav Jaggannath Shankar sett v. Lalc- 
shmibai (1887), 11 Bom. 381 ; Aima- 
ram v, Madho Mao (3884), 6 All. 
276 ; Oomrao Singh ( Thahoor ) v. 
Mektab liooniver (Thalcoomnec) (1868), 

3 Agra IL C. It. 103a. 

3 Venkata y. Subhadra (1884), 7 
Mad. 549. In this case five years 
had elapsed. In the interval the 
natural father died, but the homa 
was performed by one of his sons. 

4 Subbarayar v. Subbammal (1898), 
21 Mad. 497 ; S. 0. on appeal (.1.900), 
27,1/ A. 162 ; 24 Mad. 214 ; 4 C. W. N. 
304 ; 2 Bom. L. It. 982. 

5 Sarkar’s 44 Law of Adoption,” pp. 

382, 383,. ; 


6 Oomrao Singh ( ThaJcoor ) v. Meh- 
tab Koomver (Thalcoomnec) (1868), 3 
Agra H. C. 103a. 

7 See Subbarayar v. Subbammal 
(1898), 21 Mad. 497; Lakshmibai v. 
Mamchandra (1896), 22 Bom. 590. 
As to the delegation of the giving 
and receiving, see ante, pp. 132, 136. 

8 In Luchmun Loll v. Mohun Lull 
Bhaya Gayal (1871), 16 W. It. C. It. 
179, the Court held that the per- 
formance of the puiresli jag (sacrifice 
for male issue) is essential to the 
validity of an adoption* among the 
three superior castes. G, C. Sarkar 
(“Law of Adoption,” p. 383) sug- 
gests that the words u putresti jag ” 
were in the judgment in that case 
by mistake substituted for 44 datla 
homam” as the putresti jag is only 
necessary when the ceremony of 
tonsure has been performed in the 
natural family ( 44 Dattaka Mimansa,” 
s. 4, paras. 32, 49), 
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Requirements Provided the above rules as to the capacity to take in 
adoption. adoption, the capacity to give in adoption, the capacity to 
be taken in adoption, and as to th.o ac t of adoption, are followed, 
an adoption is valid ; otherwise it is void. 1 * 
Subsequent The invalidity of an adoption, or of a power to adopt, cannot 
be cured by a subsequent event, 8 

Illustrations* 

(a) An adoption made during the lifetime of a son is not rendered valid 
by the death of such son. 3 

■(b) A power to adopt a son as co-heir to a living son cannot be exercised 
even after the death of the living son. 4 

(c) The death of the son’s widow, in whom the property has vested, 
does not validate an adoption made before her death. 5 

Consent does Except in so far as the law in certain cases requires the 
adoption! ate consent of kinsmen for the purpose of validating an adop- 
tion, 6 the consent of the person in whom the estate of the 
adoptive father is vested, or of the person or persons entitled 
in reversion, does not validate an adoption which is otherwise 
invalid. 7 AA AAASAAi ! 111 If! " 7 , 8 

It has been held in Bombay that where the adoption takes place with 
the full consent of the person in whom the estate is vested by inheritance, 
even when such person has only a limited estate such as that of a mother, the 
adoption is rendered valid, and the estate vested in the adopted son by 


1 See Gctnga Bahai v. Lelchmj Singh Venkata swami (1016), 32 Mad. L. J„ 
(1886), 0 AIL 253, at pp. 206, 207. 119. As to the postponement of the 

As to the application of the doctrine religious ceremonies, see ante, p. 155. 
factum valet quod fieri not dehint , see 3 Basoo Cam-amah v. Bamo Ckinna 
ibid.; Gurutingasivami (Sri Balusu) v. Vencatam, Mad. S. I>. A. 1856, jv 
Ramalahsmamma (Sri Balusu) ; Badha 20 ; V eraprashyia v. Sanlauraja , Mad. 
Mohan v. Ilardai Bibi (1899), 26 I. A. S. I). A., .1860, p. 168. 

313, at p. 144; 22 Mad. 398, at p. 4 Joy Chundro Race v. Bhyruh 
423; 21 All. 480, at p. 487; 3 Chundro Race, Ben. &. I). A. 1849,461. 

O. W. N. 427, at p. 448 ; I Bom, 5 Pudma Coomari BeM v. Court of 
L. B. 226; lima Dcyi (Srimati) v. Wards (188.1), 8 L A. 229 ; 8 Calc. 302. 
Gokoolanund Das Malta fair a (1878), i! Ante, pp. 1 20 -12 6. 

f» I. A. 40, at p. 53; 3 Calc, 587, at 7 Annammah v. Mahlm Bali Reddy 

p. 801; LaMimapfd v. Ramava (1875), 8 Mad. H. C. 108, at: p. 1,12; 
(3875), 12 Bom. H. C. 362, at p. 398 ; Mohendrololl Moolcerjee v. Roobiney 
Co-pal Karhar 8a fray v. flamwnt Dahee (1884), Cory ton, 42, at* p. 43; 
Ganesh Safrmj (1879), 3 Bom. 273, Adivi Surya Prakasa Rao v. Bid&« 
at p. 293 ; Dharma Ikuju, v. Ram marly Gungaraju (1909), 33 Mad. 228, 
Krishna Chimnaji (1885), 10 Bom. Bee Anandibai v. Kashibai (1904), 

, 'Sd,; ;■ 28Bom.48I, at p. 4315; 6 Bom. L. B. 

3 8ce Korvidi Safi h rtj n v*Paifmn sf if! 4 fi I 
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sucli consent ; 1 but there is authority to the contrary to be found in de- 
cisions of the same Court. 2 

It is submitted, that although the consent may have the effect of estop- 
ping the person consenting from denying the adoption., 3 and thereby divest- 
ing the estate, it cannot otherwise affect the validity of the adoption as for 
example it cannot affect the inheritance by or to collaterals. 

As to the consent of a son to an adoption by his father, see ante , 
pp. 105, 106. 

As to consent to the devesting of estates on adoption, see post , p. 197. 

As to estoppel and acquiescence, see post, pp. 172, 173. 

An adoption once validly made cannot be cancelled by the Cancellation or 
natural or adoptive parents , 4 or renounced by the adopted son . 5 cn 1 1 

There is nothing to prevent an adopted son renouncing any interest 
in property which would come to him as such. 6 

Kritrima Poem of Adoption. 

• ' In. the district of Mithila, or Tirhoot , 7 where it is the pre- Adoption in 

Kritrwi q form. 

vailing form , 8 and in the adjoining districts , 8 a form of adoption 
called the Kritrima 10 is practised, and is recognized by the law. 


1 Payapa AhJcapa Patel v. Appanna 
(1898), 23 Bom. 327, at pp. 331, 332 ; 
Siddappa v. N ingang avda (1914), 38 
Bom. 724 ; 16 Bom. L. R. 683 ; Bobu 
Aniaji v. Bat no ji Krishnarav (1895), 

21 Bom. 319 ; Gopa.1 Balkrishna Ken - 
jale v. Vishnu Raghunath Kenjale 
(1898), 23 Bom. 250 ; Rupchand Hin - 
dumal v. Rukhmabai (1871), 8 Bom. 
H. C. A. C. J. 114, at p. 122. From 
any point of view the consent of a 
minor is not sufficient to validate an 
adoption ; Vasudeo Vishnu Manohar 
v. Ramchandra Vinayak Modah (1896), 

22 Bom. 551. 

. 2 See Dharnidhar (Skri) v. Chinto 
(1895), 20 Bom. 250, at p. 258; 
Vasudeo Vishnu Manohar v. Ram - 
chandra Vinayak Modah (1896), 22 
Bom. 551, at p. 555; Bharmawa v. 
Sangappa (1900), 2 Bom. L. R. 628 ; 
Anandibai v. Kashibai (1904), 28 
Bom. 401, at p. 465 ; 6 Bom. L. R. 
464. 

s Post, p. 172. 

4 Colebrooke’s “ Digest,” vol. ii. p. 
Ill ; Strange’s “ Hindu Law,” vol. ii. 
p. 108; Suklibasi Lai v. Guman Singh 
(1879), 2 All. 366 ; Huebut Rao 
Mankur v. Govind Rao Bulwant Rao 
Man fair (1823), 2 Borr. 75. 


6 Mahadu Gann v. Bayaji Sidu 
(1893), 19 Bom. 239 ; Ruvee Bhudr 
v. Roopshunlcer 8 hunker jee (1823), 2 
Borr. 656, at pp. 665, 671. 

6 Post, p. 188. 

7 See ante, p. 14. 

8 Kullean Sing v. Kirpa Sing ( 1 795), 
1 Ben. Sel. R. 4 (new edition, 1.1) ; 
Sutpidtee ( Mussummaut) v. Indmnund 
Jha (1816), 2 Ben. Sel. R. 173, note to 
p. 175 (new edition, 221, note to p. 
224) ; Colebrooke’s “ Digest,” vol. iii. 
p. 276 ; Strange’s cc Hindu Law,” vol. 
ii. p. 204. There is nothing to pre- 
vent a dattaka adoption in the Mithila 
district by a man ; Sarkar’s “ Law of 
Adoption,” p. 447 ; but a widow 
cannot adopt in that form according 
to the Mithila school. 

9 Sarkar’s “ Law of Adoption,” p. 
448. In a note to Srinath Senna v. 
Radhakaunt (1796), 1 Ben. Sel. R. 15, 
at p. 16 (new edition, 19, at p. 21), 
it is said that this form of adoption 
5t is in use in North Behar, apU the 
contiguous districts of Baglipore 
(Bhaughulpore) and Purnea.” 

10 Factitious. Kritrima putra means 
the son made, Wilson’s ;c Glossary,” 
p, 297, 


Who can 
adopt. 


Who may be 
adopted. 


Relations] up. 
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This form of adoption is not to be confounded with the adoption of 
a Kritrima son according to the Smritis and commentaries. The latter 
held the same position as a Dattalca son, and the ceremonies and conditions 
were apparently identical in both cases. The Kritrima form of adoption 
which in ancient times prevailed throughout India has long been obsolete. 

The modem form of Kritrima adoption is based upon recent authorities, 
and is said to owe its origin to the prohibition 1 of adoption by a widow in 
the Mithila country. 2 

Either a man or a woman can adopt in this form, provided 
he or she has no son , 3 grandson, or great grandson in existence. 

A wife or widow so adopting does not require the assent of 
her husband or of his kinsmen . 4 She cannot adopt a son to 
her husband in this form, even if she receives his permission . 5 

A husband and wife can adopt jointly, or they may each 
adopt a separate son under this form . 6 

Except that he must belong to the same class 7 as the person 
adopting him, there is no restriction as to the person to be 
adopted . 8 

The relationship of the adopter and the adopted does not, it is submitted, 
affect the validity of the adoption. 

In Purmessur Dull Jha (Chowdree) v. Hunooman Butt Roy , 9 the adoption 
of a sister’s son by a Brahmin in the Kritrima form was upheld, but in an 
earlier case, 10 the adoption of an elder brother by a younger brother was 
held invalid. 

In Nunkoo Singh v. Purm DJnm Singh, 11 an adoption of a sister’s son 
in the Kritrima form was upheld, but on the ground that the parties did 
not belong to one of the regenerate classes. 

According to the Dvaita-Parishishta of Kesaba Misra, a pundit of 
Mithila, even a father or a brother may be adopted. 12 

1 Ante, p. 126. 8 Purmessur Butt Jha (Chowdree) 

2 W. Macnaghten’s “Hindu Law,” v. Hunooman Butt Hoy (1837), 6. Ben. 

vol i. pp. 95-100. Sel. R. 192 (new' edition, 235, at p. 

3 Sarkar’s “Law of Adoption,” 246) ; 1 Macriaghten’s u Hindu Law,” 

p. 449. pp. 75, 76. 

4 W. Maenagh ten’s “ Hindu Law,” 9 (1837), 6 Ben, Sel. R. .192 (new 
vol. ii. pp. 195, 196. Shibkoeree edition, p. 235). 

( Mussamut j v. Joogim Singh (1867), 10 Runjeei Sing (Baboo) v. Obhyc 

8 W. R. C, R. 155, at p. 157 ; Col - Naram Sing (Baboo) (1817), 2 Ben, 

lector of Tirhoot v. Hnropershad Bed, R. 245 (new edition, 315). 
Mohunt (1867), 7 W. R. 0. R. 500. Sir Win. Macnaghten points out 

5 Bee answers of pundits in Sree- (“Hindu Law,” vol. i. p. 76, n.) that 

naram Rai v. Bhya Jha (1812), 2 Ben. the authorities cited by the law 
Sel. R. 23, at p. 27 (new edition, 29, officers in that case had relation to 
at pp. 34, 35). the Dalhtha form of adoption. 

0 Sec Sreenarain Rai v. Bhya Jha 11 (1869), 12 W. R. 0. R. 356. 

(1312), 2 Ben. Bed, R. 23, at p. 27 12 Goman Butt v. Kunhm Singh 

(new 'edition;; 29, at p. 34) ; 1 W. (1822), 3 Ben, Bel. Ii, 145, at p. 149. 

(tiew ; V<Hfion, 192, at" p,. 199);""" 

7 Bee ante, pp, 22, 23, 138. 
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Sir William Macnaghten considers that there is no restriction except 
as to tribe, 1 but Sastri G. 0. Sarkar 2 contends that the rule as to relation- 
ship applicable to an adoption in the Datialca form 3 4 are equally applicable 
to an adoption in the Kritrima form. 

The age of the son adopted in this form is immaterial. 4 A » e * 

The performance of the initiatory ceremonies in the natural family, 5 
or the marriage, 6 does not prevent the adoption. 

The consent of the adopted son , 7 and the consent (or at Consent, 
any rate the absence of the express dissent) of his parents, 
if living, is necessary to this form of adoption, when he is a 
minor . 8 

The relationship being one created by contract, the consent of all the 
necessary parties must synchronise. An assent given by the son after the 
death of the adoptive father to an adoption to which the adoptive father 
assented before his death will not be sufficient. 9 

No ceremonies are necessary , 10 and no particular form is Ceremonies, 
required to be observed. 

Colebrooke 11 cites from Rudradhara in the Suddhiviveka,” the 
following : — 

“ The form to be observed is this. At an auspicious time, the adopter 
of a son having bathed, addressing the person to be adopted, who has also 
bathed, and to whom he has given some acceptable chattel, says, c Be my 
son.’ He replies, c I am become thy son. 5 The giving of some chattel 
arises merely from custom. It is not necessary to the adoption. The 
consent of both parties is the only requisite ; and a set form of speech is 
not essential,” 12 


1 I.e. caste or class, “ Hindu Law,” JRoopun Singh (1 839), 6 Ben. Sel. R. 

vol. i. pp. 75, 70. 271 (new edition, p. 340); Sutlier- 

2 “Law of Adoption,” p. 339, land's “ Synopsis,” 673 ; W. Mac- 

“Dattaka Mimansa,” s. 6, paras, naghten’s “Hindu Law,” vol. ii. 

47-56. p. 196. 

3 Ante , pp. 138-144. 8 W. Macnaghten’s “ Hindu Law,” 

4 Shibkoeree (Mussamut) v. Joogun ii. 196. 

Singh (1867), 8 W. R. C. R. 155, at 0 Sutputtee ( Mussmiai ) v. Indra- 

p. 158; Ooman Dutt v. Kunhia Singh mind Jim (1816), 2 Ben. Sel. B. 137 

( 1822 ), 3 Ben. Sel. R. 145 (new (new edition, 221). 
edition, 192, at p. 197), 10 Shibkoeree {Mussumai) v. Joogun 

5 W. Macnaghten’s “ Hindu Law,” Singh ( 1867), 8 W. R. 155, at p. 158. 

vol. ii. p. 196. “ Initiation into the 11 “ Mitakshara,” chap. i s. 11, 

f ami Iy of the adopter is not practised ” para. 17, note. 

in this form of adoption, Strange’s 12 Referred to in Durgopal Singh v. 
“ Hindu Law,” vol. ii p. 204. JRoopun Singh (1839), 6 Ben. Sel. R. 

6 W. Macnaghten’s “ Hindu Law,” 271, at p. 273 (new edition, 340, at 

vol. i p. 76. p. 342). See Kulledn Sing v. Kirpu 

7 LucJmmn Lull v. Mohun Lall Sing (1795), 1 Ben. Sel. R. 9 (new 

Bhaya Gayal (1 871),. ! 6 W. R. C. R. edition, 11, at p. 12). W. Mac- 

179, at p. 180 ; Durgopal Singh v, naghten’s “ Hindu Law,” vol. i. p. 98. 
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A Kninma adoption, when once validly made, cannot be 
revoked . 1 

Some other Special and Local Forms op Adoption. 

In the district of Gy a there is amongst the Gyawai Brahmins a practice 
of adoption in a form which is similar to the Kritrima form. It is purely 
contractual, and does not affect the position of the adopted son in his 
natural family. 2 

Among the Reddi caste 3 it is customary for a man who has no son 4 
to affiliate a son-in-law by what is called an lllatom 5 adoption. 

This custom prevails in the Bellary, Kurnool, Cuddapah, Kellore, and 
North and South Arcot districts, 6 but not among the Kondarazu caste of 
the Vizagapatam district. 7 There is no mention of this form of adoption 
in the Digests, and there are few decided eases on the subject. 8 It is 
necessary to determine each case according to the evidence as to the custom, 
and its effects, which may be brought forward. 9 

It is uncertain whether a man having a son can affiliate a son-in-law in 
this form of adoption, whether the affiliation is effected by the introduction 
into the family, or requires for its completion marriage with a. daughter, 
and whether, if the father be dead, the right may be exercised by a surviving 
paternal grandfather. 10 

A son-in-law so adopted stands for purposes of inheritance in the place 
of a son, and in competition with natural born sons, 11 or sons adopted in 
the Dailaka form, 12 takes an equal share. 

He does not lose any of his rights of inheritance in his natural family, 18 
nor do the members of his natural family lose their rights of succession to 
him. 11 


1 W. Macnaghten’s “ Hindu Law,” 7 Narasimlta Bazu v. Yeeruhhadra 

vol. ii. p. 196. Baza (1893), 17 Mad. 2S7. 

2 See Luchnun Lai Chowdhry v. 8 BeeMunumantamma v. Bmm.BedM- 

Kanfoja Lai Mowar (1894), 22 L A. (1381), 4 MM. 272, at p. 275 ; Tat/a-. 
81 ; .22 Calc. 009 ; Luchnun LaB v. mum Bcddi v. Perumal Bcddi (1862), 
Mohan Lull Bhaya Gayal (1871), 16 1 Mad. H. C. 5.L 

W. R. C. ID 179 ; Lachni Bai MoJm- 9 - See Ghinna Obayya v. Sura Bcddi 

tain (Musd.} v. Kissen Lull Pahari (1S97), 21 Mad. 226 ; Malta Bcddi v. 

Maluitcm Gayal (1906), .11 C. W. N. Padmamma ( 1893), 17 Mad. 48, at 
H7. ' p. 50. 

i$ The principal caste of Telinga 10 Ilammavtamma v. Band Bcddi 

cultivators, a caste of Sudras, Wilson’s (.1881), 4 Mad. 272, at pp. 282, 283. 

“ Glossary,”’ 'p.: ; 44.2, 11 llamnnaninmma v. Band Bcddi 

. 4 See Y acker eddy Ghinna- Bassavapa (1881), 4 Mad. 272, at p. 288. This 
v. Yadicreddy Gowda pa (1835), 5 W. places him in a better position than 
B. P. 0. 114. a DuMaha son, see pod, pp. 187, 188. 

5 Plain, a bride’s father having no 12 See Chenchamma v. Bulimy a 

son, and adopting his son-in-law, (1885), 9 Mad. 114, at p. 116. 

Wilson's “ Glossary,” p. 216. 13 Balarami Bcddi (Sira da) v. Pem 

6 Balarami Bcddi [Siva da) v. Per a Reddi (Bivada) (1883), 6 Mad. 267. 

Beddi (Sinaia) (1883), 0 Mad. 267, at 14 Ramakridna v. Bnbhahhi ( 1 889), 

p- 269. See also Hammumiamma v. 12 Mad. 44.2, 

Rami Beddi (1881), 4 Mad, 272. 
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An illaiom son-in-law can deal with property acquired by him, as such, Disposal, 
in the same way as he can deal with any other self-acquired property. His 
sons have no right therein by virtue of their birth. 1 

The property received by the illatom son-in-law, as such, passes to his Heirs, 
heirs in the same way as self -acquired property. 2 The heirs of the adopter 
have no right in it. 

It is uncertain whether a son-in-law so adopted obtains a right to insist Right to 
upon partition of ancestral property during the fathers lifetime. 3 . He P artltlon * 
apparently cannot do so, as it has been held that there is no right of sur- Worship, 
vivorship between him and an adopted son living in commensality with 
him, 4 and the interest acquired by the illaiom son-in-law is to be treated as 
self -acquired property. 5 

The taking of a son-in-law in illatom adoption does not prevent the 
subsequent adoption of a Datlaka son. 6 

In Nair families governed by the Marimakkathayam rule of inheritance, Malabar law, 

; the right (and perhaps duty) to adopt females into the family or taravad thavaixT^^* 
is vested in the karmvan , or head of a family, but he cannot, except in the system, 
case of custom or where it is essential to the preservation of the taravad , 
adopt without consulting the co-sharers. 7 It cannot be so essential until 
the last possible karnavan has been reached. 

Under the Aliyasanta system the last female member of the family 
cannot adopt a daughter without the consent of her son. 8 

As to the adoption . by Nambudri Brahmins following this law, see 
Subramanyan v. Paramasimran (1887), 11 Mad. 110. 

As to the law of adoption in Malabar, see Moore’s “ Malabar Law and 
Customs.” V"jj 

In families governed by the Makkaiayam 9 rule of inheritance, there Makkatayam 
are three systems of adoption. 10 system. . 

1 Challa Papi Reddi v. Ghalla Koti Subbdya (1885), 9 Mad. 114, at p. 115. 

Reddi (1872), 7 Mad. H. C. 25. 7 Thiruttiipalli Raman Menon v. 

2 Chenchamma v. Sub'baya (1885), Variangattil Palisseri Raman Menon 

9 Mad. 114; Challa Papi Reddi v. (1900), 27 I. A. 231 ; 24 Mad. 73 ; 

Challa Koti Reddi (1.872), 1 Mad. 4 C. W. 1ST. 810, citing Strange’s 

H. 0. 25 ; Ramakristna v, SubbakJca “ Manual,” s. 403, which is as 

(1889), 12 Mad. 442. See Malta follows: “On failure of the sister’s ■■■J 

Reddi v. Padmamma (1893), 17 Mad. progeny, male and female, the head j 

48, at p. 50. of the family may make adoption. j 

3 Hammantamma v. Rami Reddi The descent being in the female line, ! 

(1881), 4 Mad. 272, at p. 283, Like the adoption must be of a female. j 

other questions as to the incidents of In view of the probable minority of 

this form of adoption this question her offspring at the period when the j 

must be determined on evidence of management may fall in, a male, her j 

custom, Chinna Obayya v. Sura Reddi brother, may be taken in adoption at j 

(1897), 21 Mad. 226. the same time with herself, in order { 

* Chenchamma v. Subbaya (1885), to afford provision for the adminis- | 

9 lad. 114. In Malla Reddi v. tration of the affairs of the family, j 

Padmamma (1893), 17 Mad. 48, the and for conduct of the religious rites '.A.1 

Court on the evidence decided against to be observed therein.” ' S 

a claim of survivorship made by a % Chandu v. Subba (1889), 13 Mad. : j 

male member of the family against 209; Colay Iiegaday v. Manjoo A '■ 1 

the daughters of the son of an illatom Kumpty, Mad. S. D. A. 1859, p. 138. | 

gonln-law. 8 Inheritance by the" male line, ; A 

5 Above. Wilson’s “ Glossary,” p. 587. \ 

6 This was done in Chenchamma v. 10 “ Travancore Census of 1891,” ; 

^ H.L. . . ■ , ■ M ' : \ | 
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{a) “ In the first, ten hands or five persons take part, viz. the adopting 
parents, 1 the natural parents, and the boy.’ 5 

Wigram says that this form is probably almost identical with the 
ordinary Hindu adoption. 2 It is called pattukayyal dattu . 3 

(b) Adoption by Chamatha, i.e. by burning a piece of sacred grass. 4 

(c) The third form is akin to the Kritrima form. It is “commonly 
adopted by Brahmin widows and Sudras for the purpose of perpetuating 
the family when it is in danger of becoming extinct. There is no limit as to 
age or number of persons adopted. The only limit seems to be that the 
person or persons adopted should be of the same vamsJmn or tribe as the 
adopter. Among Sudras the adoption should be of one or more females, 
but it is frequently accompanied by the adoption of a male for the purpose 
of providing for the future management of the adopter’s property. Some- 
times a whole family of adults is adopted.” 5 

The practice among Nambudris, that only the eldest marries, necessarily 
limits the right of adoption to his line. 6 efi But if there is any male relative 
at all, however distant, then he is not entitled to the right of adopting. 
The nearest and oldest relative must be made to many, and thus preserve 
the family continuity. But if there should be no prospect of his brothers 
getting issue, and if they should give their consent to the act, then he may 
have recourse to an adoption, to which the consent of the other relatives 
is not necessary. If, however, he adopts one of his distant relatives, in 
that case the consent of all his other relations, however distant, will be 
necessary.” 7 

Among the Nambudri Brahmins, 8 a widow can adopt or appoint art 
heir in order to perpetuate her Mam , 9 in the absence of dayadies , 10 whose 
relationship is the cause of two or three days’ pollution, 11 or with their 
consent. 12 It is usual, but apparently not indispensable in such case, to 
require the person so adopted or appointed to marry for the purpose of 
continuing the illam.™ There is, apparently, no limit of age. 14 

There seems also to have been, or to be, a custom that if a Nambudri 
widow directs a person to marry to raise up issue for her Mam, the status 


p, 086; Wigram’s “Malabar Law 11 Mad. 157. 

and Custom,” p. 4. 8 As to Nambudri Brahmins who 

1 Wigram’s “Malabar Law and follow the Marumakkathayam system* 

Custom,” p. 4. see Svbrammyan v. Parammwaran 

2 Ibid. (1887), 11 Mad. 116. 

3 See V amdevan v. Secretary of 9 A family. 

: State (1887), 11 Mad. 157, at p. 174. 10 Kinsmen. 

4 See Vasudemn v. Secretary of 11 Vasudevcm v. Secretary of Slate 

State (1887), II Mad. 157, at p. 182. (1887), II Mad. 157, at p. 188. 

“Travancore Census of 1891,” p. There is no substantial distinction 
685. between the power to make a Kritrima 

5 Wigram’s “Malabar Law and adoption (ante, pp. .1 57-1 60 ) and the 

Custom,” pp. 4, 5. power to appoint an heir, ibid, at 

6 Mayne’s “Hindu Law,” 8th. ed., p. 174. See also p. 189. 

p, 274. 12 Keshimn v. Vasudemn ( 1 884), 

7 “ Travancore Census, IS 91,” p. 7 Mad. 297. 

685.' See Wigram’s “Malabar Law* 13 See Vasudemn v. Secretary of 
and: Custom,” pp. 13-15. As to the State (1887), II Mad. 157, at p. 189. 
general law of the Nambudris, see 14 Keshavan v. V amdevan (1884), 
Vasudetxm y. Secretary of State (1887), 7 Mac! 297, at p. 299. 
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of the son in the Mam for which he is begotten, is that of a son obtained in 
gift by adoption . 1 

It is unsettled whether the Courts will recognize the common practice Adoption of 
of dancing-girls and prostitutes to adopt daughters, but except where daughters by 
the child has been taken in such a way as to make her reception punishable and prosti- 
by the Criminal law, it is submitted that there is no reason why the Courts tutes. 
should not give effect to such usage . 2 

In cases of adoption, prior to the coming into force of the Indian Penal 
Code , 3 the Courts in Madras recognized the custom , 4 but declined to 
extend it by allowing a plurality of adoptions . 5 It was also held that no 
ceremonies were necessary, and that mere recognition was sufficient . 6 
Apparently the adoptive mother cannot adopt if she has a daughter. It 
is immaterial whether she has a son . 7 

In an old case in Bengal 8 the Court declined to recognize such adoptions, 
and in a Bombay case , 9 the report of which does not show when the adop- 
tion took place, but where apparently it had taken place before the coming 
into force of the Indian Penal Code, the Court, in declining to recognize the 
adoption, gave reasons which are as applicable to cases before that Act 
came into force as thereafter. 

In a later Bombay case, effect was given to an adoption effected by a 
dying prostitute for the purpose of providing for the performance of her 
funeral ceremonies, and the inheritance of her property . 10 

In cases where a minor under the age of sixteen years has been sold 
or otherwise disposed of, or received with intent that she shall be employed 
or used for the purpose of prostitution (and this generally happens in the 
cases of so-called adoptions by dancing-girls or prostitutes ), 11 the disposal 
or reception of the girl is punishable by the Penal Code , 12 and therefore, as 
being prohibited by law, no effect can be given to it by the Court . 13 


1 Toitakam Alluttar Manahal Nar - Mad. dec. of 1856, p. 65. 

min Nambudripad v. Puvally Manikal 7 Strange’s “ Manual,” para. 99. 
Trivikrarm Nambudripad, Mad. S. D. 8 Hencower Bye ( Doe dem) v. Hans- 
A. 1855, p. 125, referred to in Vasude - cower Bye (1818), 2 Mori. Dig. 133. 
mn v. Secretary of State (1887), 11 9 Mathura Naikin v. Em Naikin 

Mad. 157, at pp. 175, 176. (1880), 4 Bom. 545, followed in Him 

2 See M an j amnia v. Sheshgirirao Naikin v, Jiadha Naikin (1912), 37 
(1902), 20 Bom. 491, at p. 495; 4 Bom. 116 ; 14 Bom. L. R. 1129. See 
Bom. L. B. 116. See ante , p. 31. Ohasiti v. NanH Jan (1893), 20 I. A. 

8 Act XLV. of 1860, which came 193, at pp. 201, 202 ; 21 Calc. 149, 
into force on the 1st of May, 1861. at p. 156. 

4 See Yenkatachdlum v. Venkata - 10 Manjammav. Sheshgirirao (1902), 

swamy , Mad. dec. of 1856, p. 65; 26 Bom. 491, at p. 495; 4 Bom. L. E. 

Venlm v. Mahalinga (1888), 11 Mad. 116. 

393 ; Muiiukannu v. Paramasami 11 See Mathura Naikin v. Em 
(1888), 12 Mad. 214 ; Chalakonda Naikin (1880), 4 Bom. 545, at p. 570. 
Alamni -v.- Chalakonda jRatnaehalam 12 Act XLV. of 1860, ss. 372, 373. 
(1864), 2 Mad. H. C. 56 ; Steele, 185, See Queen- Empress v. Bamanna( 1889), 
186 ; Strange’s “ Manual,” paras. 98, 12 Mad. 273. 

99. 13 Sanjivi v. Jalajakshi (1899), 21 

6 Venlm v. Mahalinga (1888), 11 Mad. 229 ; Kamalaksld v. Ramasami 

Mad. 393; Muiiuhamm v. Parama - Cheiti (1895), .19 Mad. 127; see 

sami (1888), 12 Mad. 214. Manjamma v. Sheshgirirao (1902), 

( Venkatachelium v. Venkatasimmy, 26 Born. 491 ; 4 Bom. L, B, 116, 
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In VenJat v. Mahalinga, 1 Muttusami Ayyar, J., said, “ We may set 
aside or decline to enforce a contract or disposition which has for its imme- 
diate object the prostitution of a minor during her minority so as to leave 
her no choice of married life when she is over sixteen years. The policy 
of the Penal Code, as it seems to me, is not to obliterate altogether the line 
of distinction between the province of ethics and that of law, but to protect 
the chastity of minors and to assure to them the freedom of choosing married 
life when they attain their age, whether they are the natural or adopted 
daughters of dancing women, and to leave otherwise the incidents of their 
legal status as daughters untouched, whether the parties concerned are 
dancing women or ordinary Hindus.” 

Effect was given to an adoption by a prostitute dancing-girl in Nam -* 
sanna v. Gcmgu. 2 

Disputes as to Adoption. 

Suits in which A question as to the factum or validity of , an adoption 
adoption would arise in a suit or other proceeding in which the alleged 

anses. adopted son is asserting his title as such, or in a suit brought 

against him for the purpose of disputing his title as an adopted 
son, or in a suit to recover property held by him by virtue of 
such alleged title, or in a suit for the purpose of preventing him 
from acting as adopted son . 3 

who is entitled An alleged adoption may be disputed by any person whose 
I interests are prejudicially affected by it . 4 
Adoption by i A suit to declare the invalidity of an adoption by a widow 
can only, as a general rule, be brought by the presumptive 
reversionary heir . 5 Such a suit may be brought by a more 
distant reversioner, if those nearer in succession are in collusion 
! with the widow or have precluded themselves from interfering , 6 


1 (1S88), 11 Mad. 393, at p. 402, 
differed from in Him Naikin v. 
Badha Naikin (1912), 37 Bom. 116, 
at p. 120; 14 Bom. L. R. 1129, at 
p. 1133. 

2 (1889), 13 Mad. 133. 

3 In Kalova v . Padapxt Valad Bhu- 
jangrav (1876), 1 Bom. 248, it was 
held that a suit would lie to obtain 
an injunction restraining a person 
from performing the Shraddh or 
other ceremonies as an adopted son, 
or assuming the status of such 
adopted son. 

4 See Specific Belief Act (I. of 

1877), s. 42, post, p. 105 ; Ramkisftore 

Kedarnath v. J ainarmjan Hamrachpal 
(1913), 40 1 A. 213, at p. 221 ; 40 
Calc, 966, at p, 980; 17 C. W. N. 1189, 


at p. 1194 ; 15 Bom. L. B. 867, at p. 
875. 

5 Thakoorain Saliiba v. Mohun Loll 
(1867), 11 M. I. A. 386; 7 W. B. P.C. 
25. See Specific Relief Act (I. of 
1877), s. 42, illus., post, p. 166, and 
eases, post, note 6. 

6 Ammd Koer (Rani) v. Court of 
Wards (1880), 8 I. A. 14, at pp. 22, 

•23; 8 Calc. 764, at pp. 772, .773.; 8 
, C. L. B. ' 381, at pp. 385, 386 ; j ka* 
raabai v. Rangrav (1894), 19 Bom, 614 ; 
Bhikaji Apaji v. Jaganmth Viihal 
(1873), 10 Bom. H. C. 351; Brojo 
Kishoree Bassee v. Sreenath Bose 
(1868), 9 W. B. C, R. 463 ; Tarim 
Charan Chowdhry v. Saroda Sundari 
Dasi (1869), 3 B. L. B. A. C. 145, at 
p. 157 ; 11 W. R. ft R. 408, at p. 470. 
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or refuse, without sufficient cause, to take steps, 1 or where 
the next reversioner has only a limited estate, 2 but not 
otherwise. 3 

The nearer reversioner would apparently be a necessary party defendant 
to a suit brought by a more distant reversioner. 4 * * 

In case of an adoption by the husband the widow or other Adoption by 
heir may sue, at any rate after the death of the adoptive father, father? e 
If the parties are governed by the Mitakshara law the co- 
parceners may apparently sue at any time* 

In case of the widow, or other limited heir, 3 colluding, or being precluded 
from interfering, the presumptive reversionary heir may sue, and possibly 
in case such presumptive reversionary heir is also colluding, a more distant 
reversioner may sue. 

Except in a ease where he is estopped from so doing, 8 a suit seeking Suit by 
to declare an alleged adoption to be invalid may be brought by the person adopter, 
making the adoption. 7 

A declaratory decree will not be made as of right. Sec. 42 Declaratory 
of the Specific Relief Act 8 is as follows : — decree. 

“ Any person entitled to any legal character, or to any right Discretion of 
as to any property, may institute a suit against any person dedlratlons of 
denying, or interested to deny, his title to such character of statusorr ^ ht * 
right, and the Court may, in its discretion, make therein a 
declaration that he is so entitled, and the plaintiff need not, in 
such suit, ask for any further relief. 

“Provided that no Court shall make any such declaration Bar to such 
where the plaintiff, being able to seek further relief than a mere dec!aiat ' 10n * 
declaration of title, omits to do so.” 


1 Gurulingaswami v. Uamalalc- 
slmamma ( 1894), 1 8 Mad. 53. 

2 Of. Abinash Chandra Mazumdar 
v. Harinath Slmlia (1904), 32 Calc. 
62; 9 C. W. N. 25. 

3 Sec Any aba v. Daji (1895), 20 
Bom. 202 ; Gyamndro Nath Hoy v. 
Lobongomu nj ori Dabi (1882), II C. L. 
R. 198. 

4 See Arnold Koer {Rani) v. Court 

of Wards (1880), 8 I. A. 24, at p. 23 ; 

0 Calc. 764, at p. 772; 8 0. L. R. 

381, at pp. 385, 388; Gurulinga- 
swami v. Ramalalcslmamma (1894), 

18 Mad, 53, at p. 58; Ramabai v. 
Rangrai'! (18 94), 19 Bom, 614, 


5 Such as a daughter 

8 Post , p. 172. 

7 As, for instance, where the adop- 
tor has been induced to adopt by 
misrepresentation or coercion (ante, 
p. 152. 

8 I. of 1877. The right to bring 
a suit to declare an adoption to be 
invalid independently of a claim to 
property has been incidentally recog- 
nized by the Legislature, see Court 
Fees Act (VII. of 1870, s. 2, art. 17, 
cl, 5) and Limitation Acts (IX. of 
1872, Sched. IL, art. 129 ; XV. of 
1877, Sched. II. 9 art. 118; IX. of 
1908, Sched. I„ art. 118). 
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Explanation , — A trustee of property is a person interested 
to deny a title adverse to the title of some one who is not in 
existence, and for whom, if in existence, he would be a trustee, 

Illustration . 

A Hindu widow in possession of property adopts a son to her deceased 
husband. The person presumptively entitled to possession of the property 
on her death without a son may, in a suit against the adopted son, obtain 
a declaration that the adoption was invalid. 1 

I It is unsettled whether, in exercise of the discretion given 
Ho it by the Specific Relief Act , 2 the Court can determine a 
right to take in adoption before the adoption has taken place. 

The High Court of Bengal has held in an unreported case that a suit 
will lie for a declaration that a permission set up by a widow is false. 3 
The same Court decided in a case under the law before the Specific Belief 
Act came into force that such suit will not lie, 4 relying on the decision of 
the Judicial Committee in Sree Narain Mitter v. Kishen Soondory Dassee 
(Sreemutty)/* but in the last-named case the suit was merely to set aside 
certain deeds of gift and acceptance in adoption, under wiiich the defendant 
took no interest. It may in many eases be desirable that the question 
should be determined in order to save the parties expense, to save the boy 
from the peril of his adoption being declared invalid, and to save the estate 
from the expense of maintaining the boy if the adoption be declared invalid. 6 
On the other hand, the boy would not be generally bound by the decree, 
as unless the adoption of a particular boy were contemplated, he could 
not be made a party to the suit. 

It would be difficult to stretch the terms of s. 42 of the Specific Belief 
Act (I. of 1877) to permit a suit of this kind being successful. 

There seems to have been no case in which an injunction 
has been granted to restrain the performance of an adoption, 7 
but provided the application be made in due time, and there be 


1 For an instance of such declara- (1856), Boul. 137; Pearce Boyce 

tion before the passing of the Specific {Mussamut) v. Ilurhunsee Kooer 
Relief Act, see Kotamarti Sitaramayya {Mussamut) (1873), ID W. R. CV R. 
v. Kotamarti Vandhanamara (1874), 127; Subtidra Chowdrayn (Mussa- 

7 Mad. H. C. 351. maut) v. Gdlufaiath Chowdhnj (1843), 

2 S. 42, above. 7 Ben. SeL R. 143 (new edition, 166). 

3 Bajputty Koeri (Mussuwmat) v. 5 (1873), I. A. Sup. VoL 149; 11 

Nripabati (Mussmnmat), A. 0. I). 4 of B. L. R. 171. S. C. sub nomine , Nogen - 
1887, referred to in Sarkar’s “ Law dro Chundro Mitro v. Kishen Boomlery 
of Adoption,” p. 434. Dossee { Sreemutty ), 19 W. R. 0. R, 

4 Hun Bahadoor Singh v. Imcho 133. 

Cooivar (MimL) (1879), 4 C. L, R. 6 See post, pp. 202-204. 

270k See also Bajeootnaree Dossee 7 See Assur PursJiotam v. JRatanhar 

(Sreemuity) v. Nobocoomar Mullich (1888), 13 Bom. 50. 
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no objection on the merits, there seems no reason why a Court 
should not be justified in issuing such injunction . 1 2 

There is authority that an interim injunction will not be granted to 
restrain the carrying out of an adoption. 3 

The Courts will not decree specific performance of an agree* Specific per* 
ment to give or take in adoption , 3 but the breach of such l^rTement! 1 ' 
agreement would apparently give a right to damages . 4 

A decision as to the factum or validity of an adoption will Res iudkata. 
only bind the persons who are parties to such decision and 
those claiming under them . 5 

Thus a decision in a probate proceeding, upholding a will which pro- 
hibited adoption was held to prevent a suit to uphold an adoption, the parties 
being the same, 6 but where the parties are different, the decision in the 
probate proceeding does not operate as res judicata* although the question 
of adoption may have been incidentally decided in such proceeding. 7 

It is unsettled whether a decision as to the fact, or the validity of an 
adoption in a suit between the alleged adopted son and a person who is, 
during the lifetime of the widow, the then immediate reversioner, will 
bind another person who may succeed to the reversion. 8 The Madras 
High Court has held that he is bound, 9 but this is not in. accordance with 
the views of the other High Courts. See V enkatarayana Pillayv, Subbammal 
(1915), 42 I. A. 125 ; 38 Mad. 406 ; 19 C. W. N. 461 ; 17 Bom. L, R. 468. 

When the question is decided, after the death of the widow, in a suit 
between the adopted son and the person who would in the absence of the 
adopter be entitled to the reversion after her death, such decision would 
bind all persons subsequently interested in the estate as that person 
represents the reversion. 


1 See Specific Relief Act (I. of 
1877), s. 54. 

2 See Assur Purshoiam v. llataribai 
(1888), 13 Bom. 56 ; Atrani ( Bai ) v. 
Deep Sing Banda Thakor (1915), 40 
Bom. 86 ; 17 Bom. L. R. 1097. 

3 Specific Relief Act (I. of 1877), 
; s. 2i b. . 

4 See Sree Narain Mitter v. Kishen 
Soondoree Dossee (1873), I. A. Sup. 
Vol. 149, at p. 160 ; 11 B. L. R. 171, 
at p. 188. 

5 See Civil Procedure Code (Act V. 
of 1908), s. 11. 

6 Brendon v. Sundarabai (1913), 
38 Bom. 272 ; 16 Bom. L. R, 161. 

7 Dulhin Genda v. Harnandan Pm- 
shad Singh (1916), P. C. 20 C, W. 1ST. 
617. 

8 See Bhagwanta v. Sulcld (1899), 
22 AIL .33 .; GhHddu Singh v. Durga 

Dei (1900), 22 All. 382. This ques- 


tion was left undecided in Brojo - 
Mshoree Dassee v. Sreenath Bose 
(1868), 9 W. R. 0. R. 463, and 
in Jumoona Dassya Chowdhrani v. 
Bamasoonderai Dassya Chowdhrani 
(1876), 3 I. A. 72, at p. 84 ; 1 Calc. 
289, at p. 296 ; 25 W. R. C. R. 235, 
at p. 239. The fact that a previous 
suit by a reversioner has been unsuc- 
cessful may be a reason for refusing 
a mere declaratory decree (see ante, 
pp. 165, 166) at the suit of another re- 
versioner. The idea that a decision in 
a question of adoption had the effect 
of a judgment in rem was disposed 
of in Kanhya j ball v. Badha Chum 
(1867), B. L. R. F. B. R. 662 ; 7 W. 
R. C. R. 338. The matter is now 
dealt with by the Evidence Act (I. of 
1872), s. 43. 

3 GMruvolu Punnamma v. Chimvolu 
Perrazu (1906), 29 Mad. 390. Ti 
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A decision in a litigation which has been bond fide instituted and con- 
ducted between the alleged adopted son and the widow in whom the 
property was vested would, in the case where the adoption was alleged 
to be made by the widow’s husband, bind the reversioners. Probably it 
would also have the same effect where the adoption is said to have been 
made by the widow, 1 but she denies it. 

A decision against one person claiming to be an adopted son would 
not bind another person claiming under another act of adoption. 2 

Under the Specific Belief Act, 3 a declaration is only binding on the 
parties to the suit, persons claiming through them respectively, and where 
any of the parties are trustees, on the persons for whom, if in existence at 
the date of the declaration, such parties would be trustees. As these 
expressions do not include the case of a subsequent reversioner, it seems 
clear that a declaration, or the refusal to grant one, in a suit by one rever- 
sioner does not bind another reversioner. 

On the death of a presumptive reversioner during the pendency of a 
suit or appeal by him to declare an adoption invalid, the right of suit or 
appeal devolves upon a surviving reversioner. 4 5 

Limitation ofJ A suit “ to obtain a declaration that an alleged adoption 
adoption ‘ is invalid, or never, in fact, took place,” must be brought 
mvaUd. ■ “ sis years” from the time “when the alleged, adoption 

| becomes known to the plaintiff.” 3 

f This provision is confined to declaratory suits, and does not, 
it is submitted, alter the limitation for suits for possession of 
property . 6 

There is a conflict of authority as to whether the effect of this pro-: 
; vision is to bar suits for possession of property against a person holding 
y under an alleged adoption which are brought more than six years after 
| the alleged adoption becomes known to the plaintiff, or whether it is confined 


1 See Katama Nalchiar v. Rajah of plaintiff derives his right to sue,” s.. 3. 

Shivagunga (1864), 9 M. I. A. 543, at Ayyadori Pillai v. Soldi Ammal (1901), 
p. 608 ; 2 W. R, P. C. 31, at p. 37. 24 Mad. 405. 

This was the view of the majority of 6 Tirbh, mean Bahadur Singh (T ba- 
the Court in Bisal Singh v. Bahoant kur) v. Bameshar Baksh Singh {Baja) 
Singh (1915), 37 All. 496. (1906), 33 I. A. 156 ; 28 All. 727 ; 10 

2 See Ammdmoyee Chowdhaorayan 0. W. N. 1065 ;■ 8 Bom. L. R. 722; 

(MussumauiJi) v. Sheeb Ghunder Boy Muhammad Umar Khan v. Muhammad 
(1862), 9 M. I. A. 291, at p. 300; 2 Niaz-ud-din Khan (1911), 39 I. A. 19 ; 
W. R. P. C. 19, at p. 21 ; Marsh, 16 C. W. K 458 ; 14 Bom. L. R. 182 ; 
455. at p. 460. Vdaga Mangamma v. BaMlammii 

3 X. of 1877, s. 43. Vcemyya (1907), 30 Mad 308. See 

4 Tenhatamrayana Pillay v. Sub- Ohumi Lai v. Setaram (191!), 34 

bammal (1915), 42 I. A. 125; 38 Mad. All. 8. Limitation would run from 
400 ; 19 Cl W. N. 641 ; 17 Bom. L. the death of the widow who purports 
R, 468. to adopt, see Bhagwai Pershad y. 

5 Act IX. of 1908, Soiled. L, art. Murari Lull (1910), 15 0. W. N. 524, 
118. “ 4 Plaintiff ’ includes also any %mt, p. 509.- 

person from or through whom a 
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to cases where a declaration only can be obtained, and there is no present 
right to substantive relief. 1 

The Madras 2 and Bombay 3 High Courts held that it has the 
former effect, but in Calcutta 4 and Allahabad 5 a contrary view 
has been expressed. 

The Madras decision was based upon two judgments of the Judicial 
Committee 6 with reference to the construction of Act 129 of the 2nd 
Schedule of an earlier Limitation Act (IX. of 1871). That article provided 
a limitation for suits to “ set aside an adoption,” and was held to be equally 
applicable to suits seeking a mere declaration that the adoption was invalid, 
and to suits which sought the possession of property held under colour of 
an alleged adoption. Although the phraseology of that article differs from 
that of the article now in force, which in terms contemplates only a declara- 
tory suit, 7 there are observations of the Judicial Committee which were 
held to be equally applicable to the present law. 8 This rule of limitation 
had no application to a case where the proceeding or document is on its 
face no obstacle to the title of the heir, as, for instance, where a woman 
adopts to herself and not to her husband. 9 

The Madras High Court 10 now takes a different view having regard to 
the decision of the Judicial Committee in the case of Tirblwwan Bahadur 


1 As where the widow is alive, Chandra Roy Chowdhury v. Kali Clia- 

and the reversioner seeks to have it ran Roy Chowdhury (1904), 9 C. W. 
declared that the adoption made by N. 222. CL Jagannath Prasad Gupta 
her is not valid. See Specific Relief v. Runjit Singh (1897), 25 Calc. 354. 
Act (I. of 1877), s. 42, ante, pp. 165, 6 Lali v. Murlidhar (1901). 24 All. 

166. This question was raised, but not 195; Nalthu Singh v. Gulab Singh 
determined, in Luchmun Lai Chow - (1895), 17 All. 167; Basdeo v. Gopat 

dhry v. Kanhya Lai Mowar (1894), (1886), 8 All. 644; Ganga Sahai v. 

22 X. A. 51 ; 22 Calc. 609. Lekhraj Singh (1886), 9 All. 253, at 

2 ParvatM Ammal v. Saminatha pp. 267-269. Contra Inda v. Jehan- 

Gurukal (1896), 20 Mad. 40. Cf. gira 9 All. Weekly Notes, 1890, p. 
Ratmmasari v. A kilandammal ( 1 902 ) , 241. 

26 Mad. 291. 6 Jagadamba Chowdhrani v. Dak- 

3 Shrinims Sarjerav v. Bahoant hina Molmn (1886), 13 I. A. 84; 13 
Venlcatesh (1913), 37 Bom. 513 ; 15 Calc. 308 ; Mohesh Narain Moonshee 
Bom. L. R. 533 ; Shrinivas Murar v. v. Tamck Nath Moitra (1892), 20 I. 
JIanmant Chavdo Deshapande (1899), A. 30; 20 Calc. 487. 

24 Bom. 260, overruling HarilalPranbl 7 Of. Art. 119, which also speaks 
v. Bai Raw (1895), 21 Bom. 376; of a suit for a declaration, but ap- 
Fannyamma v. Manjaya Ilebbar patently contemplates substantive 
(1895), 21 Bom. 159, and Padajimv relief on the ground of the plaintiffs 
v. Mamrav (I8SS), 13 Bom. 160, rights being interfered with, 
which last case was decided under 8 Jagadamba Chowdhrani v. DalcMna 
Art. 119 of the Schedule (post, p. Moliun (1886), 13 J. A. 84, at p. 95; 
170); Ram chandra Vinayak Kulkarni 13 Calc. 308, at pp. 320, 32 L 
v. Narayan Bahaji (1903), 27 Bom. 0 Raj Bahadoor Singh v. Achwnbit 
614; Barol Naran v. Barot J esang Lai (1879), 6 I. A. 110; 6'C. L. R. 
(1900), 25 Bom. 26. 12 ; Luchmun Lai C/wwdhry v. Kan - 

4 Ham Chandra Mukerjee v. Ranjit hya Lai Mowar (1894), 22 1. A. 15 ; 
Singh (1899), 27 Calc. 242, at pp. 22 Calc. 609. 

253-255 ; 4 C, W. N. 405, at pp. 411- 10 Velaga Mangamma v. Bandla- 

413 ; Parbhu Lai ( Laid ) v. Mylne mudi Veerayya (1907), 30 Mad. 108. 
(1887), 14 Calc. 401 ; Baikanta 
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Singh ( Thdkur ) v. Sameshar BaJcsTt Singh (Raja), 1 but the Bombay High 
Court maintains its original view. 2 

If the right of the nearest reversioner for the time being to contest an 
adoption by the widow is allowed to become barred by limitation as against 
him, this will not bar the similar rights of the subsequent reversioners/ 1 

Adverse The right to bring such suit would be barred where the 

possession. p 6rgon claiming under an alleged adoption has held the property 
for more than twelve years adversely to the widow of his 
adoptive father 4 or to the plaintiff. 

Limitation of j A suit “ to obtain a declaration that an adoption is valid ” 
adoption'' 0111 0 must be brought within “ six years ” from the time “ when the 
valid. { rights of the adopted son, as such, 3 are interfered with.” 6 

It has been held by the High Courts of Bengal 7 and the North-West 
Provinces 8 that this article does not prevent a suit for possession by a 
person claiming as an adopted son, even though it be brought more than 
six years after his rights have been interfered with. This view is, it is 
submitted, correct. 0 A different view has been accepted in Bombay. 10 
In Madras the High Court has differed on this question. 11 The section 
clearly does not bar a suit in which the plaintiff claims to succeed inde- 
pendently of the alleged adoption. 12 

Adverse Where time has begun to run before the adoption as in the case of the 

possession, widow being dispossessed, the adopted son may be barred by adverse 
possession, 13 but in a suit claiming property alienated by the widow before 
the adoption, time does not begin to run before the adoption. 14 

Election. Where a person, entitled to dispute an adoption, is bene- 

fited in the same character by a will, or other disposition of 


Adverse 

possession. 


1 (1906), 33 I. A. 156; 28 All. 727; 
10 0. W. N. 1065 ; 8 Bom. L. R. 722. 

2 Shrinivas Sarjerav v. Balwant 
Venhatesh (1913), 37 Bom. 513 ; 15 
Bom. L. R. 583. 

3 Bhagwanta v. Suhhi (1899), 22 
AIL 33. CL Abinasli Chandra Ma - 
zumdar v. Harinath Shaha (1904), 32 
Calc. 62; 9 0. W. N. 25. See ante, 

p. 168. 

4 Act IX. of 1908, Sched. I., art 
144 ; Ghandarap Singh v. Lmhmcm 
Singh (1888), 10 AIL 485. 

5 See Gangabai v. Tarabai (1902). 
26 Bom. 720. 

s Act IX. of 1908. Sched. I., art 

no. 

7 Jugcmnath Prasad Gupta v. 
Rung it Singh (1897), 25 Calc, 354. 

8 Lali v» Murlidhar (1901), 24 
AIL 195; (S. Cl on appeal (1901) 


33 I. A. 97 ; 28 AIL 488 ; 10 Cl W. N. 
130; 8 Bom. L. R. 402); Ghandaniav . 
Saligram (1903), 26 AIL 40. 

9 See ante, pp. 168, 169. 

10 See Shrinivas Murar v. Hanmant 
Chavdo Deshapande (1899), 24 Bom. 
260, differing from Padajirav v. Ram - 
rav '(18.88), 13 Bom. 160; Laxmana 
v. Ramappa ( 1907), 32 Bom. 7; f) 
Bom. L. R. 1054- ; Shrinivas Sarjerav 
v. Balwant Venhatesh (1915), 37 Bom. 
513 ; 15 Bom, L. It 583, 

11 Ratnammari v. Akiluudamvml 

(1902), 26 Mad. 29L y 

It Sec Gangabai v. Tarabai (1902), 
26 Bom. 720. 

13 Gobind Chandra Sarma Mazoom « 
dar v. Arnold Mohan Sarma, Ma- 
■ zoomdar (.1869), 2/3, : fj*' R/,A/Ct'; : 8i|./; :: 

11 Mora Nurayan Joshi v. JBaldp ’ 
Raglmnath (1894), 19 Bom, 809. 
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property, which benefits the person adopted, he must elect 
whether to take under the will, or other disposition, or against it. 

“ A principle not peculiar to English law, but common to all law, 
which is based on the rules of justice, namely ... that a party shall not, 
at the same time, affirm and disaffirm the same transaction — affirm it 
as far as it is for his benefit, and disaffirm it as far as it is to his prejudice.” 1 

A person, whose title depends upon an adoption, must, in Burden of 
a contest between him and the person who would succeed in pioof ' 
the absence of such adoption, prove the fact of the adoption , 2 
the performance of the ceremonies 3 (if any) which may be 
necessary , 4 and such facts as are necessary to establish its 
validity . 5 If the adoption was by a widow, w T ho could not 
adopt without permission, he must prove the fact of such 
permission having been given . 0 

The burden of proving the adoption is on the person alleging 


1 Rungama v. Atchama (1846), 4 Koonwer (Thakooranee) ( 1868), 3 Agra, 

M. I. A. 1, at p. 103 ; 7 W. R. (P. C.), 103a. 

57, at p. 62. See Act X of 1865, 4 See ante, pp. 149, 153-155. 

ss. 167-177, applied to certain Hindu 5 Oomrao Singh (Thalcoor) v. Meh- 

wills by Act XXI. of 1870, s. 2. tab Koonwer (Thakooranee) (1868), 

2 See Indian Evidence Act (I. of 3 Agra, 103 a. In Rango Balaji v. 
1872), ss. 101-103; Sootroogun Sul* Mudieyppa (189S), 23 Rom. 296, at 
putty v. Sabitra Dye (1834), 2 Knapp, p. 303, it was held that the person 
287; 5 W. R. P. C. 109; Ghowdry setting up an adoption was required 
Pudum Singh v. Koer Oodey Singh to establish the death of the natural 
(1869), 12 M. I. A. 350, at pp. 356, son of his adoptive father at the time 
357 ; 2 B. L. R. (P. C.), 101, at p. of the adoption. 

104; 12 W. R. P. C. 1, at pp. 2, 3; 6 Ghowdry Pudum Singh v. Kocr 

Kishori Lai v. Ghunni Lai (1908), 36 Oodey Singh (1869), 12 M. I. A. 

L A. 9; 31 All. 116; 13 0. W. X 350, at p. 356; 2 B. L. R. (P. C.) 

370 ; 11 Bom. L. R. 196 ; Lai 101, at p. 104 ; 12 W. R. (P. C.), 1, 

Eunwa/r (Musammat) v. GMranjiLal at pp. 2, 3; Ear Shankar Partab 
(1909), 37 I. A. 1 ; 14 C. W. X 285 ; Singh v. Lai Raghuraj Singh (1907), 
12 Bom. L. R.244; Ramprotab Misser 34 I. A. 125 ; 29 All. 519; 11 C. W. X 
v. A’bhilak Misser (1878), 3 C. L. R. 841; Kishori Lai v. Ghunni Lai 

170, at p. 174; Hur Dyal Nag v. (1908), 36 L A. 9 ; 31 All. 116; 13 

Roy Krishto Bhoomick (1875), 24 C W. X 370 ; 11 Bom. L. R. 196 ; 
W. R. C. R. 107; Tarim Gharan Hur Dyal Nag v. Roy Krishto Bhoomick 
Ghowdhry y. Saroda Sundari Dasi (1875), 24 W. R. C. R. 107 ; Tar ini 
(1869), 3 B. L. R. (A. G.) 145, at Gharan Ghowdhry v. Saroda Sundari 

pp. 158, 159, 11 W. R. 0. R. 468, at Dasi (1869), 3 B. L. R. (A. 0.) 145, 

p. 474 ; Bissessur Ghuckerbutty v. at pp. 158, 159 ; 11 W. R. C. R. 468, 

■Ram Joy Mojoomdar (1865), 2 W. R. at p. 474 ; Kripa Moyee Debia v. 

O. R. 326, at p. 328; Roopmonjooree Goluck Chunder Roy (1865), 4 W, E. 
Ghowdranee v. Ramlall Sircar (1864), C. R. 78 ; Roopmonjooree Cliowdranee 
I f, R„ 0. R. 145, at p. 147; Ken- v. Ramlall Sircar (1864), 1 W. 
chawa v. Ningupa (1867), 10 Bom. R. C. R. 145, at p. 147; Oomrao 
LL G. 265, note. Singh (Thalcoor) v. Mehtab Koonwer 

3 Oomrao Singh (Thalcoor) v. Mehtab ( Thakooranee ) (1868), 3 Agra, 103a. 
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it, in the unusual case of the adoption being denied by the 
person alleged to be adopted. 1 

Where the plaintiff claims property as heir, and is unable to establish 
his relationship, it is unnecessary for the defendant to prove his adoption. 2 

In certain summary proceedings a de facto adoption might be acted upon 
until set aside in a properly constituted suit. 2 

Where the fact of the adoption was admitted, and it was alleged that 
the natural father had lost his right to give in adoption, it was held the 
i . burden of proving such loss is upon the persons alleging it. 4 
4 There is authority that in a suit which merely seeks to declare 
an alleged adoption to bo invalid the burden of proof is upon 

; the person seeking to obtain such declaration, 5 but there is also 

| authority to the contrary. 6 It is submitted that the latter view is 

correct. 

A person, who is otherwise entitled to dispute an adoption, 
may be estopped from disputing it, although the same adoption 
may be liable to be disputed by other persons -who are not so 
estopped. Estoppel operates merely as a personal disqualifi- 
. cation, and does not otherwise affect the validity of the 

adoption. 7 

Act, The Indian Evidence Act, 8 s. 115,- enacted as follows 

“ Where one person’ has, by his declaration, act, or omission, 
intentionally caused or permitted another person to believe a 
thing to be true, and to act upon such belief, 9 neither he nor his 
representative 10 shall be allowed, in any suit or proceeding 
between himself and such person or his representative, to deny 
the truth of that thing.” 


1 Chandra Kunwar (Rani) V. Nar~ (1008), 30 All. 197 ; JBrojo Kishorcc 

pat Singh (Chaudhri) (1906), 34 I. A. Dassce v. Srccnath Bose (1808), 9 
27; 29 AIL 184; 11 C. W. 3SL 321 ; W. R. C. B. 463, at p. 467; Chorea 
Ear Shankar Pariah Singh v. Lai Prosunno Singh v. Nil Madhuh Singh 
Rughuraj Singh (1907). 34 I A. 125; (.1873), 21 W. R. 0. R, 84. See ante, 

29 All 519; 11 C. W. N. 841. pp. 105, 100. 

2 Kalildshore Dutt Gupta Mozoom- 6 Rajagopala Reddy v. Naftu (Jo- 

da r v. Bhman Ch under (1890),. 18 rhnla Reddy (1910), 34 Mad. 329. 

Calc. 201. 7 See Parratibayamma v. Rawt~ 

2 See Nuvkoo Singh v. Perm Limit Irish m Ran (1894), 18 Mad. 345, at 
Singh (IS 09), 12 W. R. 0. R. 350, p. 14(1 
which was a ease under the Certifi- 8 Act I. of 1872. 
cate Act (XXA-TT. of 1800). See 9 Yaslmint Putin Shenri v. Rad - 
Earn prof ah Misscr v. Ahhilak Misscr habai (1889), 14 Bom. 312. 

(1878), 3 (X L. R. 170, at p. 173. 10 This would not include an 

4 Kusum Knmari Roy v. Saiga auction purchaser at a sale of pro- 

JRanjan Das (1903), 30 Calc. 999 ; perty belonging to the person es- 
7 C. W. X. 784. lopped : ParbJiu Lai (Lala) v. Myh e 

5 AEtarfi Kmnrar v. Rap Choral (3887), 14 Calc. 401. 
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For instance, a widow representing to the natural father that she had 
a power to adopt, and thereby inducing him to give his son in adoption, 
would be estopped from thereafter denying the power. 1 

Allowing the thread ceremony and marriage to be performed in the 
adoptive family, and otherwise allowing the youth to act as an adopted 
son, would amount to an estoppel. 2 

Active participation in the adoption may also operate as an estoppel. 3 

A person may be so estopped, although he was acting in good faith, flood faith, 
or without a full knowledge of the circumstances, or was under a mistake 
or misapprehension. 4 

The person taking in adoption would generally, in the absence of fraud 
or coercion, be estopped from denying the adoption, 5 but where there has 
been no mis-statement, 6 or conduct equivalent thereto, or where the mis- 
statement has not been acted upon, 7 there can be no estoppel. 

A person is not estopped from denying an adoption merely because j 

he had previously secured succession to properties by setting up that [ 

adoption, when it appears that his claim as adopted son was not opposed i 

by the person as against whom he is said to be estopped. 8 j 

The acts of a Hindu female, who se is acting without the guidance of j 

a disinterested adviser, cannot prejudice her.” 9 > j 

| The misrepresentation to operate as an -estoppel must apparently be Matters of law. j 

.... ; of a matter of fact. An erroneous expression of opinion that an adoption 

• was valid in law could not apparently lead to an estoppel, nor could a j 

person be estopped from asserting the state of the law. 10 i 

(1887), 11 Bom. 881, at p. 396 5 
Sulchbasi Lai v. Guman Singh { 1879), 

2 All. 366 ; CMniu y. Dhonclu (.1873), 

11 Bom. !I. C. p. 192, note; Chitho 
Raghunaih Rajadiksh v. Janahi (1874), 

11 Bom. H. C. 199. 

6 See Surendrakeshav Roy v. Door - 
gasundari Dassee (1892), 19 I. A. 

108, at p. 128 ; 19 Calc. 513, at p. 

532 ; Tayammaul v. SashacJialla Nai- 
ker (1865), 10 M. I. A. 429, at pp, 

433,434. 

7 See Kuverji v. Bctbai (1890), 19 
Bom. 374 ; ParvaUbayamma v. Ra- 
makrishna Ran (1894), 18 Mad. 145, 
at p. 149. 

8 Bar Shankar Partab Singh v. 

Lai Raghuraj Singh (1907), 34 I. A. 

125 ; 29 AIL 519; 11 C. W. N. 841. 

9 Tayammaul v. SashacJialla Nailer 
(1865), 10 M. L A. 429, at p. 433. 

See ante, p. 152, note 10. 

10 See Gopee Lall y. OhundraoUe 
BnJioojce (Mussamat Sree) (1872), I. 

A. Sup. VoL 131, at p. 133 ; 11 B. 

L. R. 391, at p. 395 ; 19 W. R. C. B. 

12, at p. 13; Kuverji v. Bahai (.1890), 

19 Bom. 374, at pp* 390, 39L See 
Rajnarain Bose v. Universal Life ■ 

Assurance Company (1881), 7 Calc. 594* 




1 Rannammal v. Virasami (1892), 
15 Mad. 486; Dharam Kunwar (Rani) 

F v. Balwant Singh (1912), 39 I. A. 142 ; 

I 34 All. 398 ; 16 C. W. N. 675 ; 14 Bom. 

L. B. 485. 

2 Saniappayya v. Rangappayya 
(1894), 18 Mad. 397 ; Dharam Kunwar 
(Rani)v. Balwant Singh (1912), 39 I. 
A. 142; 34 All. 398; 16 C. W. N. 
675; 14 Bom. L. R. 485; S. C. in 
Court below (1908), 30 All. 549. 

3 Sadashiv Moreshvar Ghate v. Hari 
Moreshvar Ghate ( 1874), 11 Bom. H. C. 
190 ; Vyas Ghimanlal v. Vyas Ram- 
chandra (.1899), 24 Bom. 473, at p. 
481 ;.,2 Bom. L. B. 163 ; Ghintu v. 
Dhondu, 11 Bom. H. 0. 192, note. 

4 Sarat Ghunder Dey v. Gppal 
Ohimder Laha (1892), 19 I. A. 208, 
at p. 215; 20 Calc. 296, at p. 310, 
overruling Gang a Sahai v. Him Singh 
(1880), 2 All. 809, and Vishnu Nam- 
budri (Eranjoli Illaih) v. Krishnan 
Nambudri (Eranjoli Illaili) (1883), 7 

' ' . Mad, 3. 

5 See Dharam Kunwar (Ranfy 'v. 

■ Balwant Shigh (1912), 39 I. A. 142; 
34 AIL 398; 16 0. W. N. 675; 14 
' Bom. L. R. 485; Ravji Vinayakrav 

Jagannath Shankarseit y. Lakshmihai 
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In Parvcttibmjamma v. Eamahrisfma Ran, 1 it was laid down on the 
authority of Gopalayycm v. Raghupatiayycm , 2 that “ the claimant has to 
show that by a course of conduct long continued on the part of the family 
which has purported to affiliate him, his situation in his original family 
has been altered so that it would be impossible to restore him to it.” This 
limitation to the doctrine of estoppel is not, it is submitted, justified by 
the terms of sec. 115 of the Evidence Act. There seems to have been no 
estoppel in that case, as the representation, if made, was neither believed 
nor acted upon. 

Acquiescence. Mere acquiescence, even presence at the adoption, does not create an 
estoppel, 3 and cannot alter rights unless the acquiescence extends to the 
period provided by the law of limitation. 4 

Mode of proof. The fact of the adoption, and of the power (if any), and of 
the circumstances necessary to establish the validity of the 
adoption, must be proved in the same way as any other fact. 
There are no special rules of evidence applicable. 

The Court must carefully and strictly examine the evidence as to the 
completion of the act of adoption, and as to the facts which are necessary 
to validate it. 5 / 

Acquiescence by the person entitled to dispute an adoption, or by 
other members of the family, is some evidence of the fact of the adoption. 
Its value as such must depend upon the circumstances. Where it has 
arisen from an imperfect knowledge of the facts it can be of no value. 6 

A statement as to the existence of the power by the person alleged to 
have given it is evidence in support of it. 7 

As to statements by a person who is dead, or who cannot be found, 
or who has become incapable of giving evidence, or whose attendance 
cannot be procured without an amount of delay or expense which, under 
the circumstances of the ease, appears to the Court unreasonable, when 
these statements relate to the existence of relationship by adoption, see 
the Indian Evidence Act I. of 1872, sec. 32 (5), (6). 

1 (1894), 18 Mad. 145, at p. 148 823 ; KencJiaiva v. Ningupa (1807), 

(see also pp. 151, 152). 10 Bom. H, €. 265, note. See Roop- 

2 (1873), 7 Mad. H. C. 250. monjooree Gkowdranee v. Randall 

3 Gtmdmgaswami v. RamalaksJi - Sircar (1864), 1 W. R. C. R. 145 ; 

mamma (1894) ; 18 Mad. 53, at p. 60 ; Eootroogun Sutputhy v. Sahilm Dye 
Papammav. AppaRau{ 1893), 16 Mad. (1835), 2 Knapp, 287 ; 5 W. R. P. CV 
384, at p. 391 ; VailMlingam Mudali 109; Iluradkun Mookurjm v. Mu- 

v. Mimtgaian (1912), 37 Mad. 529d fhoramih Mookarjia (.1849), 4 M. L 

4 See Uda Regam v. Ima?n-ud~din A. 414, at p. 425 ; 7 W. R. IV 0. 71 ; 
(1875), 1 AIL 82; Tamck Chunder Diwakar v. Chandanlal (1910), 44 
Bhuitacliarjec v. Hurra Sunl%? Calc. 201 ; 21 0. W. N. 314; 18 Bom. 

; Sandyal (1874), 22 W. R. C. R. 207 5 L. R. 992. 

Raja a v. Bamm CheUi (1865), 2 6 See Rmigamav. Atchama (1846), 

; Mad.; H. C. 428 ; Ram Rem v. Raja 4 M. I. A. I, at p. 103; 7 W. R. IV CV 
Rau (1864), 2 Mad. H. C. 114; Peclda- 57, at p. 62. See Act I. of 1872, s. 50. 
muthuhfy v. N. Ttmma Reddy (1864), 7 Indian Evidence Act (I. of 1872), 

. '2 Mad. H. 0. 2.70. ss. 21, 32 (5), Kiehen Hunker Bull v. 

■ 6 I writ Konwur v„ Roop Narnia Aloha My a Dossee, W. B. 1864, 0. It. 

Singh (188 0), 6 0. L. IV 76, at p. 210. 


chap, in.] 


PROOF, 


175 


A statement amounting to an admission by the person alleged to have 
been adopted will be evidence against him requiring explanation. 1 

An ancient report of a panchayei as to the pedigree of a family has been 
held to establish an adoption which was not then disputed. 2 

A tradition in a ivajib-ul-arz has been acted upon by the Judicial 
Committee. 3 

64 It may be desirable carefully to examine cases of possible fraud, 
yet . . , instruments which are proved by all the attesting witnesses, 
and against which there is no evidence on the other side, ought not to be 
set aside and treated as nothing, on a mere suspicion of perjury and 
forgery. 55 4 

After such a lapse of time as makes it impossible, or difficult, to obtain 
direct evidence of the adoption, or of the performance of the necessary 
ceremonies, or of the giving of the necessary permission, evidence of 
recognition by the adoptive parents, or by other members of the family, 
or of treatment as an adopted son by permitting him to perform the family 
worship, or to share in the inheritance, or otherwise, may be sufficient to 
establish an adoption, or, at any rate, to render slight evidence sufficient, 5 
and in any case will, it is submitted, be admissible in support of the adoption, 6 


1 See Chandra Kunwar (Rani) v. (1912), 37 Mad. 529) ; Sabo Bewa v. 
Narpat Singh ( Ghaudhri ) (1906), 34 Nahagun Maiii (1869), 2 B. L. R. 
I. A. 27; 29 AIL 184; 11 C. W. N. App. 51; 11 W. R. C. R. 380 ; 

. 320 ; 9 Bom. L. R. 267. Nittianand Chose v. Krishna Dyal 

2 Ajabsing v. Nanabhau Valad Chose ( 1871), 7 B. L R. 1 ; 15 W. R. 

Dhansing Raul (1898), 26 I. A. 48 ; C. R. 300 ; Perkash Ghunder Roy 
3 XV W. JST. 130. v. Dlmnmonnee Dassea, Ben. S. 

3 Achal Ram (Lai) v. Kazim D. of 1853, p. 96; Hur Dyal Nag 
Husain Khan (Raja) (1905), 32 I. A. v. Roy Krishto Bhoomick (1875), 24 
113 ; 27 All. 271 ; 9 C. W. N. 477. W. R. C. R. 107 ; Herasutollah 

4 Kalichandra Ghoivdhry v. Shib- (Chowdhry) v. Brojo Soondur Roy 

chandra Bhaduri (1870), 6 B. L. R. (1872), IS W, R. G. R. 77, at p. 
501, at p. 508 ; 15 W. R. P. C. 12, at 80 ; Tincourie Chatterjee v. Denonath 
p. 14. See Ghundernath Roy (Rajah) Banerjee , W. R. 1864, C. R. 155; 
v. Gobindnath Roy ( Kooar ) (1872), 11 Roopmonjooree Chowdranee v. Ramlall 
B. L. R. S6, at p. 98 ; 18 W. R. 221, Sircar (i864), 1 W. R. C. R. 145; 
at pp. 222, 223. Mohendro Lall Mookerjee v. Rookiney 

5 See Rup Narain v. Copal Devi Dabee (1864), Cory ton, 42, at p. 46. 

(Mussamat) (1909), 36 I. A. 103; 6 See Indian Evidence Act (I. of 

36 Calc. 780; 13 C. W. N. 920 ; 11 1872), s. 50. In that section “it 
Bom. L. R. 833; Raje?idro Nath will be noted that the words £ by 
Hbldar v. Jogendro Nath Banerjee blood marriage and adoption 5 have 
(1871), 14 M. I. A. 67, at pp. 76, 77 ; not been inserted after the word 
7 B. L. R. 216, at pp. 227, 228 ; 15 ‘relationship 5 by Act XVIII. of 
W. R, P. C. 41, at pp. 44, 45; Run- 1872, as in the case of s. 32, els. (5) 
gama v. Atchama (1846), 4 M. I. A. 1, and (6). Illustration (a) refers to 
at p. 105 ; 7 W. R. P. C. 57, at p. 62 ; the case of marriage, but relationship 
Vyas Ohimanlal v. Vyas Ramchandra is not mentioned,” Ameer Ali and 
(1899), 24 Bom. 473; 2 Bom. L. R. Woodroffe’s “ Law of Evidence,” 1st 
163 ; Mamalinga Pillai v. Sadasiva ed,, p. 360. This would seem to 
Pilled (1864), 9 M. I. A. 510, at p. 519; show that the conduct of relations 
1 W. R. P. C. 25, at p. 26 ; Anandrav would not be admissible as evidence 
Sivaji v. Canesh Eshvant Bokil (1863), in the case of adoption, but the 
7 Bom. H. G. App. xxxiii. (distinguished Indian Courts have undoubtedly been 
in Yailhilmjam Mudali v. Mwttgaicm in the habit cl admitting such 
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but such evidence cannot establish an adoption which is in law 
invalid. 1 

A person who asks the Court to presume that an adoption did take 
place, must establish an initial probability that the adoption was likely 
to have been validly made and that the conduct of the parties cognizant 
of the facts had been at least consistent with such an hypothesis. 2 
Probabilities. Where there is conflicting evidence upon the fact of an adoption, much 
must depend upon the probabilities of the case to be collected from the 
admitted or proved facts, but such probabilities do not take the place of 
evidence. 

Aged adopter. The fact that the person alleged to have adopted was childless, and 
advanced in years, and had despaired of having male issue ; 3 or the fact 
Solicitude as that he was anxious to deliver himself from Put* gives rise to a probability 
to future state. tliat p e w j s } ie d to adopt. 

Enmity with The fact that the alleged adoptive father or mother was at enmity with 
3ieir * the reversioner might also render an adoption probable. 5 

Religious The religious duty to adopt a son, which is said to be incumbent upon 

duty. every childless Hindu, 6 is also a circumstance to be taken into considera- 

tion, 7 but by itself it has not much force, having regard u to the fact that 
childless Hindus die daily without having fulfilled this obligation, or made 
provision for its fulfilment after their death.” s 
Absence of On the other hand, the absence of notices to relations and of ceremonials 

notices and may be evidence against the probability of the fact of adoption. In 
'ceremonials. p ° 4 y 1 

evidence. With two exceptions (Bur Painaih (1865), 2 W. R. C. R. 232 , 

Dyed Nag v. Hoy Krishto Bhoomich at p. 235. 

and Vyas Chimanlal v. Vya$ Ram - 4 Huradh/un Moohurjia v. Muthora- 

chandra), the decisions on p. 175, note nath Moohurjia (1849), 4 M. LA. 
5, were given before the passing of 414, at pp. 425, 426 ; 7 W. R. P. C. 71. 
the Indian Evidence Act. 5 Soondur Koomaree Debbeea v. 

1 See, however, Bhagwat Per shad Gudadhur Per shad Tewarree (1858), 

v. Marari Ball (1910), 15 C. W. N. 7 M. I. A. 54, at pp. 64, 67 ; 4 W, R. 
524, in which case the Court applied P. C. 116, at pp. 119, 120; RagJmnada 
the rule of id factum valet quod fieri (Sri) v. Brozo Kishoro (Sr i) (1876), 
non dehuitf while ignoring the con- 3 I. A. 154, at p. 177 ,* 25 W. R. C. R. 
s traction of that rule in Gurulingas - 291, at p. 295. 

wand (Sri Balusu) v. Ramakitcsh - 6 Ante, pp. 101, 102. 

mamma (SB Balusu) (1899),26 I. A. 7 See Raghunada (Sri) v. Brozo 

113, at p. 144; 22 Mad. 398, at p. Kishoro (Sri) (1876), 3 I. A. 154, at 
423; 21 All. 460, at p. 487; 3 C. p. 177; 25 W. R. C. R. 291, at p. 
W. N. 427, at p. 448; 1 Bom. L. R. 295 ; Boopmonjoree Ohowdranee v. 
226 (ante, p. 156). Ramtall Sircar (1864), 1 W. R. C. R. 

2 Ear Shankar Pariah Singh v. 145, at pp. 150, 151; Sarodmoondmj 

Lai RagJmraj Singh (1907), 34 I. A. Dossee (S. M.) v. Tincmvry Ntmdy 

■r ' 125; 29 AIL 519; II C. W. JSL 841. (1863), 1 Hyde, 223,; at; p. 249..;/; ty,':; 

3 Huradhun Moohurjia v. MtUhora - 6 Nilmadhub Doss v. Bishumher 

nath Moohurjia (1849), 4 M. I. A. Doss (1869), 13 M. I. A. 85, at p. 

414, at p. 425 ; 7 W. R. P. C. 71 ; 100 ; 3 R. L. R, (P. C.) 27, at p. 32 ; 

Putin Lai v. Parbali Kununr (Musam- 32 W. R. P. U 29, at p. 31. See 
mat) (1915), 42 I. A. 155 ; 37 All 359 ; Gurulingaswami (SB Balusu) v. Rama - 
19 0. W, N. 841 ; 17 Bom. L. R. 549. lahshrmmma (Sri Balusu ) ; Radhamo • 
See Roopmonjooree Ohowdranee v, Imn v. Ilardai Bibi (1899), 26 1. A. 1 1 3, 
Ramlall Sircar (1864), 1 W. R. 0. lb at p. 135 ; 23 Mad, 398, at p. 414 ; 
344, at p. 150; Bistooprca Palm oltadca 21 AIL 460, at p. 477 ; 3 C. \Y. A. 
(Ranee) v, Basoodeb Dull Beivarlee 427, at p. 442; 1 Bom. L. R. 226. 
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Sootroogun Sutputly v. Sabitra Dye, 1 the Judicial Committee say, “ But 
although neither written acknowledgments, nor the performance of any 
religious ceremonials, are essential to the validity of adoptions, such 
acknowledgments are usually given, and such ceremonies observed, and 
notices given of the times when adoptions are to take place, in all families 
of distinction, as those of zemindars or opulent Brahmins, that wherever 
these have been omitted, it behoves the Court to regard with extreme 
suspicion the proof offered in support of an adoption. I would say, that in 
no case should the rights of wives and daughters be transferred to strangers, 
or more remote relations, unless the proof of adoption by which that transfer 
is effected be proved by evidence free from all suspicion of fraud, and so 
consistent and probable as to give no occasion for doubt of its truth. 55 3 

The youth, 3 or vigour, 4 of the alleged adopting father, and the conse- Youth, 
quent probability of male issue, may also be a circumstance rendering 
the adoption improbable. 

“In considering the validity of 55 powers to adopt, “it is of great Position of 
importance, in the first place, to ascertain the position of the parties at 
the time when the instruments are alleged to have come into existence, 
and the motives which may have led to the execution of them. 55 5 

A permission to give in adoption may be presumed , 6 but Presumption 
no such presumption may be made with reference to a permission mission, 
to take in adoption . 7 

It has been held 8 that “ when the Court is satisfied that thep roo f 0 f 
authority to adopt really was given, it will require comparatively of 1 c^n^iks, 
slight proof of the performance of the ceremonies by which the 
adoption is completed. But the Court will not presume that 
permission was given merely because it is shown that the usual 
ceremonies were duly performed.” 

There may be a presumption that a widow does not adopt while in a 
condition of ceremonial impurity. 9 

1 (1835), 2 Knapp, 287, at p. 290 ; the lapse of a certain time. 5 ’ 

5 W. R. P. C. 109. See also Ondy 3 Soondur Koomaree Debbeca v. 

Kadanm v. Aroomchella, Mad. dec. Gudadhur Pershad Tewarree. (1858), 

1857, p. 93 ; Bistooprea Patmohadea 7 M. I. A. 54, at p. 64 ; 4 W. R. P. 0. 

{Ranee) v. Basoodeb Dull Beivartee 116, at p. 119. 

Patnaik (1865), 2 W. R. C. R. 232. 6 “Dattaka Chandrika, 5 ’s.l, para. 32. 

2 Cited with approval in Diwakar 7 Tarini Outran Ghowdhry v. Saroda 

v. Ohandanlal (1916), 44 Calc. 201; Sundari Dasi (1869), 3 R. L. R. A. 0. 

21 a W. N. 314; 18 Bom. L. R. 992‘. 145 ; 11 W. R. C. R. 468. 

3 Sootroogun Sutputty v. Sabitra Dye 4 Radhamadhub Gossctin v. liadlia « 

(1835), 2 Knapp, 287; 5 W. R. P. C. 109. bulluh Gossain (1862), 1 Hay, 311 ; 2 

4 In Sarodasoondery Dossee (S. M.) Ind. Jur. O. S. 5. See also Mohendro 
v. Tincotvry Nundy (1863), 1 Hyde, Ball Mooherjee v. Roohiney Dabee 
223, at p. 250, the Court said, t{ We (1864), Coryton, 42, at pp. 45, 46, where 
agree ... that a Hindu does not adopt a similar observation was made, 44 When 
in his lifetime, unless he is prepared many years have passed and the 
to acknowledge that he has lost the person whose adoption is questioned 
power of procreation ; for, if his wife has always been recognized as a son.” 
is sterile, he may marry another 9 See Ranganayahamma v. Alwar 
wife, and is enjoined to do so after Betti (1889),13 Mad. 214, at p. 222. 

H.L. N ^ 


CHAPTER IV, 


PARENT AND CHILD (continued). 

Results of Dattaka Adoption. 

Adoption in the Dattaka form completely transfers the boy 
from the family of his natural father to that of his adoptive 
father, and, except as specially provided by the law , 1 he acquires, 
as from the date of the adoption , 2 all the rights, privileges, 
duties, and obligations of a son bom to his adoptive father . 3 

The expressions “father ” and “ son” in Acts of the Legislatures include 
in the case of Hindus adoptive fathers and adopted sons. 4 

1 These special provisions arc to Bachoo Hurkissondas (1915), 43 I. A. 

be found in the “ Dattaka Mimansa ” 56 ; 40 Bom. 270 ; 20 C. W. N. 702 ; 
and the “ Dattaka Chandrika, 55 and 18 Bom. L. R. 172 ; Joykishore. 
relate to the effect of the birth of a Choxodhry v. Panchoo Baboo (1879), 
legitimate son after the adoption (see 4 0. L. R. 538; Kali Iiomul 

post t pp. 187, 188), and to the re- Mozoomdar v. Uma Slmnhur Moiira 
strietions placed upon an adopted (1883), 10 I. A. 13 8, at p. 149 ; 
son with regard to marriage and io Calc. 232, at p. 237 ; 13 C. L. R. 
adoption in his natural family (see 379, at p. 381 ; S. C. in Court below, 6 

ante , pp. 44, 45, and post , p. 201). Calc. 256, and 7 C. L. R. 14.5 ; Ram- 

2 Bar eh Chand Balm v. Be joy OJiand bhai v. Lakshman Chintamaxi Mayalay 

Mahatab (1905), 9 C. W. N. 795, at (1881), 5 Bom. 630, at p. 637 ; Teal 

p. 798; 31oro Narayan Joshi v. cowree Chatter jee v. Denonath Barnr- 

BalaJji Ragkunath (1894), 19 Bom. Jee (1865), 3 W. R. C. R. 49 ; Jnggur- 
809, at p. 814 ; Rambhat v. Lahshman nath Sahaie (Maharajah) v. MuhJmn 
Chintaman Mayalay ( 1881), 5 Bom. Koonwur (Musst.) (1865), 3 W. R. 
630, at p. 637 ; Sudanund Mohapattur C. R. 24. 

• v. Soorjo Monee Debee (1867), 8 W. 4 See the several General Clauses 
R. C. R. 455; S. C. (1869), 11 W. R. Acts : X. of 1897, s. 3 (18), (53) ; I. 

C. R. 436 (on appeal in this ease this (B. C.) of 1899, s. 3 (42) ; I. (Bo. C.) 

question did not arise, Soorjomonee of 1904, s. 3 (18), (45) ; X. (E. R, and 
Dayee v. Suddanund Mohapcittcr, I. A.) of 1909, s. 5 (24), (58); I. 
A. Sup. Vol. 212; 12 B. L. R. 304; (Burin. C.) of 1898, s. 2 (22), (59); 
20 W. R. O. R. 377; 9 Mad. Jur. I. (Mad. C.) of 1891, s. 3 (30); I. 

466); Narain Mai v. Kooer Narain (Funj. C.) of 1898, s. 2 (18), (54) ; 

Myiee (1879), 5 Calc. 251. I. (U. P.) of 1904, s. 4 (5), (42). 

3 Pudma Coomari Debt v. Court of Also see Hindu Wills Act (XXL of 

Wards (1881), 8 I. A. 229, at p. 246 ; .1870), s. 6; Agra Tenancy Act, IX, 

8 Calc. 302, at p. 3H ; S. C. in Court (U. P.) of 1901, s. 22 ; Lain v. Nahar 
below, Puddo Kumaree Debee v. Jug- Singh (1912), 34 All. 658; Tham - 
guiMshore Ackarjee (1879), 5 Calc, man Singh v. Dal Singh (1914), 37 
615 ; Wagindas Bh^wmdas y, AH. 7. 
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The expression “ son ” in a will includes an adopted son. 1 

When a married man having a son, is taken in adoption, the son does 
not acquire the gotra and a right of succession to the property of the 
family into which his father is adopted. 2 

When an adoption has been made by a widow, the rights of 
the adopted son do not date back to the death of his adoptive 
father . 3 


An adoption pendente lite has the same effect as a birth pendente lite , 4 

As to an adopted son’s impurity on deaths and births, and as to his 
competency to perforin Sraddha rites, 5 see Sarkar’s “Law of Adoption,” 
p. 388. 

The right of guardianship of an adopted son passes by the Right of 
adoption from the natural parents to the adoptive parents . 6 guardianship. 

A son adopted by a Hindu governed by the Mitakshara fegMs of . 
school of law acquires the same rights in coparcenary property ? urvivorsjhl P- 
on adoption 7 as would be possessed on birth by a natural son 
born to his adoptive father . 8 

Except where a son is bom to his adoptive father subsequent inheritance 
to the adoption , 9 an adopted son inherits to his adoptive father , 10 p aferni. 


1 YetMrajulu Naidu v. Mukunfha 
Naidu (1905), 28 Mad. 363. 

2 Kalgavda Tavamppa v. Somappa 
Tamangavda (1909), 33 Bom. 669; 
11 Bom. L. R. 797. 

3 Lakshmana Ban v. Lakshmi Am - 
mal (1881), 4 Mad. 160. See Ba~ 
mundoss Mooherject v. Tarinee 
(Mussamut) (1858), 7 M. I. A. 169, 
at p. 184; Ganapati Ayyan v. Savi- 
thri Ammal (1897), 21 Mad. 10, at p. 
16; Narain Mal v. Kooer Narain 
Mytee (1879), 5 Calc. 251 ; Moro 
Bar ay an Joshi v. Balaji Raglmnath 
(1894), 19 Bom, 809, at p. 814 ; 
cases collected in Morley’s “ Digest,” 
vol. iii; 186. 

4 Rambhat v. Lakshman Chintaman 
Mayalay ( 1 8 8 1 ) , 5 Bom. 630, at p. 637. 

5 See “Dattaka Mimansa,” s. 6, 
para. 50; “Dattaka Chandrika,” s. 
1, para. 25 ; s. 3, para. 17. 

6 Sree Narain Milter v. Kishen * 

mondory Dassee ( Sreemutiy ) (1873), 

X. A. Sup. Vol. 149, at p. 163 ; II B. 
L. R. 171, at p, 191 ; S. C. sub 7iomine 

Nogendro Chundro Mittro v. Kishen - 

soondery Doseee (Sr eemiRty), 19 W, 


R. O. R. 133, at p. 139 ; Lahshmibai 
v. Shridhar Vasudev Table (1878), 3 
Bom. 1. As to rights of guardian- 
ship, see ante, pp. 46-49, and post , 
pp. 213, 214. 

7 See Rungama v. Atchama (1846), 
4 M. I. A. 1, atp. 103 ; 7 W. R. P. C. 
57, at p. 67 ; Sudanund Mohapaitur 
v. Bonomallee (1863), Marsh, 317 ; 
2 Hay, 205 ; Sudanund Mohapaitur 
v. Soorjo Monee Debee (1867), 8 W. 
R. C. R. 455; S. C. after remand 
(1869), 11 W. R. C. R. 436. On 
appeal this question did not arise, 
Soorjomonee Day ee r. Suddanund Mo - 
hapatter (1873), I. A. Sup. Vol. 212 ; 
12 B. L. R. 304; 20 W. R. C. R. 
377 ; 8 Mad, Jur. 466. 

8 See post, pp. 225, 226 ; ffeera 
Singh v. Buryar Singh ( 1 866), 1 Agra, 
256 ; Rambhat v. Lakshman Chintaman 
Mayalay (1881), 5 Bom. 630, at p* 
637. 

9 See post, pp. 187, 188. 

10 Rage Vyankatrav Anandrav Nim- 
balkar v. Jayavantrav (1867\ 4 Bop. 
H. C. A. C. 191. 
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and to tho relations, whether lineal or collateral, of his adoptive 
father to the same extent as he would have inherited if he had 
been born as a son to his adoptive father . 1 

As to the devesting of estates on adoption, see post, pp. 193-199. 

The right of the adopted son and of his heirs to inherit to the following 
relations by adoption has been established : — 

1 . Paternal grandfather . z 

2. Paternal uncle. 3 

3. First cousin of his father. 4 

4. First cousin of his grandfather. 5 

5. Father’s brother’s son. 6 

6. Father’s daughter’s son. 7 

7. Father’s third cousin. 8 

8. The adopted son of the son of the brother of the man to whom the 
father of the claimant was adopted. 9 

Eights on Where an adopted son ousts his adoptive father’s widow, who lias 

attaining taken possession in ignorance of the adoption, he is entitled to receive 
such rents and profits which have been received, or might with due diligence 
have been received, between the death of his adoptive father and his 
getting possession, credit being given for the maintenance of the widow, 
funeral expenses, and all such expenditure as she might properly have made 
as widow, subject to any question as to limitation. 10 

Conversely the relations of the adoptive father will inherit 


1 Pudma Coomari Debi v. Court of 3 In SumbhoocJmnder Chow-dry v. 

Wards (1881), 8 I. A. 229 ; 8 Calc. Naraini Debia (1835), 3 Knapp, 55 ; 

302 ; S. C. in Court below, Puddo 5 W. R. P. C. 100 ; it was held that 

Kumar ee Debee v. Juggidkishore the adopted son of the brother of tho 

Acharjee (1S79), 5 Calc. 615 ; Joy- whole blood was entitled to inherit 

hishorc Choivdhry v. Panchoo Baboo in preference to the son of a brother 

(1879), 4 C. L. R. 538 ; Sumbhoochun- of the half-blood. Kishmnatli Roy 

der Chowdry v. NarainiDebia (1835), v. Hureegobind Roy , Ben. 8. IX A, 

2 Knapp, 55; 5 W. R. P. C. 100; 1859, p. 18. 

LaJchmi Cltand, v. Gatto Bad (1886), 8 4 Dinonath Muherjee v. Copal 

All. 319 ; Mohundo Lai Roy v. By- Cham Muherjee (1881), 6 0. L. R. 
hunt Nath Roy (1880), 6 Calc. 289 ; 379; 8 C. L. R. 57. 

7 C. L. R. 478; Dinomlh Muherjee 5 Tam Mohim BhuttacJiarjee v. 
v. Copal Churn Muherjee (1881), 9 Kripa Moyee Bebia (1868), 9 W. R. 

C. L. R. 379; 8 C. L. R. 57 ; Tara C. R. 423.' 

Mohim BhuttacJiarjee v. Kripa Moyee; 6 Lohenath Roy v. Skamasoondnreef 
Bebia (1868), 9 W. R. C. R. ,423; Ben. S. IX A. 1858, p, 3803. 

Rajs Vyanhatrav Anandrav Nimhal- 7 Pudma Coomari Debt v. Court of 
bar v. Jayavanlrav ( LS07), 4 Bom. irflrafe (1881), 8 I. A. 229; 8 Calc. 302/ 

H, C. A. Cl 191; Gourhurree Kubraj H Mohundo Lull Roy v. By hunt 

v. Rutnasuree Bebia ( Mmsummut ) Nath Roy (1880), 0 Calc, 289 ; 7 (\ 

(1837), 6 Ben. SeL R. 203 (new L. R. 478. 

edition, 250) ; Gooroopershad Bose v, y Gourhurree Kubraj v. Ruinasuree 
RaMeJiary Bose, Ben. S. D. A. 1860, Bebia (Mimummzit) (1837), 6 Ben. 
p. 411. Sel. R. 203 (new edition, 350). 

2 Gourbtdhtb v. Juggernath Per- 10 See Dahl Kunwar v. Ambiha 

sand Milter (1824), Sir F. Maenagh* Partap Singh (1903), 23 All. 266. 

ten’s u Considerations,” p, 5, 
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to the adopted son in the same way as if he had been a son born 
to his adoptive father. 

An hereditary title or honour passes to an adopted son, and Title, 
his descendants, in the same way as to a legitimate son, or his 
; descendants. 

Where the adoption is by a husband alone, 1 or in association inheritance er. 
with his wife, or one of his wives, or where it has been made to parte mat ~ rha ‘ 
him by his wife with his concurrence, or after his death, the son 
inherits to the wife, 2 and to her relations, 3 in the same way 
as if he had been a son born to such wife. 

The right of the adopted son to inherit to the brother, 4 and father, 5 
of the adoptive mother has been upheld. 

Sir G. D. Banerjee 6 doubts whether in a Mitakshara case an adopted 
. son will inherit his adoptive mother’s mother’s stridhan as he would there- 
by be preferred to the son of the deceased (post, p. 449), but he admits 
that there is no authority on the subject. 

The adoptive mother 7 and her relatives 8 inherit to the 
adopted son in the same way as if she had been his natural 
mother. 

Where an adoption is made by a husband in conjunction 
with one only of several wives, or after his death by one of 


(jSfF-- ■. 


1 See Sham Kuar v. Gaya Din 
(1876), 1 All. 255, at p. 257; “Bat- 
taka Mimansa,” s. 1, para. 22. 

2 Teencowree Chatter jee v. Denonath 
Banerjee (1865), 3 W. R. 0. R. 49 ; 
Baje Vyankatrav Anandrav Nimbal- 
bar v. Jayavantrav (1867), 4 Bom. 
H. C. A. C. 101. Contra 2 Bom. 
8. A. R, 178, cited in “ Norton’s Lead- 
ing Cases,” I. 101. 

3 Kali Komd Mozoomdar v. Uma 
Shunkur Moitm (l88Z), 10 I. -A. 138; 

10 Calc. 232; 13 C. L. R. 379. This 
decision in effect overrruled Morun 

Moee Deheah v. Bejoy Kishio Gossa- 
mee (1863), W. R. Sp. No. 121 (so 
far as this question is concerned), and 

Chinnaramakrislna Ayyar v. Minatchi 
Ammal (1873), 7 Mad. H. C. 245. 

Sham Kuar v. Gaya Dm (1876), 1 
All. 255 ; Surjohant Nundi v. Mohesh 

Ghunder Dutt (1882), 9 Calc. 70; 
Badha Prasad Midlick v. Banee Mam 
Dassee (1906), 33 Calc. 947; 10 C. 
W. N. 095 (reversed on another point 


(1908), 35 I. A. 118; 35 Calc. 896 ; 
12 C. W. N. 729 ; 10 Bom. L. R. ' 
604). 

4 Kali Konml Mozoomdar v. Uma 
Shunkur Moitra (1883), 10 I. A. 138 ; 
10 Calc. 232 ; 13 C. L. R. 379. 

5 Sham Kuar v. Gaya Din (1876), 

3 All. 255 ; Surjohant Nundi v. Mo- 
hesh Ghunder Dutt (18S2), 9 Calc. 70. 

6 “ Law of Marriage,” 3rd ed., pp. 
364, 365, 428. 

7 Anandi v. Eari Suba Pai (1909), 
33 Bom. 404; XI Bom. L. R. 641. 
See Bamasaumi Aryan v. Venca- 
taramaiyan (1879), 6 1. A. 196 ; 2 
Mad. 91 ; Annapwni Nachiar v. 
Forbes (1899), 26 I. A. 246 ; 23 Mad. 

1 ; 3 C. W. N. 730; Jatindra Nath 
CJiaudhuri ( liai ) v. Amrita Lai Bagclvl 
(1900), 5 C. W. N. 20 ; Lakhmi Ckand 
v. Gatto Bai (1886), 8 All. 3X9. 

8 Gungapcrsad Boy v. Brijessuree 
Chowdhrain, Ben, S. D. A. 1859, p. 
1091. 
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several wives, the adopted son 1 inherits only to that wife and 
her relations, his relationship to the other wives being that, of 
a step-son. 

It is unsettled whether, when in Bengal a man adopts in conjunction 
with more than one wife , 2 3 or where two or more widows adopt in Western 
India jointly , 8 the adopted son inherits to all the widows so adopting and 
their relatives. As pointed out in Venkata Narasimha Appa Row Bahadur 
(Sri Raja) v. Parthasarathy Appa Row Bahadur ( Sri Raja) (1913), 41 L A. 
51, at p, 69 ; 37 Mad, 199, at p. 220 ; 18 C. W. N. 554, at p. 563 ; 16 
Bom. L, R. 328, at p. 337, the difficulty in supposing that he inherits to 
all the widows is very great. This seems to show that except perhaps in 
Western India no such joint exercise of the power is possible (ante, p. 115), 

The mere concurrence by a widow in an adoption by her co-widow 
would not, it is submitted, confer upon the adopted son any rights of 
inheritance to her or her relations. 

Although it is unsettled it seems that when a husband adopts in spite of 
his wife’s express dissent, the son does not inherit to her or to her relations . 4 

Adopted son A son adopted by a man who is disqualified from inheritance 
man! squallfiecl by reason of a personal disability, such as congenital blindness, 
impotence, or lameness , 5 cannot acquire greater rights than his 
adoptive father, and therefore cannot inherit to any one from 
whom the adoptive father was disqualified from inheriting . 6 

There is, it is submitted, nothing to prevent his inheritance from his, 
adoptive father 7 and from his adoptive mother and her relations. Accord- 
ing to the “ Dattaka Chandrika ” 8 he is entitled to maintenance. 

' Descendants The descendants of an adopted son bom after adoption 
soin d ° pttd have the same rights of inheritance as the descendants of a 
legitimately begotten son , 9 

As to the case of an adoption of a married man having a son, see post , 
p. 190. 


1 Atinapurni Nachiar v. Rothes ed., p. 136; Sarkar’s “ Law of 

(1899), 26 I. A. 246; 23 Mad. 1; 3 Adoption,” pp. 202, 203, 419. As 

€. W. 1ST. 730 ; S. C. in Court below, to the right of a natural son, see post, 

(1895), 18 Mad. 277; Rasheeslmree p.373. 

Dehia v. Greeschunder Lahoree , W. R. 7 Sutherland’s M Synopsis,” Stokes’ 
1864, p. 71. “ Hindu Law Books,” pp, 004, 

2 See ante, p. 112. 671. 

3 See ante, pp, 115, 126. 8 Sec. vi. para. L This Is dis- 

4 See Sarkar’s “Law of Adoption,” pnted in Sarkar’s “Law of Adop- 

2nd ed., pp. 215, 419d-419f. tion,” p. 419. 

5 Ante, p. 109, and post, pp. 9 Kishenmth Roy v. Hnrreegohind 

370-373. Roy, Ben. S. D. A. of 1859, p. 18; 

6 e ‘Mitakshara,”cliap. ii. s. x. para. Gourhurree Kuhraj v. Ruinnmrm 

10; “ Dattaka Chandrika,” s, vi. Dehia (Mmswnmui) (1837), 0 Ben. 

para, 1 ; M Daya-Bhaga,” chap. v. Bel. R. 203 (new edition, 250). 

s. 19 5 Mayne’s “ Hindu Law,” 8 th 
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An adopted son does not, as such, acquire any rights greater Rights no 
than those of a begotten son . 1 2 ^ SosH/son 

The adoption of a son does not interfere with the powers^ 0 ™* . , 

of the adoptive father to dispose of 2 the property over which; alter 
he has a power of disposition . 3 powers over 

property. 

An adoptive father can defeat the rights of inheritance of his adopted 
son, 4 whether the property held by him be partible or impartible. 5 * He 
can, in giving a power of adoption, require as a condition of the exercise 
of the power that the estate of his widow should not he interfered with, 0 
and might apparently impose such other conditions as are not inconsistent 
with the provisions of the law of gifts and wills. 7 

In cases governed by the Hindu Wills Act, adoption, cri Adoption does 
the giving of a power of adoption, does not operate as a revoea* wiiV w ° a ke 
tion of a will . 8 

There is some authority that in other eases a Hindu has no power 
to completely disinherit his adoptive son, and that a will making no pro- 
vision for adopted sons would be invalidated by a power given subse- 
quently, 9 but it is submitted that there is no reason why an adoption should 
have greater effect than the birth of a son in revoking a will. Where the 
will purports to deal with property, over which the adopting father ceased 
to have a power of disposition on the birth or adoption of a son, it would 


1 Venkata Surya Mahipati Rama 5 Venkata Surya Mahipati Rama 

Krishna Rao Bahadur (Sri Raja Rao) Krishna Rao Bahadoor ( Sri Raja 
v. Court of Wards (1899). 26 LA. Rao) v. Court of Wards (1899), 26 
83 ; 22 Mad. 383; 3 C. W. N. 415 ; I. A. 83 ; 22 Mad. 383 ; 3 C. W. X. 
1 Bom. L. R. 277 ; Bhoohun Moyee 415 ; Sartaj Kuari (Rani) v. Deoraj 
Debia v. Ram Kishore Acharj Chowdhry Kuari (Rani) (1888), 15 I. A. 51; 
.(1865), -10 M. I. A. 279, at pp. 310, 10 All. 272. 

311 ; 3 W. R. P. C. 15, at p. 18. 0 See Bepin Behari Bundopadhya 

2 By will, gift, or transfer. v. Brojonath Moolchopadhya (.1882), 

3 See Bhupendra Krishna Chose v. 8 Calc. 357; Radhamonee Debea v. 

Amarendra Nath Bey (1915), 43 I. A. Jadubnarain Boy, Ben. S. D. A. of 

12 ; 43 Calc. ,432 ; 20 C. W. N, 1855, p. 139 ; Prosunnomoyee (Ranee) 
169 ; 18 Bom. L. R. 347. v. Ramsoonder Sein 9 Ben. S. D. A. of 

4 Venkata Surya Mahipati Rama 1859, p, 162. 

Krishna Rao Bahadoor (Sri Raja) 7 See Gampati Ayyan v. Savithri 
v. Court of Wards (1899), 26 I. A. Arnmal (1897), 21 Mad. 10 ; ante, pp. 

S3, at p. 89 ; 22 Mad. 383, at p. 114,116. 

390; 3 0. W. N. 415, at p. 421; 8 Act XXI. of 1870, s. 2, read 

1 Bom. L. R. 277; Rungama v. with Act X. of 1865, s. 57. 

Atchama ( 1 846), 4 M. I. A. 1, at p. 103 ; 9 See futwah of pundits in N aga - 

7 W. R. 57, at p. 62 ; Surendra Nath lutchmee Ummal v. Gopoo Nadaraja 
Chose v. Kala Chand Banerjee ( 1907), Cheity (1856), 6 M. L A. 309, at p. 
12 0. W. N. 668; Purshotam Shama 320, referred to by Couch, 0. J., in 
Shenvi v. Vasudev Krishna Shenvi Vinayah Narayan Jog v. Govindrav 

(1871), 8 Bom. H. C. (0. C.) 196 ; Ohintaman Jog (1869), 6 Bom. H. C. 
Sudanund Mohapatiur v. Bonomallee A, 0. 224, at p. 230. 

(1863), Marsh, 317 ; 2 Hay, 205. 
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be ineffectual to deal with the property 1 except where assent to the pro- 
visions of the will was a condition of the adoption. 2 

Effect would apparently be given to an arrangement made at the time 
of the adoption stipulating that the adoptive father should not exercise 
his powers of disposition or undertaking to settle property on the boy. 
Such arrangement can be enforced at the instance of the adopted son. 3 

In cases governed by the Miiakshara law, the adoptive 
father has no power to destroy the adopted son’s right of 
survivorship in coparcenary property , 4 


Illustration . 

A made a will disposing of his ancestral property with regard to which 
he was the sole coparcener, and authorized his widow to adopt a son in 
a certain event. In a subsequent will he did not revoke this authority, 
but disposed of the property inconsistently with the first will. The later 
will was set aside, on the ground that the testator had no power of 
disposition, he having ceased to be sole coparcener. 5 

When, after attaining the age of majority, an adopted son 
ratifies an arrangement made between his natural father and 
the person adopting him limiting the interest in coparcenary 
property which he would acquire by adoption, he is bound by 
the arrangement . 6 It is unsettled whether, in the absence of 
such ratification, he can be bound by such arrangement, but 
it is submitted that if the arrangement be a fair one, and does 
not unduly interfere with the rights of the adopted son, effect 


1 As the will must be taken to 
speak from the death of the testator, 
at which time he would have no 
disposing power. 

2 See Vinayak Narayan Jog v. Go - 
rindrao Chintaman Jog . ( 1869 ), 6 
Bom. II. 0. A. C, 224. 

3 See Surendrakeshav Boy v. Door - 
gasundari Dassee (1892), 19 I. A* 
i0S, at p. 132 ; 19 Calc. 513, at y. 536 ; 
Bhala Nahana v. Barblm Bari (1877), 
2 Bom. 67. 

4 Ganapati Ary y an v. Savitkri Am - 
mol (1897), 21 Mad. 10. at pp. 14, 

15 ; Rathnam v, Srmsubrcma n la 
(1892), 10 Mad. 353 ,* Vitla Butlen 
v. Yamemmma (1874), 8 Mad. H. 0. 

ft. See Hindu Wills Act {XXL of 

■ 1870), s. 3 ; Probate and Administra- 
tion Act (V* of 1881), s. 4 ; Lakskmcm 
Dada Naih v .' Mamclmndra Dada Nail 


(1880), 7 I. A. 181 ; 6 Bom. 48 ; 7 
Cl If. R. 820 ; CkaUurbhooj Meghji 
v. Dkuramsi Namnji (1884), 9 Bom. 
438 ; Lakshmi Shankar v. Yuijnalh 
(1881), G Bom. 24 ; Adjoodhia i Hr v. 
Kashee (Hr (1872), 4 n! W. P. H. C. 
31 : Biddeo Singh (Rajah) v. Koonrrcr 
Mahabeer Singh (I860), 1 Agra, H. 
C. 155 ; . Narollam Jagjiwan v. Nut- 
sandas Harikisandas (1866), 3 Bom. 
H. C. (A. a X) 6; (hmgubai v, Mu 
manna (1866), 3 Bom. H. O. (A. 0. X) 
66, . 

5 Vtnkatanarayanu Bilim v. Sub- \ 
bammal (1915), 43 I. A. 20 ; 39 Mad. 

V 107 ; ■ 20 a W. m 284 ; 1 7 : Bom. Dr & 7 
468. 

0 See Ramasawmi Aiyyan v. Yen* 
calammaiyan (1879), 6 I A, 190 ; 2 
Mad. 91 ; KashUnti v. Tatya (1916), 
40 Bom. Cm \ 18 Bom. I. R, 740* , ' 
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will be given to it, at any rate when the arrangement is made 
with the adoptive father or is authorized by him . 1 

As the adoptive father is competent to exclude his adopted son by his 
will, there can be no objection to his making any arrangement as to the 
devolution of property over which he has a power of disposition, either 
at the time of adoption or thereafter. 2 3 

The Madras High Court has upheld dispositions of ancestral property by 
the adopting father with the consent of the natural father for the purpose 
of providing for the maintenance of the wife of the adopting father." 

In another case 4 the Bombay High Court held that when the adopted 
son and the person who gave him in adoption were fully cognizant of the 
disposition of the property made by the testator, and with the knowledge 
of such disposition, the natural father consented to the adoption taking 
place, and when the disposition and the adoption might, under the circum- 
stances, be regarded as one transaction, the disposition, though contained 
in a will, could not be repudiated by the adopted son. “The principle 
underlying the decision is that the disposition was one which it . was compe- 
tent to the testator to make prior to the adoption, and that its acceptance 
being presumably a condition subject to which the adoption was made, it 
made no difference that the disposition was testamentary.” 5 

The Madras High Court upheld an arrangement between the natural 
father and the adopting mother, where provision was made for the enjoy- 
ment of a portion of the property by the mother in the case of her disagree- 
ment with the adopted son, 6 but the Bombay High Court has refused 7 
to uphold an arrangement -whereby the mother could dispose of immovable 
property, and in another case the same Court declined to give effect to an 
agreement whereby the adoptive mother retained her rights as a widow 
during her lifetime. 8 

Where by the arrangement property is given to a daughter 9 or brother 
of the adoptive mother, 10 the adopted son is not bound by it. 

In Ramascmmi Aiycm v. V encataramaiyan , 1 1 the Judicial Committee 
said, “ How far the natural father can by agreement before the adoption 
renounce all or part of his son’s rights, is a question not altogether un- 
attended with difficulty ; although the case of GhMco Ragtmnath Rajadiksh 


1 See Pirsab v. Gurappa (1913), 

38 Bom. 227, at pp. 234-236; 16 

Bom. L. R. Ill, at pp. 116, 117. 

2 Btiupendra Krishna Ghose v. Ama- 
rcndra Nath Dey (1015), 43 I. A. 12; 
43 Calc. .432; 20 C. W. N. 169 ; 18 
Bom. L. R. 347. See Asita Motion 
Ghose Moulik v. Nvrode Motion Ghose 
Moulitc (1916), 20 C. W. N. 901. 

3 Lahshmi v. Subramanya ( 1 889), 
12 Mad. 490 } Narayanasami v. Rama- 
sami (1890), 14 Mad. 172. See Basava 
v. Lingangauda (1894), 19 Bom. 428. 

4 Vim, yak Narayan Jog v. Govin- 

drav Ghintaman Jog (1869), 6 Bom. 

H. C. A. (1 224. 

B Lahshmi v. Snbrmianya (1889), 


12 Mad. 490, at pp. 492, 493. See 
Ganapaii Ayyan v. Savithri Animal 
(1897), 21 Mad. 10. 

0 ViscdaJcstvi Ammal v. Sivarammi 
(1904), 27 Mad. 577. 

7 Venkappa v. Fakirgowda (1906), 
8 Bom. L. It, 346. 

8 Pwrshottam v. Ratchmabai (1913), 
16 Bom. L. R. 57. 

9 V yasacharya v. Ventcubai (1912), 
37 Bom. 251 ; 14 Bom. L. R. 1109. 

10 Venkappa v. Fakirgowda (1906), 
18 Bom. L. R. 346. 

11 (1879), 6. I. A. 196, at p. 208 ; 2 
Mad. 91, at p. 101. See Lakshnana 
Ran v. Lahshmi Ammal (1881), 4 
Mad. 160, at p. 163, 
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v. Janald 1 2 certainly decides that an agreement on the part of the father 
that his son’s interest shall be postponed to the life interest of the widow 
is valid and binding.” In Bhaiy a Rahiclat Singh v. Indar Kitmvar (Malta* 
rani) 2 the Judicial Committee said, “It is difficult to understand how a 
declaration by Guman Singh (the natural father) on an agreement by him, 
if it was an agreement, could prejudice or affect the rights of his son, which 
would only arise when his parental control and authority determined.” 

It is submitted that the determination of this question depends upon 
the nature of the particular arrangement. It is scarcely necessary to 
speculate as to what would happen if the natural father assented to a 
disposition of the whole of the ancestral property away from the son, 
as such a case is not likely to occur. If such case did occur, the Courts 
would probably hold that the natural father acted in excess of his powers, 
and that his son was not bound by it ; but in dealing with a less extreme 
ease, effect might well be given to a fair arrangement, in which the son 
distinctly benefits by the adoption. Where the adoptive father is separate 
from his kinsmen, and has, therefore, a power of disposing by will even of 
ancestral property, if he has no son, it must be remembered that he is by 
any such arrangement only doing what it was competent for him to do in 
the absence of an adoption. 

As to a condition contained in the permission to adopt, s ee ante, 
pp. 110, 117. 

’ There is authority that where there is an express power of 
adoption given by the husband, the widow cannot originate: 
I conditions. If she does so, the adoption would be valid, and 
•the conditions would be ineffectual . 3 

Effect would be given to an arrangement which had been ratified by 
the boy after attaining majority. 4 

In Bombay it has been held that a widow c an, at the time of the adop- 
tion, make a fair arrangement for the protection of her interest in the estate 
during her lifetime. 5 The cases in which this conclusion has been arrived 
at were not cases in which express power was given by the husband, but 
cases where the widow exercised the power given to her by the system of 
Hindu law prevalent in Western India. 6 

When a widow obtains a reservation of rights by such an arrangement, 
she possesses therein only the ordinary rights of a ‘Hindu widow. 7 

1 (1874), 11 Bom. H. C. 199. See widow can make conditions. 

Pirsab v. Gurappa Basappa (1913), 4 See . Kali Das v. Bijai Shankar 

38 Bom. 227; 10 Bom. L. B„ 111. (1891), 13 AIL 391. 

2 ( 1.888), 16 I. A. 53, at p. 59 ; 16 6 Mavji Vinayakrm Jagannath Shan* 

Calc. '556, at p. 504. harsett v. Lalcskmibat (1887), .11 Bom. 

3 Jagannadha v. Papamma (1892), 381, at pp. 4.01, 402; Mad'habai v. 

20 Mad. 400. In Soluklma (Mussum* Ganesh Tatya Gholap (1878), 3 Bom. 
maid) v. JRamdohl Pande (1811), 1 7, at p. 8; Chitko liaglmnath Baja- 

Ben. Sel. R. 324 (new edition, 434), dihsh v. Janald (1874), 11 Bom. H* 

the pundits considered that an C. 199. 

instrument under which the widow c Ante, pp. 124-120. 

remained in possession was inopera- 7 Anlaji y. DaUaji (1803), 19 

ti vc. : G. 0. : Sarkar (“ Law of Adop- Bom. 30. 

tion,” p, 408} considered that the 
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AFTER-BORN SGN. : 

A widow would apparently have no power to arrange with the natural 
father to obtain for herself an interest in property which had not been 
vested in her, as, for instance, in property which, on her husband’s death, 
passed by survivorship to other members of the family, and which is 
devested by the adoption. 1 

In the case of the twice-born classes where, after an adoption , 2 son bom after 
a son is bom to the adoptive father, the adopted son loses all adoptloru 
rights to the performance of religious ceremonies, and his rights 
of inheritance are reduced- 

fa) If he be governed by the Bengal school, to one-half of 
the share of a lawfully begotten son . 3 

(b) If he be governed by the Benares school, to one- third 
of the share of a lawfully begotten son . 4 

The “Dattaka Mimansa” 5 (sec. 5, par, 40) gives the adopted son a. 
fourth share. 

(c) If he be governed by the schools prevailing in Southern 
India 5 and Bombay , 6 to one-fourth of the share of a lawfully 
begotten son. 

In a case of partition of joint family property governed 
by the Mitakshara law the adopted son, or his son, son’s son, 
or son’s son’s son, and the after-born son, or his son, son’s 
son, or son’s son’s son, share in similar proportions. 

In a competition, either in a case of inheritance or in a case 
of partition between an adopted son, and a relation other than 


1 Post, p. 198. 534, which was governed by the 

2 Where the son is bom before the Mitakshara law and apparently by 

adoption then the adoption is invalid, the Benares school. The Court there 
ante, p. 103. considered that an adopted son takes 

3 “ Bayabhaga,” x. 9 ; “ Dattaka half the share of a begotten son. 
Chandrika,” v. 16-17 ; Sir F. Mac- 5 Ayyavu Muppanar v. NiladatcM 
naghten’s “ Considerations on Hindu Ammal (1862), 1 Mad. H. C. 45. 

Law,” 137 ; I W. Macn. 70; 2 6 Giriapa v. Ningapa (1892), 17 

W. Macn. 184 ; Sarkar’s “ Law of Bom. 100. In the earlier cases the 

Adoption,” p. 398. Consequently, if Bombay High Court considered that 
there be one begotten son the adopted the share was one -third of the share 
son takes one- third of the whole, if of a natural-born son ; Hanmant 
there be two he takes one-fifth, and Ramchandm v. Rhimacharya (1887), 
so on. 12 Bom. 105 ; Ruldutb v. Ohumlal 

4 Sir F. Maenaghten’s “ Considera- Ambushet (1891), 16 Bom. 347. In 

tions on Hindu Law,” 137 ; 1 W. Giriapa v. Ningapa the Court did 
Macn. 70; 2 W. Macn. 184; “ Mitak- not refer to these earlier decisions, 

shara,” i, 11, 24, 25; “ Dattaka See “ Vyavahara Mayukha,” p. 60, 

Mimansa,” x. 1 ; v. 40. See, however, Mandlik’s edition. As to Garbhari 
Raglmbanund Doss v. Sadh-a Churn Gosavis , see Balgir v. Dhondgir (1903), 
Doss (1878), 4 Calc. 425 ; 3 C. L. B. 5 Bom. L. B. 114. 
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a sou, son’s son, or son’s son’s son, the adopted son, etc., receives 
the same share as he ■would have taken if he had been a 
lawfully begotten son . 1 

This rule has no application to Sudras. In their case lawfully 
begotten and adopted sons take equally . 2 

A right to inherit the management of debutter property is governed 
by the same principles as the inheritance of other property . 3 

In the case of inheritance to stridJian property an adopted stepson 
takes equally with a natural-born stepson . 4 

The birth of a lawfully begotten son would not apparently affect the 
incapacity of the adopted son to marry in, or adopt from, his adoptive 
family. 

The' Jain law in this matter coincides with the ordinary Hindu law . 5 

In the case of impartible property the afterborn son succeeds to the 
exclusion of the adopted son . 6 

An adopted son can renounce his interest in property which 
becomes vested in him by virtue of his adoption, or may waive 
any of his rights therein . 7 

On such renunciation the person who would take in default of adoption 
would succeed to the property . 8 

1 Nagindas Bhugwcmdas v. Bachoo “ Vyavastha Chandrika ” (a digest 

Hwkissondas (1915), 43 I. A. 56 ; of Hindu law current in all the Pro- 
40 Bom. 270; 20 C. W. N. 702; vinees of India, except Bengal proper), 
18 Bom. L. B. 172; Gemgadhar Bogla vol. i. p. 169; Sarkar’s “Law of Adop- 
v. Him Lai Bogla (1916), 43 Calc, tion, pp. 402, 403; W. Macnagh ten’s 
944; 20 C. W. N. 4S9 (inheritance to “Hindu Law,” vol. i. 70, note; 
the stridhan of a stepmother). Strange’s “ Hindu Law,” p. 99. 

2 Baja v. Subbar ay a (1883), 7 3 Asita Mohon Ghosh Moulik v. 

Mad. 25 3, at p. 254; Asita Mohon Nirode Mohon Ghosh Moulik (1916), 
Ghose Moulik v. Nirode Mohon Ghose 20 0. W. N. 901. 

Moulik (19.16), 20 0. W. N. 901; 4 Gungadhur Bogla (Kumar) v. 

Bramanund Mahuniy v. Chotodhry Hira Lai Bogla (Kumar) (1916), 20 
Krishna Churn, Painaik (1882), un- C. W. N. 489. 

reported case . referred to in G. 0. 5 Rukhab v. Chunilal Ambushei 

Sarkar’s “ Law of Adoption,” p, (1891), 16 Bom. 347. 

403. The rule was apparently un- 6 Ramasami Kamaya Naik v. 

known to Sir F. Macnagh ten, who, Su ndaralmgasami Kamaya Naik 
in dealing with a case of Sudras (1894), 17 Mad. 422, at p. 435 ; S. CL 
(Gopee Mohun Deb v. Raja Rajhrishna, affirmed on appeal, Simdaralhiga- 
“ Considerations on Hindu Law,” sawmi Kamaya Naik v. Ramasawmi 
233), expressed the opinion that the Kamaya Naik (1899), 26 I. A. 55 ; 
adopted son was entitled to one-third 22 Mad. 515 ; 1 Bom, L. B. 850. 
of the estate. In RagJmbamind Doss 7 W. Macnaghten’s “ Hindu Law,” 

v. Sad/m Churn Doss (1878), 4 Calc. vol. ii. pp, 183, 1,84. He cannot .re- 

25 ; 3 CL L. B, 534 (ante, p. 187. nouncc his status as an adopted son, 
note 4), the parties were Sudras. ante, p. 157. 

See “ Daifcaka Chandrika,” s. 5, 8 Ma.7ut.du Gauu v. Btiyaji (1893), 

paras, 29-32 j “ Vyavastha Barpana,” 19 Bom, 239; Ruvee Bhndr v. Hoop- 
pp. 913-915 (this is a digest of the slutnlcer Shunlcerjee (1829), 2 Borr, 
Hindu law current in Bengal); 656, at pp. 605, 07L 
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There is nothing to prevent an adopted son making over his rights 
in the property, or in a portion thereof, to his adoptive mother or to any 
one else after he has attained majority. 1 

Except when he has been adopted as a d^yamm^iyayam, 2 3 Exclusion 
an adopted son loses by his adoption ail rights as the son of his in°natufa: s 
natural father and mother . 3 famiIy * 

He cannot inherit to the members of his natural family , 4 
except he has such right as the son of his adoptive father , 5 and 
they cannot inherit to him . 6 

It may happen that he loses the right to succeed to his natural mother 
and her relatives, and does not acquire a new mother, or maternal relatives 
for spiritual or temporal purposes, as where the adoption is by a bachelor, 
or a widower, 7 or perhaps where the adoption is made in spite of the 
express dissent of the wife of the adoptive father. 8 

An adopted son on adoption ceases to be liable for the debts 9 or other 
obligations for which he would have been liable as a member of his natural 
family. 

In parts of the Punjab the rights of the adopted son in his natural Punjab, 
family take effect if his natural father dies without leaving legitimate 
sons. 10 

It has been held that according to the Bengal school adoption Property 
does not devest any property which has vested in the adopted Idoptiom ^ 8 
son by inheritance, gift, or any form of self-acquisition previous 
t o the adoption . 11 


1 Tara Munee Dibia (Musstimmaul) 
v. Dev Narayun Itai (1824), 3 Ben. 
Sel. R. 387 (2nd ed., 510) ; 2 Macn., 
pp. 183, 184. See Bhugobutty Dayee 
( Mussamui ) v. Chowdhry Bholanath 
Thakoor (1S71), 15 W. R. C. R. 63; 
Mahadu Ganu v. Bayaji (1893), 19 
Bom. 239. 

2 Post , pp. 190, 191. 

3 “Mann,” chap. ix. para. 142; 
■■ Dattaka Mimansa,” s. 6, paras. 6- 
8; “Dattaka Chandrika,” s. 2, paras. 
18-20; “ Mitakshara,” chap. i. s. 11, 
para. 32 ; “ V. Maynkha,” chap. iv. 
s'. 5, para. 21. 

4 W. Macnaghten’s “ Hindu Law,” 
vol. i. p. 69. 

5 For an instance of this, see 
Anmmmah v. Mdbbu Bali Reddy 
( 1875 ), 8 Mad. H. C. 108, where the 
natural father took as heir to the son 
whom he had given in adoption. 

6 Duttnaraen Sing v. Ajeet Sing 

(1799), 1 Ben. Sel. R. (new edition, 

26) ; Muthayy a Rajagopala Thevar v. 


Minakshi Sundara Nachiar (1901), 25 
Mad. 394 ; Srinivasa Ayyangar v. 
Kuppan Ayyangar (1863), 1 Mad. 
H. C. 180; Gunga Per sad Roy v. 
Brijessuree Chowdlirain , Ben, S. D. 
A. 1859, p. 1091. 

7 Ante, p. 106. 

8 Ante, pp. Ill, 112, 182. 

9 Pranyullubh v. Deokristn (1824), 
Bom. Sel. R. 4 ; Kasheepershad v. 
Bunseedhur, 4 N. W. P. (S. D.) 343. 

10 “ Punjab Customary Law,” iii. 
p. 83; “ Punjab Cast.,” 8.1. 

11 BehariLalLaha v. Kailas Chunder 
Laha (1896), 1 C. W. N. 121. As, 
for instance, where he has acquired 
property by the will of a natural 
relation, or by succession to a 
maternal grandfather, or it may be 
even by inheritance from his natural 
father, as was the case in Papamma 
v. F. Appa Rau (1893), 16 Mad. 384, 
although the question as to whether 
it was devested did not arise in that 
ease, 
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The Madras High Court 1 has held that under the Mitakshara property 
vested solely and absolutely in the adopted son is not devested ; but in the 
case of inherited property a different view has been taken in Bombay. 2 
In the second edition of his “ Law of Adoption 55 pp. 419 a to 419c, 
Sastri G. C. Sarkar expressed the opinion that adoption operates as a 
civil death in the natural family, and that property inherited is thereby 
devested. This was the view accepted in Bombay. A different view 
was taken by Sastri G. 0. Sarkar in the first edition of his work 
(pp. 389, 390). The question depends upon the construction of the 
text of Manu (142), Max Miiller’s translation, p. 355. “ An adopted son 

shall never take the family (name) and the estate of his natural father ; 
the funeral cake follows the family (name) and the estate, the funeral 
offerings of him who gives (his son in adoption) leave (as far as that son is 
concerned).” The ease in question can scarcely come within Mann's text as 
Manu would not have contemplated an only son being given in adoption. 
It is submitted that the case is governed by what is the ordinary rule 
of Hindu law, viz. that property once vested by inheritance cannot be 
devested. 

He would lose such rights as he might have had in coparcenary property 
as a member of a joint family governed by the Mitakshara school of law. 3 
When the property had been partitioned and a share had vested in him 
by virtue of the partition, it has been held that he would retain his rights 
in it in spite of the adoption, and where the family property had vested in 
him as the only surviving member of a joint family, it would not be devested 
by his adoption. 4 

When a married Hindu, having a son, is taken in adoption, the son does 
not, like his father, lose the golra and rights of inheritance in the family 
of his birth. 5 

A boy can be adopted, so as to retain his relationship to his 
natural father, while acquiring the relationship of a son to his 
adoptive father. He is then said to be Dvyamusfiyayana 6 
(or son of two fathers). 

A" boy adopted in Mithila by the Kritrima form of adoption is also 
treated as the son of two fathers. 7 


1 Venkata Narasimha Appa Bow (1916), 40 Bom. 429; ISBom. L. B.258. 
(Sri Rajah) v. Bangayya Appa Boio 5 Kalgavda Tavmmppa v. Somappa 
(Sri Rajah) (1905), 29 Mad. 437. On Tamangavda (1909), 33 Bom. 069 ; 
appeal in this case the question did 11 Bom. L. R. 797. 

not arise, 41 I. A. 51; 37 Mad. 199;- c Literally' two . persons. $e'e 
17 O. W. N. 124 ; 15 Bom. L. R. 1010. Sutherland's “Synopsis,” head fifth. 

2 Daitatraya v. Govind (1916), 40 .The practice of adopting a son as 

Bom. 429; 18 Bom. L. R. 258. Sec dvyammhyayana seems to have origi- 
19 Bom. L. R. Journal, L nated from the obsolete practice of 

3 Ante , p. 179. niyoga . The dvyamushyayana son, 

4 Venkata Narasimha Appa Row treated of in the u Mitakshara,” chap. 

(Sri Rajah) v. Bangayya Appa Bow i s. 19,. m the son begotten in a<> 

(Sri Rajah) ( 1 995). 29 Mad. 437; eordanee with that practice, 

differed from in Da flair ay a v. Govind 7 Ante, pp. 157, 158. 
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Where there is an understanding,' or a previous stipulation Kitya dvya* 
between the giver and the receiver in adoption, that the boy musllyayam \ 
should belong to both of them, the boy is said to be nitya, 
dvyamushyayana 1 (i.e. perpetual or absolute son of two fathers). 

This arrangement can be made by a widow taking in adoption. 2 Adoption of 

The authorities show' that where an only son has been adopted by a son » 
united brother of his father it is presumed that there was an arrangement v 
that he was to be dvyamushyayana . 3 It does not seem to be very clear \ : , 
whether this rule applies only to the adoption of an only son of a brother, 
or whether it is applicable to all only sons. 4 It applies to adoption by 
widows of brothers. 5 

As it has now' been held that an only son can be adopted in the Daltaka 
form, 6 the only advantage in adopting a boy as a dvyamushyayana is that 
the boy is not removed entirely from his natural family ; but a boy so 
adopted could not secure the salvation of the person adopting as 


1 See Uma Deyi (Srimati) v. Go- Daee (1875), 15 B. L. R. 405, at pp. 

koolanund Das Mahapatrd (1878), 5 415, 4X6 ; 23 W. R. C. R. 340, at p. 

I. A. 40, at pp. 50, 51 ; 3 Calc. 587, 341; S. C. on appeal, Uma Deyi 

at p. 598 ; 2 C. L. R. 51, at p. 58. ( Srimati ) v. GoJcoolanund Das Maha- 

Opinions of pundits in Haimun Ghull patra (1878), 5 I. A. 40, at pp. 50, 
Sing (Raja) v. Gunsheam Sing (Koomer) 51; 3 Calc. 5S7, at p. . 598 ; 2 

(1834), 2 Knapp, 203, at pp. 206-288; C. L. R. 51, at p. 58. Sastri G. C. 
Joym,oney Dossee (Sreemmtty) v. Sibo- Sarkar (“Law of Adoption, 5 ’ p. 
soondry Dossee ( Sreemuity ) (1837), 377) says, “It may no doubt be 

Fulton, 75; Shumshere Mull (Raja) contended from what Nanda Bandit a 
v. Dilraj Konwur (18W), 2 Ben. Sel. R. says in one passage that the gift of 
180 (2nd ed., 216) ; 2 W. Macn. 102, an only soil is limited to the case of 
193; Strange’s “ Hindu Law,” vol. i. brothers. But in the very next 
p. 86; W. Macnaghten’s “Hindu passage ( c Battaka Mimansa, 5 ii. 39) 
Law,” vol. ii. 192; “Battaka Mi- he explains the principle of the 
mansa,” s. 6, para. 48; “Battaka adoption of an only son, which is 
Chandrika,” s. 2, para. 24. applicable to all cases. And this 

2 Krishna v. Paramshri ( 1901), 25 general position is supported by what 

Bom. 537 ; 3 Bom. L. R. 73. is said in the ‘ Mitakshara 5 with 

3 Basava v. Lingangaiida (1804), 19 respect to the analogous case of a 

Bom. 428, at p. 454; Uma Deyi son produced by a man other than 
(Srimati) v. Gokoolanmd Das Maha - the brother on another man’s wife. 
patra (1878), 5 I. A, 40, at pp. 50, The c Battaka Chandrika, 5 however, 
51; 3 Calc. 587, at p. 598 ; 2 0. L. does not appear to limit the dvya- 
R. 51, at p. 58. Contra Laxmipatirao mushyayana adoption of an only son 
v. Venhatesh (1916), 41 Bom. 315; 19 to the case of adoption by a paternal 
Bom. L. R. 23. See opinions of uncle only, but intimates it to be 
pundits in Haimun ChuU Sing (Raja) applicable to all cases 5 {“ Battaka 

v. Gunsheam Sing (Koomer) (1834), Chandrika,” ii. 28 ; iii. 17 ; v. 33). 

2 Knapp, 203, at pp. 206-208; See also Krishna v. Paramshri (.1901), 
NilmadJmb Doss v. Bishumber Doss 25 Bom. 537, at p. 542 ; 3 Bom. L. R. 73, 
(1869), 13 M. I. A. 85, at pp. 100, 5 See Krishna v. Paramshri (1901), 

101 ; 3 B. L. R, P. C. 27, at p. 32 ; 25 Bom. 537 ; 3 Bom. L. R. 73. It 

12 W. R. P. C. 29, at p. 31. was not in that case necessary to 

y 4 Mr, Mayne, in his “ Hindu Law ” raise any presumption, as the adoption 

(8th ed., p. 231), applies this rule was proved to have been in the 

only to the son of a brother. See dvyamushyayana form, 
also Gocoolanund . Dms v . Wooma , 6 A nte , p. 1 45. 
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effectually as a DaUalca son. 1 The adoption of a boy as a dvyanmsliyaya net 
under these circumstances seems to have arisen from a desire to reconcile 
t he prohibition against the adoption of an only son with the recommenda- 
tion to adopt the son of a brother. There is no necessity to evade a 
prohibition which has now been held to have no legal force. 

In some parts of India a nitya dvyamushyayana seems to be quite 
obsolete. 2 It is obsolete oil the east coast, but is said to be the ordinary 
form of adoption recognized in Malabar and amongst the Nambudri 
Brahmins. 3 The practice has been held by the Bombay High Court to 
exist among Lingayets, whether the brothers are divided or joint.. 4 

It is said to be not at all unusual in the southern districts of the Bombay 
Presidency, 5 and it has been recognized by the Judicial Committee in two 
cases from Bengal, 6 and by the Allahabad High Court in a case from 
Bareilly. 7 

A nitya dvya - When from a different gotra (family) a boy was adopted after he has 

nmshyayana. Seen initiated into the ceremony of tonsure in the gotra of his natural 
father, and was invested with the sacred thread in the gotra of his adoptive 
father, as the rites of initiation have been performed by both fathers, he 
was termed unitya dvyamushyayana 8 (i.e, temporary son of two fathers). 
The anUyadvycmm,sdiyayam is unknown to modern Hindu law. 9 

The forms and conditions of dvyamushyayana adoption are 
the same as in other cases, where the adoption is in the Dattaka 
inheritance in form . 10 The boy adopted inherits both in the family in which 
mmkyayam', he was bom and in the family of his adopter . 11 

The issue of the cmitya dvyamushyayana seem to have reverted to 
their father’s natural family. 12 As in the case of a nitya clvyamushyayama 

1 Uma Deyi (Srimati) v. Ookoola - lima Deyi ( Srimati ) v. Golcoolanund 
nund Das Mahapatra (1.878), 5 I. A. Das Mahapatra (1878), 5 I. A. 40, at 
40, at p. 51 ; 3 Calc. 587, at p. 508 ; pp. 50, 51 ; 3 Calc. 587, at p. 508 ; 

2 0. L. R. 51, at p. 58 ; Basava v. 2 Cl L. R. 51, at p. 58. 

Lingangauda (1894), 10 Bom. 428, at 7 Behan} Lai v. Shih Lai (1904), 
pp. 454, 456 ; Ohenwva v. Bamngavda 20 All. 472. 

(1895), 21 Bom. 105, at pp. 108, 109. 8 See Shumshcre Mull (Raja,) v. 

2 Strange’s “ Manual,” 2nd ed., Dilraj Konwur (Ranee) (1816), 2 Ben. 
para. 94; V. N. Mandlik, p. 500; Sel. R. 189; 2nd ed., 216, at p. 221. 
Mad. Dec. of 1859, p. 81 ; Basava v. * See Mayne’s “ Hindu Law,” 8th 
Lingangauda (1894), 19 Bom. 428, at ed., p. 231. 

pp. 454, 455. 10 Krishna v. Paramshri (1901), 25 

3 Vasudevan v. Secretary of State Bom. 537, at p. 542; 3 Bom. L. R. 

(1887), 31 Mad. 157, at pp. 167, 179. 73. See Sarkar’s “ Law of Adoption,” 

4 Ohemwd v. Bamngavda (1895), p. 370. 

21 Bom. 305. 5 1 See “ Vyavahara Mayukha,” 

5 Steele's “ Law and Custom,” 45, chap, iv. s. 5, para. 25. 

47, 183,384; Basava v. Lingangauda 12 W. Macnaghten’s u Hindu Law,” 

( 3 894), 19 Bom. 428, at pp. 480, vol. i. p. 71, referred to in Uma Deyi 
467 ; Krishna v. Paramshri (1.901), ( Srimati ) v. Golcoolanund Das Malta* 

25 Bora, 537, at p. 543; 3 Bora. L. R. patra (1S78), 5 I. A. 40, at p. 51; 3 
■ 73 . v -Calc. 587, at p. 59$; 2 0. L. R. 51, ; 

6 Silm/tdhub Doss v. BishumhcrDoss at p. 58. See “ Dattaka Mimansa,” 

(1869), 13 M. I, A, 85, at pp. 100), s. 8, paras. 41-44 ; Strange’s Hindu ' 

■ 101; 12 W,;'R. K Cl Law,” vol, ii. pp. 122, 123. 
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the adoption is complete, it is submitted that the issue inherit in the 
adoptive family, and in that family only. 1 * 

Failing near heirs, the natural mother 3 ancl other natural 
relations will inherit to a man adopted in. this form. 

Sastri G. C. Sarkar (“ Law of Adoption,” 2nd ed„ p. 383) says, <c A 
difficult question arises when such a son dies, after inheriting property 
from both adoptive and natural lathers. It is reasonable that both the 
mothers should inherit the respective shares of the property inherited by 
the son from their respective husbands.” 

If a son is born to the natural father, the dvyamushyayana After .bom 
son takes half of what the after-born son takes. If a son is 8011 ’ 
bom to his adoptive father, he takes half of an adopted son’s 
share. 3 

The “ Mayukha ” says, 4 “ If both have legitimate sons, he offers an 
oblation to neither, but takes a quarter of the share allotted to a legitimate 
son of his adoptive father. 55 

Adoption by a widow vests in the adopted son (as the Vesting and 
heir of her husband) the estate vested in her as widow, 3 or estate! 1118 ° f 
as mother of a deceased son, 6 or vested in her co- widow, 7 as 

1 See Sutherland’s “Synopsis of Shankar seM v. Lalcshmibai (1887), II 
Law of Adoption,” head v. ; R. Sar- Bom. 381, at p. 397; Jamnahai v. 
vadhikari’s “ Law of Inheritance, 5 ’ p. Raychand Nahalchand (1883), 7 Bom. 

533. Sastri G. C. Sarkar says '(“ Law 225 ; Lakhmi Chand v. Gaito Bai 
of Adoption,” p. 376) that the de- (1886), 8 AIL 319. See Vettanki 
scendants continue to belong to both Venkata Krishna Row {Rajah) v. 
the gotras or families. Venkata Rama Lahshmi Narsayya 

a See Behari Lai v. 8Mb Lai (1904), (1876), 4 I. A. 1, at p. 9 ; 1 Mad. 

26 All. 472. 174, at p. 186; 26 W. R. C. R. 21, 

8 G. C. Sarkar’s “ Law of Adop- at p. 23 ; Ramasawmi Aiyan v. Feu- 
tion,” p. 403 ; “ Dattaka Chandrika,” cataramaiyan (1879), 6 I. A. 196, at 
s. 5, paras. 33, 34. As to what is p. 208 ; 2 Mad. 91, at p. 101 ; By leant 
such share, see ante, p. 187. Monet Roy v. Kisto Soonderea Roy 

4 IV. 5, para. 35. See Mayne’s (1867), 7 W. R, C. R. 392. A con- 

“ Hindu Law,” 8th ed., p. 232. trary opinion was expressed in Go- 

5 See Mondakini Dasi v. Adinaih bindo Nath Roy v. Ram Kanay 
Ley (1890), 18 Calc. 69 ; Bamundoss Ohowdhry (1875), 24 W. R. C. R. 

Mooherjea v. Tarinee (Mussamui) 183, and Ruddo Kumaree Lebee v. 

(1858), 7 M. I. A. 169, at p. 185; Juggut Kishore Acharjee (1875), 5 
Lakshmana Ran v. Lahshmi Ammal Calc. 615, in the former of which 
(1881), 4 Mad. 160, at p. 164 ; Sree- cases the question did not directly 
ramulu v. Kristamma (1902), 26 Mad. arise, and in the latter the decision 
143, at p. 152 ; Collector of Bareilly was set aside by the Judicial Com- 
v. 'N uraen Day ( Musst .) (1868), 3 mittee upon another ground (Pudma, 

Agra, 349. It does not affect her Coomari Debt v. Court of Wards 
siridlian property. (1881), -8 I. A. 229; 8 Calc. 302). 

6 Jaiindra Nath ChaudhuH ( Rai ) See G.' C. Sarkar’s “ Law of Adop- 
v. Amriia Lai Bag chi (1900), 5 0. W, tion,” p. 411. 

N. 30 ; Ravji Vinayahrav Jaggannaih 1 Mondakini Dasi v. Adinaih D&y 
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widow, l subject to a right of maintenance ; 2 but, with these 
exceptions, it does not devest any estate of inheritance which 
has been taken by a person, as heir of a male holder other than 
the person to -whom the adoption was made . 3 

This proposition applies only to cases governed by the Bengal schoo 1 
of law, and to property which has passed by inheritance under the Mitak- 
shara system. It has no application to coparcenary property held by 
The members of a joint family under the Mitakshara school, as to which, 
see post, p. 198. 

Illustrations , 

(i.) A, governed by the Bengal school of law, dies, leaving a son B, 
and a widow C, and having given to C a power to adopt a son in case of 
failure of male issue. B dies, leaving a widow D. C adopts E. E cannot 
oust X). 4 

(ii.) A, the owner of an impartible zemindari, dies, leaving a son B, 
and a widow 0. B dies unmarried. 0 validly adopts D. D can oust C. & 

(iii.) A, a separated Hindu, governed by the Mitakshara law, dies, 
leaving a widow B, and a son G by another wife. C dies unmarried, and 
thereupon B adopts I). I) cannot oust the heir of 0 who had succeeded 
on C’s death. 6 

(iv.) A, governed by the Bengal school of law, dies, leaving a widow JB, 


(1890), IS Calc. 69; Iiakhmabai .. v. 
Radhabai (1868), 5 Bom. H. C. A. C. 
118, at p. 192 ; Gopal Balkrishna 
Kenjale v. Vishnu Raghunath Kenjale 
(1898), 23 Bo m. 250 ; Amam v. 
Mahadgauda , 22 Bom. 416 ; Rarnji v. 
Ghamau (18 79), 6 Bom. 498. 

1 Where the estate is vested in the 
co-widow as heir to her son it cannot 
be so devested ; Faizuddm Ali Khan 
v. Tinea wri Saha (1895), 22 Calc. 
565; Anandibai v. KasMbai (1904), 
28 Bom. 461. 

2 Dhurm, Das Pandey v. Shama- 
soondri Dihiah (1843), 3 M. I. A. 
229, at p. 243 ; 6 W. E. P. a 43, at 
p. 45. 

3 Blmhaneswari Debi v. Nilkomul 
Lahiri (1885), 12 I. A. 137; 12 Calc. 
IS ; S. C. in Court below, Nilcomul 
Lahuri v. Jotendro Mohun Lahuri 
(1881), 7 Calc. 178 ; 8 0. L. Ii. 401 ; 
Rally Prosonno Ghose v. Gocool 
C hinder Hitter (1877), 2 Calc. 295 ; 
Dhurm Das Pandey v. Shama Soondri 
Dibiah (Mussumat) (1843), 3 M. I. A. 
229 ; 6 W. R. P. C. 43 ; Gopal Bab 

■ krishna Kenjale v. Vishnu Raghunath 
Kenjafe (l$08), 23 Bom, 250 ; Vam- 


deo Vishnu Manohar v. Ramchandra 
Vinayak Module (1896), 22 Bom. 551 ; 
Dharnidhar ( Shri ) v. Chinto (1895), 
20 Bom. 250 ; Gavdappa v. Girimal - 
lappa (1894), 19 Bom. 331 ; Chandra 
v. Gojarabai (1890), 14 Bom. 463 ; 
Annarmnah v. Mabbit Pali Reddy 
(1875), 8 Mad. H. 0. 108 ; Rupchand 
Hindumal v. Rakhmabai (1871), 8 
Bom. H. 0. A. C. 114; estate of grand- 
mother, Drobomoyee Choivdhram v. 
Shama Churn Cho wdhry ( 1 885) , 1 2 
Calc. 246 ; estate of mother, A riandi - 
bai v. KasMbai (1904), 28 Bom. 461 ; 
6 Bom. L. E. 464 ; estate of daughter, 
Lakshmibai v. Vishnu Vasudev Bele 
(1905), 29 Bom. 410; 7 Bom. L. R. 
436, and cases below, notes 1-3, 
and post, p. 195, notes 4-9. 

4 Bhoobun Moyee Debia (Mus* 
sumat) v. Ram Kishore A char j Chow - 
dhry (1865), 10 M. I A. 270 ; 3 W. 
E. P. C, 15, 

5 Vellanki Venkata Krishna .Row 
(Rajah) v. Venkata Mama Lakshmi 
Naisayya (1876), 4 I. A. 1 ; 1 Mad, 
174. 

6 Annammah v. Mabbu Bali Reddy 

(1875), 8 Mad. H. 0. 108, ■ ’ 
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and a son C by another wife, and a mother I). C dies unmarried, and 
i thereupon B adopts E. E cannot oust D who had succeeded on C’s 

death. 1 

(y.) A, governed by the Bombay law, dies, leaving a widow B, and an 
. undivided son 0. C dies, leaving a widow I) and a son E, who subsequently 

dies. On E’s death, B adopts F. F cannot oust D. 2 

(vi.) A and his sons B and C were members of an undivided family, 
governed by the Bombay law. B died, leaving a widow D ; then A died. 
On A’s death, C became the last surviving member of the coparcenary. 
0 died, leaving a widow E. After C’s death, D, having express authority 
; to adopt, adopted F. F cannot oust E. 3 

(vii.) A dies, leaving three widows and B the wife of a son who had 
j predeceased him. B adopts C. C cannot oust the widows. 4 

! (viii.) A and B were undivided brothers, governed by the Mitakshara 

school. A dies, leaving a widow C. B dies, leaving a widow I). 0 adopts 

E. E cannot oust D. 5 

(ix.) A, governed by the Bengal school, dies, leaving a widow B, and 
a daughter 0, and a brother’s son X>. 0 dies, then D dies, having given 

to his widow E a power of adoption. Then B dies. Afterwards E adopts 

F. F has no right to the property. 6 

(x.) A, governed by the Mitakshara, dies, leaving two widows B and C, 
and a son D by B. He authorized G to adopt a son in the event of D 
dying unmarried. D died unmarried. C adopted a son E, to which 
adoption B was not a party. E cannot oust B who succeeded as heir 
to her son. 7 

(xi.) A, governed by the Bengal school, dies, leaving a widow B, and 
two brothers C and D. C dies, leaving a son E. D dies, leaving a widow 
F, and having given her a power of adoption. After B’s death, F adopts 
; G. G cannot compel E to give him half the property. 8 

j As to vcdan property, see BMmabai v. Tciyappci Murarrao (1913), 37 

j Bom. 598 ; 15 Bom. L. R. 783. 

| In Kcdidas Das v. Krislian Chandra Das, Q Peacock, G.J., 


1 Drobomoyee Chowdhrain- v.- : Shama. Ghunder Miller (1877), 2 Calc. 295. ] 

Churn Chowdhry (1885), 12 Calc. 246. If the adoption had taken place [ 

2 Keshav Bamkrishna v. Govind during the lifetime of B, F would 

Ganesh (1884), 9 Bom. 94. . have succeeded, but on B’s death the 

j 3 Chandra v. Gojarabai (1890), 14 property must have vested in the 

Bom. 463. If D had adopted before then heir of A. 

G’s death F would have been entitled 7 Faizuddin Ali Khan v, Tincowri 

to share with 0, idem, at p. 466, on the (1895), 22 Calc. 565. ] 

authority of Baghunada (Sri) v. s If the adoption had taken place { 

I Brozo Kishoro (Sri) (1876), 3 I. A. in the lifetime of C then G would | 

154 ; 1 Mad. 69; 25 W. R. C. R. have been entitled to share with E ; | 

291. Bhvbaneswari JDebi v. Nilkomnl Lcihiri ' j 

4 Dharnidhar (Shri)v. Chinlo (1895), (1885), 12 I. A. 137 ; 12 Calc. 18. ; - 1 

20 Bom. 250. S. 0. in Court below, Nilcomul Lahuri j 

5 Adivi Suryaprakasa Bao v. Nidct- v. Jotrendo Mohun Lahuri (188 1), 7 > : : i 

marly Gangaraju ( 1909), 33 Mad. 229. Calc. 178; 8 0. L. R. 401. j 

Bee Bupcha-nd Hindumal v. Bakhma - 8 (1869), 2 B. L. R. (F. B.) 103, A 

hai (1871), 8 Bom. H. 0. A. C. 114. at p. Ill ; 11 W. R. (A, O. J.) II, at ^ ! 

; P KaUyprosonno Ghost v, Gocool p. 13, ’ ;; 
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said, “ There is no case in which an estate vested by inheritance 
can be devested by the adoption of a son by a widow after her 
husband’s death.” 

Although the judgment proceeded on the circumstance that the person 
in whom the estate was vested had assented to the adoption, it is said 
in Balm Anaji v. Ratnojz Krislmarav A “ For the purposes of inheritance 
the adoption may be considered as relating back to the death of the 
adoptive father devesting all estates which have during the intermediate 
period become vested, as it were, conditionally in another.” This is, it 
is submitted, put too broadly. In the same case 1 2 the Court, in referring 
to Sri Baghimada v. Sri Brozo Kishoro , 3 says that “ the person whose 
estate was there devested was a male full owner,” but in the case cited the 
parties were members of a joint undivided family, governed by the Mitak- 
shara laiv, and the person whose estate was devested had not obtained it 
by inheritance, but by survivorship. 4 5 

In Surendm Nanddn Das v. Sailaja Kant Das A expressions are used 
which would seem to apply to an estate of inheritance, but the Court 
was there dealing with a case where there had been a succession by sur- 
vivorship in a family governed by the Mitakshara school of law. 

So far as the estate of the donor of a power of adoption is concerned, 
the only persons whose rights of inheritance are superior to those of his 
widow are his son, grandson, and great-grandson, during the lifetime of 
any one of whom no adoption can take place, and an heir of one of such 
persons, in whom the estate has been vested after his death. When the 
estate has vested in such heir the power is at an end, 6 and no estate is 
devested by an attempted exercise of the power. 7 

Where the power is at an end, 8 or from any other reason the adoption 
is invalid, the adoption does not even devest the interest of the woman 
who purports to adopt. 9 

Where the widow takes as devisee under a will her interest 
is not, in the absence of a provision to that effect, devested by 
an adoption . 10 


1 (1805), 21 Bom. 319, at p. S25. 205; Drohomoyee Chowdhram v. 

2 At p. 324. Skama Churn Chowdhry (1885), 12 

3 (1876), 2 L A. 254 ; 2 Mad. 69; Calc. 296; Annamah v. Mahbu Bali 

25 W. B. C. R. 291. . Reddy (1875), 8 Mad. H. V, 108; 

4 See post, p. 198. Keshav Rarnkrislma v. Govind Ganesh 

5 (1891), 18 Calc. 385, at pp. 395, (1884), 9 Bom. 94, 

396. 8 Ante, pp. 130, 131. 

6 Ante, pp. 130, 131. 9 Krishnarav Trimhak Hasabnis v. 

7 Bhoobun Moyee Delia (Mus* Skanharrav Vinayak Hasahnis (1892), 
sum.at) v. Ramie {shore Acharj Chow* 17 Bom. 164. 

dhry (1865), 10 M. I. A. 279, at pp. 10 Bepin Behan Bundopadliya epf 
311, 312 ; 3 W. B, P, 0. 15, at p. IS; Bmp Nath Mookhopadhya (1882), S 
Pudma Coomari Debt v. Court of Calc. 857. See Sarat Chandra Mullick 

Wards (1881), 8 L .A. 229; 8 Calc, v, Kanai Ball Chunder (1908), 8 C, W. 
:802 : tbb$Mgmhmal ; v. ■ ' Vmikataramia N. ,'266, at p. 270. 2 ‘ , , ; ; 

Aiyan (1887), 14 I. A. 67; 10 Mad. 
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Where there is a provision in a will that the estate of the devisee 
should he devested on an adoption, and that the adopted son should 
take the property, such provision might be effectual. 1 

The interest of the widow as executrix is not devested bv 
an adoption . 2 

It is submitted that an estate cannot be devested by the Consent to. 
mere consent of the person in whom it is vested . 3 

It is submitted that this question depends upon the question whether 
consent can validate an adoption which is otherwise invalid. 4 If it has 
not such effect, then the devesting of an estate would, it seems, not be 
effected by the act of adoption, but only in the way provided by law for 
the transfer of property. 5 * 

Even if consent can operate to devest an estate a distinction might 
well be made between the cases in which the person so consenting is. a 
full owner, and those in which the estate is vested in a qualified owner ; 
in which latter cases the rights of the reversioners could scarcely be pre- 
judiced by the consent. 8 

Even if the then immediate reversioners should also consent, it is by no 
means clear that the rights of the persons who should become entitled 
on the succession opening out would be affected. 7 

Where the consent is necessary for the purpose of validating the adop- 
tion, as in Madras, 8 or Bombay, 9 effect would be given to it. This question 
stands on a different footing. 


1 See Luckinarain Tagore’s case ; 
Sir P. Macnaghten’s “ Considerations 
on Hindu Law, 55 p. 168 ; Sircar’s 
<c Vyavastha Harp ana,” 2nd ed., p. 
842, referred to in Bhoobun Moyee 
Debut (Mussumai) v. RamJcishore 
Acharjee (1865), 10 M. L A. 279, at 
p. 312 ; 3 W. R. P. C. 15, at p. 19. 

2 Bhupendra Krishna GTiose v. Ama - 
rendra Nath Dey (1915), 43 I. A. 12 ; 
43 Calc. 432; 20 C. W. N. 169; 18 
Bom. L. R. 347. 

3 The decision in Annamah v. 

Malibu Bali Reddy (1875), 8 Mad. 
108, at p. 112, where the estate was 
vested in the natural father, is ex- 
press on this subject. See Dharnidhar 

( Shri ) v. Ghinio (1895), 20 Bom. 250, 

at p. 258 ; Vasudeo Vishnu Manohar 

v. Ramchandra Vinayak Modak ( 1896), 

22 Bom. 551, at p. 555. In Bombay 
a different view was expressed in 
Payapa Akkapa Patel v. Appanna, 

23 Bom. 327, at pp. 331, 332 ; Gopal 
BalkrisJma Kenjale v. Vishnu Raghit- 
mth Kenjale (1898), 23 Bom. 250 ; 


Babu Anaji v. Ratnoji Krishnarav 
(1895), 21 Bom. 319, and Rupchand 
Hindumal v. RaJchmabai (1871), 8 
Bom. H . C. (A. C.) 114, at p. 122; 
Bhimappa v. Basawa (1905), 29 Bom. 
400 ; 7 Bom. L. R. 405. 

4 Ante , pp. 156, 157.1 

5 See Transfer of Property Act 
(IV. of 1882), s. 123. 

6 This distinction was not made 
in the Bombay cases (above, note 
3), which held that an estate could 
be devested by consent. In Payapa 
Akkapa Patel v. Appanna (1898), 23 
Bom. 327; SMdappa v. Ninganganda 
(1914), 38 Bom. 724; 14 Bom. L. R. 
663 ; and in Rupchand Hindumal v. 
RakJmabai ( 1871), 8 Bom. H. C. (A. C.) 
1 14, the estate was vested in a female 
having a widow’s estate. 

7 See Bahadur Singh v. Mohar 
Singh (1901), 29 L A. 1 ; 24 All. 94 ; 
6 C. W. N. 169, at p. 174. 

8 Ante , pp, 120, 121. 

9 Ante, p. 126. 
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The rale prohibiting the devesting of estates applies to 
impartible estates, the succession to which depends upon 
inheritance . 1 . 

The rule is not affected by the circumstance that the adop- 
tion has been delayed by fraud, even when the fraud has been 
practised by a person who has thereby procured the vesting of 
the estate in him . 2 

A widow whose estate is devested is entitled to maintenance 
from the property . 3 4 

An adoption prevents the succession of persons who would 
otherwise take the estate after the widow whose estate is 
devested . 1 

Devesting of: By adoption to a deceased member of a joint family governed 

bysuiwor- ed by the Mitakshara law a person acquires such interest in the 
slup ' joint family property as he would have acquired if he had been 


Impartible 
' estate* 


Fraud. 


Maintenance 
of widow* 


Persons taking 
after widow. 


natural born . 5 


Illustration. 


Impartible 

estate. 


A and B, brothers, formed a joint Hindu family governed by the 
Mitakshara law. A died without male issue, leaving his wife, C, pregnant. 
Then B made a will directing his wife D to adopt a son, then B died. The 
next day C gave birth to a son E. Then D adopted F, F became entitled 
to share the property with E. 6 

Adoption would not, however, devest estates -which had passed by 
inheritance from those who had acquired rights by survivorship. 7 

In the case of an impartible estate, the succession to which is in a 


1 See Veilanhi Venkata Krishna 
Row (Rajah) v. Venkata Rama Lalc- 
shmd Narsayya (1870), 4 I. A. 1; 
1 Mad. 174 ; post, chap. xvii. 

2 Bhubaneswari Dehi v, Nillconml 
Lahiri (1885), 12 I. A. 137 ; 12 Calc. 
IS ; S. G. in Court below, Nilcomul 
Lahuri v. Jotendro Mohun Lahuri 
(1881), 7 Calc. 178 ; 8 C. L. B. 401. 

3 Jamnabai v. Raychand Nahal - 
timid (1883), 7 Bom. 225; Rakhma - 
hai v. Radhabai (1868), 5 Bom, H. GV 
A. C. 18 X, at p. 193. As to the main- 
tenance of a widow, see ante, pp. 78, 
79. 

4 As, for instance, a daughter, or 
daughter's son. Ramkishen Surkeyl 
v, Srimuitee Dibia ( Mussummaut) 
(1824), 3 Ben, Sel. R. 367 (new 
edition, 489). 

5 See Karuna'bdhi Ganesa Ratna- 

maiyar v. Gopala Ratmmaiyar (1 880), 


7 I. A. 173, at p. 179 ; 2 Mad. 270, 
at p. 281 ; Sreeramulu v. Kristamma 
(1902), 26 Mad. 143, at p. 152; 
Surendra Nandan Das v, Sailaja Kant 
Das Mahapatra (1891), 18 Calc. 385 ; 
Chandra v. Gojarabai (1890), 14 Bom. 
463, at p. 467 ; Vitfioba v. Bapn 
(1890), 15 Bom. 110, at p. 129; 
Bachoo Harlcisondas v. Manhorebai 
(1904), 29 Bom. 51 ; 6 Bom. L. B. 
268 ; affirmed on appeal (1907), 34 
I. A. 107 ; 31 Bom. 373 ; 11 C. W. N. 
769; 9 Bom. L. R. 646. 

6 Bachoo Harlcisondas v. Mankore- 
bai (1909), 34 I. A. 107; 31 Bom. 
373 ; 11 C. W. N. 769 ; 9 Bom. L. B. 
646. 

7 Ante, pp, 193, 194. SeeRupchand 
Hindumal v. Rakhmabai (1871), 8 
Bom. H. C. A. C. .114; Chandra v„ 
Gojarabai (1890), XI Bom. 463. 
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joint family governed by Mifcakshara law, the estate of a person to whom 
a right has accrued by survivorship may be devested by an adoption to 
the holder whose rights have so survived. 1 

An adopted son is not bound by unauthorized alienations 2 Power to 
made, or acts of waste committed by, the widow adopting wfdow? acts ° f 
him, at the time when the property was vested in her , 3 or after 
the adoption , 4 or by the manager of the estate. 


Thus an alienation made by the widow, even before the adoption, 
can be set aside at the instance of the adopted son, unless it be made 
under such circumstances as would bind the reversioners. 5 The Madras 
High Court 8 has held that even in the case where the transaction be not 
such as would have bound the reversioners, the alienee is entitled to retain 
possession during the lifetime or widowhood of the widow, as in the 
absence of an adoption she was competent to deal with her own personal 
interest, 7 and the rights of the adopted son do not date before the adoption. 8 
There is an unreported decision of the Bombay High Court to the same 
effect, 9 but other decisions of that Court have clearly held that the adopted 


1 See Raghunada (Sri) v. Brozo 

Kishore (Sri) (1876), 3 I. A. 154; 1 
Mad. 69 ; 25 W. R. C. R. 291, where 
the estate of an undivided half-brother, 
who had succeeded to an impartible 
zemindary, was devested. This case 
was misunderstood by the Calcutta 
High Court in Rally Prosonno Ghose 
v. Gocool Chunder Mitter (1877), 2 
Calc. 295, at p. 309 ; see Surendra 
Randan Das v. Sailaja Kant Das Ma - 
hapatra (1891), 18 Calc. 385, at p. 
395 . ' 

2 As to her powers, see post, chap. 

XV. v;, : : A:'’* 

3 K'ishenmume (Ranee) v. Oodivunt 

Singh (Rajah) (1824), 3 Ben. Sel. R. 
220 (new edition, 304) ; Sreenath 
Roy v, Ruttunmalla Chowdhrain, Ben. 
S, I). A. of 1859, 421 ; Bamundoss 
Mookerjea v. Tarinee (Mussamui) 
(.1858), 7 M. L A. 169, at p. 180 ; 
Madura (Collector of) v. Moottoo 
Ramalinga Saihupathy (1868), 12 

M. I. A.' 397, at p, 443 ; 1 B. L. R. 
P. C. 1, at p. 17 ; 10 W. R. (P, 0.) 17, 
at p. 24 ; Lakshman v. Radhahai 
(1887), 11 Bom. 609; Moro Narayan 
Joshi v, Balaji Raghunath (1894), 19 
Bom. 809, at p. 815 ; Natraji Uriah - 
naji ,v. Bari Jagoji (1871), 8 Bom. 
H. C. A. C. 67; Ramctkriskna v. 
Tripurabai (1908), 33 Bom 88; 10 


Bom. L. R. 1029 ; S. C. RamahrisJma 
Kuppaswami v, Tripurabai (1911), 
13 Bom. L. R. 940. 

4 Amibika Partap Singh v. Dwarka 
Prasad (1907), 30 All. 95; Antaji v. 
Dattaji (1893), 19 Bom. 36; Doorga 
Soonduree v. Goureepersaud , Ben. 
S. D. A. of 1856, p. 170. 

6 Cases above, notes 3 and 4. 

6 Sreemmulu v. Kristamma (1902), 
26 Mad. 143. See Sarkar’s ct Law of 
Adoption,” pp. 417, 418. 

7 Sahodra (Mussummat Bebea) 
v, Roy Jung Bahadoor ( 1881), 8 
I. A. 210 ; 8 Calc. 224 ; Gobind- 
mani Dasi ,v. Shamlal Bysale (1864), 
B. L. R. Sup. Yol. 48 ; W. R. 1864, C. 
R. 165 ; Periya Gaundan v. Tinmalct 
Gaundan (1863), 1 Mad. H. C. 206; 
Bhagavatamma v. Pampanna Gaud 
(1865), 2 Mad. H. C. 393; Kamava - 
dhani Venkata Subbaiya v. Joysa 
Narasingappa (1866) ; 3 Mad. H. C. 
116 ; Raynchandm Mankeshwar v. 
Bhimmv Ravji (1877), 1 Bom. 577 ; 
Melgirappa v. Shivappa ( 1 869), 6 Bom. 
H. C. A. C. 270; Mayaram Bhai - 
ram y. Moliram Govindram (1886), 2 
Bom. H. 0. A. C. 313 ; Prag Das v. 
Bari Rishn (1877), 1 All. 503. 

8 Ante , pp. 178, 179. 

9 Bhaudixit v. Ishwardixit, S. A. 
No. 146 of 1905. 
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son can avoid the whole transaction. 1 2 3 4 It is submitted that this latter 
view is correct. 

As to the limitation for a suit to set aside an alienation, see Amrita Lai 
Bagcki v. Jatindra Nath Chowdhry (1904), 32 Calc. 165. 

It is submitted that the same right to question the acts of the adoptive 
mother applies where she has succeeded to the estate as mother of a 
previously adopted son or of a natural born son. In Gohindo Nath Boy v. 
Ram Kanay Chowdhry, 2 it was held that the adopted son could not question 
an alienation made by the widow when she held the estate as mother, 
and that case was cited with approval in Rally Prosonno Chose v. Gocool 
CJmnder Miller? and in Lalcshnan v. Badhdbai? but in neither of such 
two cases did this particular question arise. Mr. Mayne 5 says, as to 
the first-named decision, “The decision was given without any inquiry 
as to the propriety of the alienation, and was rested on the authority 
of Chundrdbullee’s case. 6 It does not seem to have occurred to the Court 
that a mother had no more than a limited estate, which, upon the authority 
of the ease cited, was devested by the adoption. The son then came in 
for all rights which had not been lawfully disposed of, or barred, during 
the continuance of that estate.' 5 

It is doubtful whether a widow can, when adopting, stipulate that 
her management of the property shall not be inquired into. Apparently 
she would have no such power. 7 

If at any time before the adoption all the then immediate 
reversioners assented to the alienation or act of waste, it cannot 
be questioned by the adopted son . 8 

The adopted son is bound by all acts of the widow within, 
her authority. 

A decree against a Hindu widow’ as representing her husband's estate 
binds her minor adopted son, and after the adoption an appeal, being 
for his benefit, must be considered as prosecuted on his behalf, even though 
he is not made a party thereto. 9 

An adopted son is not entitled to any account of the rents 
or profits of the estate rightfully received before his adoption 
by the widow or other person whose estate is devested by his 
adoption . 10 

In the ease of a joint family governed by the Mitakshara 


1 Ramahrishna v. Triyurdbai ( 1 908 ) , 
33 Bom. 88; 10 Bom. L. R. 1029; 
Lakshman v. Badhdbai (1887), II Bom. 
609; Moro Narayan JosH v. Balaji 
Baghunalh (1894), 19 Bom. 809. . 

2 (1875), 24 W. R. C. R. 183. 

3 (1877), 2 Calc. 295, at pp. 307, 
308. 

4 (1887), 11 Bom. 009, at p. 615. 

5 " Hindu Law/ 7 8th ed., p. 203. 


R. 


6 (1865), 10 M. I. A. 279; 3 W. 
P. C. 15. 

7 See ante , pp. 186, 187. 

8 Bajkristo Boy v. Kishoree Mohan 
Mojoomdar (1865), 3 W. R. C. R. 14. 
Post, pp. 486, 487. 

9 Hari Baran Moitra v. Bhuhane- 
swan Deli (1888), 15 I. A. 195; 16 
Calc. 40. 

10 See ante, p. 17 8. 
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law, an adopted son is bound by an alienation made by his 
adoptive father, or by any other manager of the family, to the 
same extent as a natural son is bound. 1 

He cannot dispute an alienation made by the adoptive 
father before his adoption, 9 or any alienation of the separate 
property of sueli father. 

In cases governed by the Bengal school of law, an adopted Bengal school, 
son cannot dispute alienations of property, whether ancestral or 
self-acquired, made by his adoptive father. 3 

"Where the adoption devests the estate of a male holder, 4 
the adopted son cannot question his alienations to the extent 
of ousting a bona fide holder for value, nor can he require an 
account of rents and profits. 5 

He might, perhaps, where the proceeds of the alienation had been 
earmarked, or not spent, require the alienor to account for such proceeds. 

Adoption does not sever the tie of blood which exists between 
the adopted son and the members of his natural family. He 
cannot, therefore, marry in his natural family within the 
prohibited degrees, 6 nor can he take in adoption therefrom a 
boy whom he could not have adopted if he had himself remained 
in that family. 7 

A Kritrima adoption does not transfer the subject of it 
from his natural family. It gives him, in addition to his 
rights in that family, 8 rights of inheritance to the person (man 
or woman) actually adopting him, 9 and to no one else. 10 


Marriage and 
adoption in 
natural family# 


Effect 0 f 
Kritrfi ma 
adoption. 


1 See Rambhat v. Lakshman Chin - 
taman Mayalay (1881), 5 Bom. 630, 
at p. 635. As to the right of a 
natural son, see post, p. 283 et seq. 
As to whether the father can by an 
arrangement made at the time of 
the adoption preclude the son from 
disputing his acts with regard to the 
property, see ante , pp. 184-186. 

* Rambhat v. Lahskhman Chinta - 
man Mayalay (1881), 5 Bom. 630. 

3 Ante, p. 178. 

4 Ante, pp. 194-196. 

6 See Raglmmda (Sri) v. Brozo 
Kishoro (Sri) (1876), 3 1. A. 154, at 
pp 193, 194; 1 Mad. 69, at pp. 83, 
84 25 W. R. C, R. 291, at p. 303. 

6 See ante, pp. 44, 45. 

7 28. g. he cannot adopt his own 
natural brother ; Mootia Moodelly v. 


Uppen, Mad. S. D. 1858, p. 117; 
Norton, L. C. i. 66, referred to in 
N arasammal v. Balaramacharlu ( 1863), 

1 Mad. H. C. 420, at p. 426, note a . 

8 Deepoo (Mussummaut) v. Goioree- 
slmnker (1824), 3 Ben. Sel. B. 307 
(new edition, 410) ; Srinath Serma v. 
Radhakaunt (1796), 1 Ben. Sel. R. 15, 
note to p. 16 (new edition, 19, note 
to p. 21). 

9 Durgopal Siwjh v. Roopun Singh 
(1839), 6 Ben. Sel. B. 271 (new edi- 
tion, 340); Deepoo (Mussummaut) y, 
Gowreeslmnker (1824), 3 Ben. Sel. B. 
307 (new edition, 410). 

10 SJiib Koeree (Mussctmui) v. Joo- 
gun Singh (1867), 8 W. R. 0. R. 154 ; 
Sreemmin Rai v. Bhya Jha (1812), 

2 Ben, Sel, B, 23, at p. 27 (new 
edition, 29, at p. 34) ; Collector of 
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His sons acquire no right of inheritance to his adoptive father. 1 

If a husband and wife jointly adopt he inherits to both. If the husband 
adopts one son and the wife another, the sons inherit and offer oblations 
to each respectively. 2 

This kind of adoption is purely contractual. There is no fiction of 
a new birth into the adoptive family. The son adopted “ does not lose 
his claim to his own family, nor assume the surname of his adoptive 
father ; he merely perforins obsequies and takes the inheritance.” 3 

He may perform the obsequies of his natural father or mother, 4 
and also those of his adopters. He would apparently be in the same 
position as to rights of survivorship in ancestral property in his adoptive 
family as a natural-born son would be. 5 


Effect of 

invalid 

adoption, 




Right of 
maintenance. 


Effects of Invalid Adoption, 

Where there has been an adoption in form, but such adoption 
is for any reason invalid, the adopted son does not acquire any 
rights, as such, in the family of the person purporting to adopt 
him, except so far as he may be entitled to maintenance . 6 

Decrees against him, and acts by him, would not bind the estate. 

The following are the cases of an invalid adoption 
(i.) Where there is in existence a son begotten or adopted. 7 
(ii.) Simultaneous adoption of more than one son. 8 
(iii.) Adoption of the same boy by two persons. 9 
(iv.) Adoption by a woman without authority. 10 
(v.) Adoption of a boy of a different primary caste. 11 
(vi.) Adoption of a boy within the prohibited decrees. 12 
(vii.) Adoption of a boy where the performance of initiatory ceremonies 
or marriage before adoption makes the adoption invalid. 13 

It is unsettled whether, on the adoption being set aside, 
the boy can revert to his natural family, and whether he has 
any right of maintenance in his adoptive family. 


Tirhoot v. Buropershad Mohunt (1867), 
7 W. R. C. R. 500. 

1 Juswant Singh (Baboo) v. Doolee 
Chund (1876), 25 W. R. C. R. 255. 
They would, of course, possess the 
ordinary rights of inheritance to 
property which was vested in their 
father. 

2 See answers of pundits in Sree- 
narain Rai v. JBhya Jha (1812), 2 
Ben. Sel. R. 23, at p. 27 (new edition, 
29, at p. 34) ; W. Macnaghten’s 
“ Hindu Law,” vol. i. p. 101. 

3 Colebrooke’s “Digest/ 5 vol. i p. 
270, n. ; I W. Macnaghten’s “ Hindu 
Law/’, p.- 76, . , 


4 See Purmessur Dutt Jha (Chow- 
dr ee v. Hunooman Dutt Roy (1837), 
6 Ben. Sel. R. 192 (new edition, 235, 
at p. 240). 

5 See Sarkar’s “ Law of Adoption/ 5 
p. 451. 

6 Rmijit Singh (Raja) v. Earn 
Chandra Mookerjee (1899), 4 0. W, .N. 
415. 

7 Ante , pp. 103, 104. 

8 Ante, p. 149. 

9 Ante, p. 148. 

10 Ante, pin 118, 119. 

11 Ante , p. 138. 

12 Ante, pp. 138-144. 

13 Ante, pp. 146, 147. 
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INVALID ADOPTION. 

In Bengal, if not throughout India, it would seem that a member of 
one of the regenerate classes who has been invested with the sacred thread 
in his new family, or a Sudra who has undergone the ceremony of marriage 
in his new family, cannot revert to his natural family, but he would appa- 
rently be entitled so to revert before the happening of those events, and 
would acquire no rights of maintenance in the new family , 1 at any rate 
if there had not been a valid giving and receiving , 2 Where the above- 
mentioned ceremonies have been performed, or where there is a valid 
giving and receiving, but the adoption is invalid on account of some per- 
sonal defect, such as the fact that the boy belonged to a different class from 
that of his adoptive father, there is authority that he would acquire a right 
of maintenance . 3 

It has been held in Madras that where the adoption was invalid on 
the ground of want of authority to take, there is no right of maintenance , 4 
and that decision has been followed in Bombay . 5 

The difficulty in determining the rights of a person whose adoption is 
invalid arises from the absence of direct authority on the question as to 
when (if at all) he can revert to his natural family. An invalid adoption 
does not per se destroy the adopter’s rights in his natural family . 6 

Where he can so revert, and loses nothing by the infructuous adoption, 
no hardship occurs. On the other hand, where he cannot so revert, as 
when he has been fixed by religious ceremonies in the family of the adopter , 7 
or, perhaps, wherever there has been an actual giving and receiving by 
persons competent to give and receive , 8 it is right that he should, if possible, 


1 See JRajcoomaree Dossee ( Sree - Ambabay Ammal (1863), I Mad. H. 
mutty) v. Nobocoomar Mullich (1856), C. 363; LaJcshmappa v. Bamava 

1 Boulnpis, 137 ; 2 Sevestre, 641, (1875), 12 Bom. H. C. 362, at p. 397. 

note, in which the Court considered 8 See Bawani Sankara JPandit v. 
that where there has been no power Ambabay Ammal (1863), 1 Mad. H. C. 
to take in adoption, the performance 363, at p. 367 ; Strange’s “ Hindu 
of the ceremonies will not prevent a Law,” vol. i. pp. 82, 83. In Strange’s 
return to the natural family. As to “ Manual,” para. 110, a right of 
this case, G. C. Sarkar said (“Law maintenance is asserted in every case 
of Adoption,” p. 424), “ We have of an invalid adoption. “ Dattaka 
already seen that the performance Chandrika,” chap. i. ss. 14, 15; G. 
of the initiatory ceremonies upon a C. Sarkar’s “Law of Adoption,” pp. 
person in the name of a goira is con- 420-423. 

sidered to have the effect of irre- 4 Bawani Sankara Pandit v. Am* 
vocably fixing his position in that babay Ammal (1863), 1 Mad. H. 0. 363, 
gatra, hence a person upon whom followed in Vaithilingam Mudali v. 
these ceremonies have been performed Murugaian (1912), 37 Mad. 529. 
in the name of the adoptive family 5 Lakshmappa v. Bamava (1875), 
cannot return to his own, notwith- 12 Bom. H. C. 364, at p. 397, fallowed 
standing the adoption may be invalid in Dalpatsinghji v. Baising'hji (1915), 
( Buvee Bhudr v. Boopshunker (1823), 39 Bom. 528; 17 Bom. L. R. 566. 

2 Borrodaile, 656). It is difficult to 6 Vaithilingam Mudali v. Muru- 

see why that rule would not govern gaian (1912), 37 Mad. 529. 

the case of an adoption that was 7 Bajcoomaree Dossee ( Sreemutty ) 

made by an unauthorized widow ; v. Nobocoomar Mullich (1856), I BouL 

for the ceremonies in such a case 137 ; Sevestre, 64, note, 

also must be performed in the name 8 Sarkar’s “Law of Adoption,” j>, 
of her husband’s goira . ” 421. 

? See Bawani Sankara Pandit v. 
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receive some compensation for the loss of inheritance in both families. 
His maintenance is the proper measure of compensation. 

But where there is a gift of a boy to a person incompetent to receive, 
or by a person incompetent to give, the difficulty is the greater. If blame 
for the invalidity of the adoption can be attached to the adoptive father, 
as where he has omitted to satisfy himself as to the competency of the donor, 
or where he has given a power, which is in law invalid, it seems right that 
his estate should bear the burden of the maintenance. If the reversioner 
has delayed in challenging the adoption, it may also be equitable to require 
the estate to bear the burden of maintenance. Where there has been 
no such delay, and no blame can be attached to the adoptive father, it 
seems hard upon the reversioner that his interest should be affected by a 
charge which owes its origin to an unauthorized act. It is impossible to 
lay down any exact rule for adjusting these equities. The right might 
properly depend upon the circumstances of each case. 

A right of maintenance would apparently not extend to the descendants 
of the person in validly adopted . 1 The only texts which provide for the 
maintenance of persons in validly adopted, except with regard to those 
belonging to a class different from that of the adopted father , 2 only contem- 
plate the expenses of the marriage being provided . 3 

In some cases ' a boy -whose adoption is invalid can take 
advantage of an arrangement made at the time of his adop- 
tion, or thereafter. 

In Rungama v. Alchama 4 tie father had divided an ancestral property 
between a validly adopted son and a son whose adoption was subsequently 
held to be invalid at the instance of the son who had been validly adopted. 
The latter was required to compensate the former out of separate projierty 
belonging to the father. 

In Surendra Keshav Boy v. Doorgasimlan Dassee , 5 an arrangement 
affecting the rights of two boys w T ho were adopted simultaneously by two 
widows was enforced against such widows. 

The invalidity of an adoption would not invalidate a gift by will 
or otherwise to a person erroneously described as an adopted son , 6 


1 In Bawani Sankara Pandit v. I. A. 101 ; 19 Calc. 452 ; Jivani Bhai 

Ambabay Ammal (1863), 1 Mad. H. v. Jim Bhai (1865), 2 Mad. H. C. 

0. 363, at p. 367, the question was 462; Lali v. Murlidhar (1901), 24 

suggested, but not decided. All. 195; & C. on appeal (.1900), 33 

a u Dattaka Chandrika ” s. 1, paras. I. A. 97 ; 28 AIL 488 ; 10 C. W, M, 

15* 130 ; 8 Bom. L. R. 402 ; Lalia P-ramd 

3 “ .Dattaka Mimansa,’ 5 s. 5, paras, v. JSdUg Bam (1908), 31 All. 5; Murnri 

45, 46; “ Dattaka Chandrika,” s. 2, Lai v. Kundan Lai (1909), ibid. 339. 

para. 17 ; ss. 6, 3. In Mira Naihin v. Had ha Naihin 

4 (1846), 4 M. I. A. 1, at p. 103 ; (1912), 37 Bom. 116 ; 14 Bom. L. R. 

7 W. R. P. 0. 57, at p. 62. 1129, a similar rule was applied to the 

0 (1892), 19 I. A. 108 ; 19 Calc. will of a naihin (professional pros- 

titute) in favour of her adopted 
G Biresioar Mooherji v. Ardha daughter. 

Chunder Boy Clwwdhry (1892), 19 
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unless it appear that the validity of the adoption was a con- 
dition of , 1 or the motive for, 2 "the gift. 

A gift or bequest to a described person with a direction that he should 
be adopted as a son to the donor or testator takes effect, even in the absence 
of such adoption, 3 unless it appears that the adoption was a condition of 
the gift. 4 If it be reasonably clear that the testator would not have made 
the gift had it not been for the supposed existence of the character of an 
adopted son, the Court will construe the mention of the character as imposing 
a condition precedent to the gift. 5 

Where there is a bequest or gift to an unascertained person to be 
adopted hereafter by the widow of the testator, only a person whose 
adoption is valid in law can take, even if a valid adoption be inconsistent 
with the conditions of the gift. 8 


1 See cases below, note 4. Man* appeal (1898), 23 Bom. 271 ; Abba v. 

jamma v. ShesJigirirao (1902), 26 Kuppammal (1892), 16 Mad. 355; 
Bom. 491, at p. 496; 4 Bom. L. R. SJigmavahoo v. Dwarkadas Vasanji 
116. (1878), 12 Bom. 202; Abhai Charan 

2 Fanindra Deb Baikal v. Bajeswar Chose v. Dasmoni Dasi (S. M.) (1871), 

Das (1884), 12 I. A. 72 ; 11 Calc. 6 B, L. R. 623, differing on the eon- 
463 ; Dali ( Mussummat ) v. Murlidhar struction of the same will from Doss- 
(1906), 33 I. A. 97 ; 28 All. 488 ; .10 money Dosse e v. Prosonomoye Dossee 
C. W. N. 130; 8 Bom. L. R. 402 ; (1866), 2 Ind. Jur. X.'S. 18; Man* 

Vandravan Jekisan (Patel) v. Manilal jamma v. Sheshginrao (1902), 26 Bom. 
Chunilal (Patel) (1890), 15 Bom. 565, 491, at p. 496 ; 4 Bom. L. R. 116; 

at p, 573 ; Siddesory Dossee v. Door- ProbodhLal Kundu v. Harish Chandra 
gachurn Sett (1865), 2 Ind. Jur. N. S. Dey (1904), 9 C. W. N. 309. See 
22 ; Bourke (O. C.), 360. Indian Succession Act (X. of 1865), 

3 Nidhoomoni Debya v. Saroda ss, 113-123, applied to certain Hindu 
Pershad Mookerjee (1876), 3 I. A. wills by the Hindu Wills Act (XXL of 
253 ; 26 W. R. C. R. 91 ; Subbarayer 1870). 

v. Subbammal (1900), 27 I. A. 162.; fi Siddessory Dossee v. Doorgachurn 
24 Mad. 214; 4 0. W. N. 304 ; 2 Sett ( 1865), 2 Ind. Jur. N. S. 22 ; 
Bom. L. R. 982. In Monemothonanth Bourke (O. C*), 360. 

Dey v. Onontnanth Dey (1865), 2 Ind. 6 See Surendra Keshav Boy v. 
Jur. N. S. 24, there was an actual Doorgasundari Dassee (1892), 19 I. A. 
adoption of two designated persons 108 ; 19 Calc. 513;, S. C. in Court 
in accordance with an invalid power, below (1886), 12 Calc. 686, where 
The gift was upheld. the bequest was to two boys to be 

4 Karamsi Madhowji v. Karsandas simultaneously adopted as sons to the 
Natha (1896), 20 Bom. 718 ; S. C. on testator. 



CHAPTER V, 

parent and child ( continued ). 

Duties and Rights of Father, 

Maintenance. 

It is the duty of a Hindu father to maintain his minor sons 1 
and unmarried daughters, provided they are not interested in 
property sufficient for their support, or are not otherwise capable 
of maintaining themselves. 2 

It is his duty to provide the marriage expenses of his 
daughters, and to cause his son to be educated in accordance 
with his station in life. 

There is no obligation to maintain an adult son, 3 except, perhaps, 
when he is suffering from a disease which prevents him from maintaining 
himself. 4 

With the exception of a case in Bengal, where it was held that a suit 
would lie by the mother of an illegitimate child against the putative 
father for the maintenance of the child, 5 and of a case in Madras where 
a decree was given at the instance of an illegitimate son, 6 the Reports 
do not show any successful cases of proceedings in Civil Courts against 
a father for the maintenance of his child. It may be doubtful whether the 


1 Whether natural bom, or adopted. (1904), 32 Calc. 479. In that 

2 “Mann,” chap. lx. para. 108 ; decision the learned judges relied 

chap. xi. paras. 9, 10 ; Colebrooke’s upon Pun Mur dun Syn (Ghudturya) 
“Digest,” vol. ii. pp. 1 12, 113; vol. v, Sahub Purhulad Syn (1857), 7 M. 
iii. p. 5; Strange’s “Hindu Law,” I. A. 18; 4 W. R. B. C. 13 2, which 
vol. i. p. 67. was a suit claiming maintenance out 

3 Ammakannu v. Appu (1887), 11 of a deceased father’s estate. The 

Mad. 91 ; Premehand Peparah v. judges go on to say, “ But apart from 
Hulashchand Peparah (1869), 4 B. L. the Hindu law, we should think that, 
R. App. 23; 12 W. R. C. R. 494; upon general principles, the defen- 
Mamchandra Sakharam Vaghv. Sakha - dant, having begotten the child, is 
ram Gopal Vagh (1877), 2 Bom. 346, bound to provide for its maintenance, 
at p. 350. if that is necessary.” It is submitted 

4 See Premehand Peparah v. Hu - that there are no grounds for this 
lashchand Peparah, 4 R. L, R, App. general proposition. 

23; 12 W. R. C. R. 494. 6 Kuppa v. Singaramlu (1885), $ 

* Ghana Korda : Mohardd v» GereM Mad. 32& 
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duty can be enforced in a Civil Court, 1 but it is submitted that if an illegiti- 
mate son can enforce such right, legitimate sons are equally entitled. 

It is clear that even if there be a right to maintenance, separate main- 
tenance can only be awarded under very special circumstances. 2 


On the death of the father the maintenance of unmarried 
daughters, and the expenses of their marriage, must be provided 
out of his property. 3 

Although on her marriage a daughter ceases to belong to her Married 
father’s family, 4 5 and must first look to her husband 6 and his dau & btef « 
family 6 for her maintenance, there is a moral duty to maintain 
a married daughter who is without means, and who is unable 
to obtain support from her husband, or after his death from his 
family. This duty is. not enforceable during the father’s life- 
time, and it has been held that it is not enforceable against his 
property after his death. 7 

Where a son or other heir is excluded from inheritance on p ersons 
account of disability, he is entitled to maintenance for himself Silritanc^. 0111 
and his family out of the property which he would have inherited. 8 

A father may be compelled, by proceedings under the Proceedings 
Criminal Procedure Code, 9 to maintain his legitimate or illegiti- J? 0 ^ r r ^ mmaI 
mate child, of whatever age he or she may be, who is unable to 
maintain himself or herself. 

As to the rights of children to maintenance out of co- 
parcenary property, see post , pp. 234, 235, 271. 

A Hindu is bound to provide for the maintenance of his I1Jegitimat0 
minor 10 illegitimate sons 11 by Hindu mothers. 12 sons * 


1 K. K. Bkattacharya (“ Law of 
the Joint Hindu Family,” pp. 282, 
283) repudiates, however, any dis- 
tinction between a moral and a legal 
obligation, except in the Bengal 
school. 

2 See Shavatri (Ilata) v. Narayanan 
Nambiidiri (Ilata) (1863), 1 Mad. H. C. 
372. 

3 See Mangal (Bai) v. Rufchmini 
(Bed) (1898), 23 Bom. 291; Tulslm 
v. Gopal Bai (1884), 6 All. 632 ; 
Macnagkten's “ Hindu Law,” vol. ii. 
chap. ii. case 10 ; “ Vyavastha Dar- 
pana,” 2nd ed., p. 370. 

4 Ante, p. 60. 

5 Ante, p. 76. 

6 Ante, pp. 78, 79. 

1 Mangel (Bai) v. Rnkfanini ( 




(1898), 23 Bom. 291. See, however, 
Mokhada Dassee y. Nundo Ball Haidar 
(1901), 28 Calc. 278, at p. 288 ; 5 C. 
W. X. 297, at p, 300. Macnagh ten's 
“Hindu Law,” vol. ii. chap. ii. case 10. 

8 “ Mitakshara,” chap. ii. s. 10, 

para. 5 ; “ Dayabhaga,” chap. v. 

paras. 11, 14-16 ; 44 Smrit’i Chan- 
drika,” chap. V. paras. 10-14, 20. 

9 Act V. of 1898, chap, xxxvi. 

10 Nilmoney Singh Deo v. Baneshur 
(1878), 4 Calc. 91. 

11 Ghana Kanta Mohania v. Gereli 
(1904), 32 Calc. 479 (see ante, p. 206) ; 
Kuppa v. Singaravelct (1885), 8 Mad. 
325. 

12 There is no text of Hindu Law 
under which an illegitimate son of a 
Hindu by a woman who is not a ■ 
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After his death his illegitimate sons are entitled to main- 
tenance out of his estate, or out of property in which he was a 
coparcener , 1 whether impartible or not , 2 if he was a member of 
one of the regenerate classes . 3 If he was a Sudra they are only 
so entitled in case they are not entitled to inherit , 4 or to a share 
on partition. 

Under the Bengal school of law, this right against the father 
ceases on the sons attaining majority A but it is submitted that 
after the father’s death there is a right against his property, 
even if they are adults . 6 Under the Mitakshara school, they 
continue entitled to maintenance out of coparcenary property,* 
whether impartible or not, and also out of self-acquired property 
which was owned by the father ; but the right does not descend 
to their children . 8 

, It has been said by the Allahabad High Court in a ease 9 governed by 
f the Mitakshara school of law, “ Obedience to the head of the family, not 
I the ago of the illegitimate descendant, or his capacity to earn his own 


Hindu can claim maintenance, and V alungypooly Taver v. Ramasawmy 
in none of the reported cases has PandiaTalaver (1869), 13 M. I. A. 141, 
maintenance ever been awarded to at p. 1 59 ; 3 B. L. R, P, 0. .1, at p. 4 ; 
an illegitimate son who was not a 12 W. R. P. C. 41, at p. 43; Muttu* 
Hindu by birth; Lingappa Goundcm saiomy Jagavera Yettappa N dicker v. 
v. Esudasan (1903), 27 Mad. 13, at Vencataswam Yettaya (1868), 12 M. 
p. 15. See Addoyto Churn Dorn v. I. A. 203; 2 B. L. R. P. C. 15; II 
Woojan Beebee (1879), 4 C. L. R, 154. W. R. P. C. 6. 

1 Roslian Singh v. Balwant Singh 5 Nihnoney Singh Deo v. Baneshur 

(1899), 27 I. A. 51 ; 22 All. 191 ; 4 (1878), 4 Calc. 91. 

C. W. N. 353 ; 2 Bom. L. R. 529. • See “ Bayabhaga/ 5 chap. is. 

2 Bun Murdun Syn (Chuoiorya) v. para. 28. 

Sahub Purkulad Syn (1857), 7 M. I. 7 HargoMnd Kuari v. Dharam 
A. 18; 4 W. R. P. C. 132; Muitu- Singh (1884), 6 All. 329; Pershad 
sawmy Jagavera Yettappa Kf dicker v. Singh v. Muhesree (Ranee) (1821), 3 
Vencataswara Yettaya (1868), 12 M. Ben. Sel. R. 132 (new edition, 176); 
I. A. 203; 2 B. L. R. P. C. 15; 11 Rahi v. Govinda Valad Teja (1876), 
W. R. P. .C. 6; S. C. on remand, 1 Bom. 97; “Mitakshara/ 5 chap. i. 
Goomara Yeitapa Naikar v. Ven'ka- s. 12, para. 3 ; “Bayabhaga/ 5 chap, ix. 
ieswara Yettia (1870), 5 Mad. H. 0/ para. 28; “ Vyavahara Mayukba/ 5 
405 ; Pandaiya Telaver v. Puli Tela - chap, iv. s. 4, para. 30. These texts 
ver (1863), 1 Mad. H. C. 47 8, at p. are founded on a passage of “ Vrz- 
4 ^2. haspati/ 5 which confines the right to 

3 Run Murdun Syn (Chuoiorya) v. the case where there is no other 
Sahub Purkulad Syn (1857), 7 M. I. offspring, 

A. 18 ; 4 W. R. P. C. 132 ; Pctriclial 8 Roslian Singh v* Balwant Singh 
(Rajah) v. Zalim Singh (1877), 4 I (1899), 27 I. A. 51 ; 22 All. 191 ; 
A, 159 ; 3 Calc. 214. 4 C, W. 253; 2 Bom. L. R. 529; 

4 Run Murdun Syn (Chuoiorya) v. & 0. in Court below (1896), 8 AIL 253. 
Sahub Purhulad Syn (1857), 7 M. I. 9 HargoMnd Kuari v. Dharam 
A. 18; 4 W. R, P, C. 132 ; Inderun Singh (1884), 6 All. 329, at p. 835. 
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ivelihood, is the test by which, under Hindu law, the continuance of 
tne right to receive maintenance must be decided. Till the illegitimate 
• ons reach full age, this test cannot be applied, but thereafter it cannot 
be ignored. What constitutes docility or disobedience, in the sense of 
the texts, is a question the answer of which is not easy; but we think 
that the true answer is indicated in a Vaimstha, translated as No. 2, Book I 
f ^ T1 ‘ . sectl “) 2 > of , Messrs. West and Bidders collection (ed. 1878, 
?' „ 76) ’ and we f tbmk that > on attaining full age, the respondents must, 
dV , ti i 10n reoeiymg maintenance from the estate of Mauji Lai 
the father), render to the head of the family such reasonable service as 

tL paSelongT 7 ° ° f * ^ “ that statioQ of Iife « 
“ The Court would presume the natural son qualified to receive, main- 
tenanee, unless the opposite party could show what, in the contemplation 
of the law, is a legal disqualification.” i 1 

The right of maintenance is not affected by the child being the result 
adult erous 3 COnnection ’ 2 or by the connection between the parents being 

of ^ e n,afntenan °e o f a n illegitimate son may, like the maintenance 

wf 2 ) - P i Dt 2 ed tberet0 ’ <1 be seeured ® the property out of 

which he is entitled to be maintained. 5 1 . 

£ a f Iad f S ° ase ' ifc was said > “ In determining the rate of maintenance, 
a illegitimate member of a family, who is not entitled to inherit, can be 
allowed only a compassionate rate of maintenance, and he cannot claim 

0n j the f T P rinci P les and tlie same scales as disqualified 
hens and females who have become members of the family by marriage.' 

, . *l ng ’ ho Y eyer > the compassionate rate of maintenance for the 

d0 , Ubfc ’ sbould be had t0 tlle interest of his deceased 
latlmr m the joint iamily property and the position of his mother’s family.” 

• . an illegitimate daughter to maintenance under 

the Hindu law has been denied. 7 

A Hindu is morally, although not legally, bound to maintain 
the widow of his son, even “ if he has no fund with the disposal 
°f which his son, if alive, could interfere, and if he has inherited 
nothing fiom his son, and has not had his rights in any property 

enlarged by his son’s death.” 8 


Amount ot 
maintenance. 


Illegitimate 

daughter. 

Maintenance 
of widowed 
daughter-in- 
law. 


1 Strange’s “Hindu Law/’ vol, ii 
pi 71. 

See Muitusamy Jagavira Yetiapa 
Naikar v. V enkatasubha Yettia (1865), 
2 Mad. II. C. 293 ; S. C. on appeal 
(1868), 12 M. L A. 203 (see p. 220 ) ; 
2 B. L. B. P. C. 15 (see p. 20) ; 11 
W. B. P. 0. 6 (see p. 9). 

3 Vimramuthi Udayan v. Shiga- 
rcwelu (1877), 1 Mad, 306 ; MU v. 
Qovinda Vatad Teja (1875), 1 Born. 
97 ; SuhramamaMud di y. Vain (1910) 
34 Mad. OS, 

H.L, 


i Ante, p. 89. 

5 Anamihaya v. Vishnu (1803), 17 

Mad. 1 60. 

Gopalasami Qheifo y. Avunct- 
chdcm Chetli (1903), 27 Mad 32, 
at pp. 36, 37. 

7 Parvati v. Ganpatmo Balal 
(1893), 18 Bom. 177, at p. 183. It 
was not necessary to decide the point 
in that case. 

8 Meenakshi Animal v. Rama Aiyar 
(1912), 37 Mad. 390 ; Janki y. 'Nand 
Mm (1888), II All. 194, at pp. 
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Where her husband had been a coparcener, she is entitled to be main- 
tained out of the coparcenary property 1 although she may have lived apart 
from him. 2 

The fact that the father-in-law had sold coparcenary property to pay 
his debts does not render him liable for his daughter-in-law’s maintenance. 8 

After his death, the persons who inherit his property, or 
whose interest in property is enlarged by his death, are legally 
bound to maintain his daughter-in-law, if chaste , 4 out of the 
property which they have so inherited, or in which their interest 
has been enlarged, whether the property be coparcenary or self- 
acquired . 5 

There is a difference of opinion as to whether this right is independent of 
any provisions made in the will of the father-in-law. 6 


108-200; Amtnahannu v. Appu Chand GhucTcerbutiy (1865), 2 W. K* 
(1887), 11 Mad. 91 ; Kotov. Kashi- C. R. 134. 

bai (1882), 7 Bom. 127 ; Ganga Bai 5 Siddessury Dassee v. Janardan 
v. Bitaram (1870), 1 AIL 170 ; Khet- Barkar (1902), 29 Calc. 557 ; 6 C. W. 
ramani Dasi v. Kashinath Das N. 530; Janlci v. Nandram (1888), 
(1868), 2 B. L. R. A. C. 15 ; S. C. 11 All. 194 ; Kamini Dassee v. Chan- 
Kasheemth Das v. Khethir Monee dr a Pole Mu?idle ( 1889), 17 Calc. 
Dassee, 9 W. R. C. R. 413, differing 373; Yamundbai v. Manubai (1809), 
from Koodee Monee Debea y. Tarra- 23 Bom. 608 ; 1 Bom. L. R. 95 ; 
chand Chuclcerbuity (1865), 2 W. R. Koodee Mo?iee Dabee v. Tatra Chand 
0. R. 134; S. C. on appeal Khettur ChucJcerhutty (1865), 2 W. R. G. R. 
Monee Dossee v. Kasheenaih • Doss 134. See Eangammal v. Echammal 
(.1868), 10 W. R. F. B. 89; Eujjo - (1898), 22 Mad. 305, at p. 307; Devi 

money Dossee v. Bhibchunder Persad v. Gumoanti Koer (1895), 22 
Mitllich (1864), 2 Hyde, 103 ; Ya - Calc. 410, at p. 417 ; Adhibai v. 
munabai v. Manubai (1899), 23 Bom. Cursandas Nathu (1886), 11 Bom. 
608, at p. 609; 1 Bom. L. R. 95; 199; Burampalli Bangamrnma v. 

Adhibai v. Cursandas Nathu (1886), Burampalli Brambaze (1908), 31 Mad. 
11 Bom. 199, at p. 207; Ilema 338 ; Eujjomoney Dossee v. Shibchun- 
Kooeree ( Mussamut ) v. Ajoodhya der Mullich (1864), 2 Hyde, 103, at 
Persad (1875), 24 W. R. C. R. 474. pp. 104, 105; Jolly’s « History of 
In Chandrabhagabai v. Kashinath the Hindu Law,” pp. 134, 135 ; West 
(1866), 2 Bom. H. C. 323, the and' Bhhler, 3rd ed., pp. 245-252. 
father-in-law was held liable for his Conird Ammalcamm v. Appu (1887), 
daughter-in-law’s maintenance, but 11 Mad. 91; Komulmuni Dasee v. 
that decision was differed from in Bodhnarain Mujmooadar (1823), 2 
Bavitribai v. Luximibai (1878), 2 Macn. H. L. 119; “Smriti Chand- 
Bom. 573, at pp. 583, 584. See Debur rika ” (.Krishnasawmi Iyer’s transla- 
Pamnath Roy Chowdhry v. Arnee Kally tion), chap. xi. s. 1, para. 34; Mitak- 
Debia (Sreemuity) W. R. 1864, C. R. shara on Subtraction of Gift, cited 
177. Strange’s “ Manual,” para. 209. 

1 Lahshman Ramchandra Joshi v. G Parvati (Bai) v. Tarwadi Dola - 
Batyabhamdbai (1877), 2 Bom. 494, at Pram (1900), 25 Bom. 263 ; 2 Bom. 
P* 521, see post, pp. 234, 235, 271. L. R. 894. Eangammal v. Echammal 

2 Burampalli Bangaranma v. Bur am- (1898), 22 Mad. 305, at p. 307, denies 
palli Brambaze (1908), 31 Mad. 338. the right of the daughter-in-law. 

3 Ganga Bai v. Sitaram (187 6), 1 Such right is asserted by In tie goods 

All. 170, at p. 177. of Gobinda Chandra Babajee (1913), 17 

4 Koodee Monee Dabee v. Tana C. W. N. 1141. 
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It is submitted that the father-in-law can deal with his separate property 
by will independently of any claim by his daughter-in-law. 

The daughter-in-law does not lose her right by declining to reside in 
her father-in-law’s house. 1 

In a Bengal case 2 maintenance was allotted by an implied contract to a Son-in-law. 
son-in-law, who had lived in his father-in-law’s house. 

Where the property of the father is impartible, and subject impartible 
to the law of primogeniture, sons, even if adult, and capable 0 £ piopelfcy * 
earning subsistence, are entitled to maintenance where thet 
Mitakshara school of law applies . 3 They are also so entitled 
after his death, as against their brother or the person in posses- 
sion , 4 whether, it is submitted, they are governed by the Bengal 
or the Mitakshara school. Their descendants have no such 
right . 6 

Grandsons have not, as such, any right to be maintained by Grand- 
their grandfather , 6 but apparently they have a right to be° u ren ' 
maintained out of his property if unable to maintain themselves, 
and granddaughters must be so maintained until marriage . 7 

The marriage expenses of a granddaughter have been held to be properly 
payable out of her deceased grandfather’s estate. 8 

A Hindu is bound to support his father and mother if they Maintenance 
are in want. After his death his property is liable for their of parents v 
maintenance . 9 

In a case where the father had murdered his own father and was 


1 Siddessury Dassee v. Janardan Parthasaradhi Appa How (1902), 30 
Sarkar (1903), 29 Calc. 557 ; 6 0. W. I. A. 14 ; 26 Mad. 202 ; 8 C. W. N. 
N. 530. See ante, p. 81. 105. 

. 2 Govind Rani Dasi v. Radha 0 Kalu v. Kashibai (1882), 7 Bom. 
Ballabh Das { 1910), 15 G. W. N. 205. 127 ; Manmahini Dasi v. Balah Chan- 

3 Ilinmatsing Recharsing v. Gan- dr a Pandit ( 1 871), 8 B. L. R, 22; 15 
, patsing (1875), 12 Bom. H, C. 94; W. R. O. R. 498. 

Ramchandra tSakharam Vagh v. Sak- 7 See Chumun Ball v. Gunput Ball 
i. haram Gopal Vagh (1877), 2 Bom. 346. [Balia) (1871), 16 W. R. C. R. 52. 

* Mallilcarjuna Prasada Nayudu 8 Ramcoomar MUter v. Ichamoyi 
( Raja Yarlagadda) v. Durga Prasada Dasi (1880), 6 Calc. 36 ; 6 C. L. R. 
| Nayudu [Raja Yarlagadda ) (1900), 429. 

\ 27 L A. 151 ; 24 Mad. 147 ; 5 C. W. 0 Subharayana, v. Subbahht (1884), 

j N. 74; 2 Bom. L. R. 945. As to 8 Mad. 236; Strange’s “Manual,’ 4 

; maintenance from saranjams , see para. 209 ; Macnaghten’s “Hindu 

' ! Madhavrav Manohar v. Aimaram Law,” vol. ii. pp. 113-115; Sircar’s 

j Keshav (1890), 15 Bom. 519. “ Vyavastha Darpana,” 2nd ed., p. 

j s See Nilmony Sing Deo v. Hingoo 375 ; “ Maim,” chap. viii. para. 389 ; 

| Ball Singh Deo (1879), 5 Calc. 256. Strange’s “Hindu Law,” vol. ii. pp, 

i As to a grant in lieu of maintenance 83, 90. 

| see Raja Jee Bahadur Gam {Raja) v. 
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therefore excluded from inheritance, 1 his son was held to be liable for 
his maintenance, 2 

A stepson is not obliged to maintain his stepmother out of 
his self-acquired property , 3 but he must maintain her out of 
family property. 

A grandmother and sister (until marriage, and after marriage 
if destitute 4 ) are also to be maintained out of the property of 
a Hindu after his death . 5 

A mother does not apparently lose her right to maintenance by un- 
chastity, 6 except in Bengal. 7 

It is also the right and duty of a Hindu to perform the funeral cere- 
monies and other ceremonies in commemoration of his father and mother, 8 
grandparents, and great-grandparents. 9 10 

Duty o i heir. ; An heir is legally bound to provide out of the estate which 
{descends to him maintenance for such persons as the person 
i from whom he inherits was legally or morally bound to support A 0 

£t The obligation of an heir to provide out of the estate, which descends 
to him, maintenance for certain persons whom the ancestor was legally 
or morally bound to maintain, is a legal as well as a moral obligation, 
for the estate is inherited subject to the obligation of providing such 
maintenance.” 11 l-®-® 

There is a difficulty in determining whether the person claiming main- 
tenance is one whom the late proprietor was morally bound to maintain. 12 
The texts lay down generally that he who inherits a person’s property 
is bound to maintain those whom that person was himself bound to maintain. 


1 Post , p. 373. Das (1868), 2 B. L. R. A. C. 16, at 

2 Nilmadhab Mitter v. Jotindra p. 34; 9 W. R. C. R. 413, at p. 422. 

Nath Mitter (1913), 17 C. W. N. See Mokhada Dassee v. Nando Lull 
341. Haidar (1901), 28 Calc. 278, at p. 

3 Daya ( Bai ) v. Natha Govindlcil 288 ; 5 C. W. N. 297, at p, 300. 

(1885), 9 Bom. 279. Janki v. Ncmd Bam (1888), 11 AIL 

4 Strange’s “ Hindu Law,” vol. ii. 194, at p. 201; Bujjomoney Dossee 
p. 83. See, however, Mangal {Bai) v. v. SHbchunder MulUck (1864), 2 
Buklmini {Bai) (1898), 23 Bom. 291. Hyde, 103. This applies to Khojas, 

5 Sircar’s “ Vyavastha Darpana,” Rashid Karmali v. Sherbanoo (1904), 

2nded.,p. 370. 29 Bom. 85: 

6 See Valu v. Gang a (1882), 7 11 Khetramani Dasi v. Kashinath 

Bom. 84, at p. 90. Das (1868), 2 B. L. R. A. C. 15, at 

7 Sircar’s “ Vyavastha Darpana,” p. 38 ; 9 W. R. C. R. 413, at p. 422. 

2nd ed., p. 371, note. See Twntnginee Dossee v. Uhowdhry 

8 Sundarji Damji v* Dahibai (1904), Dwarkanath Mussanl (1873), 20 W, 
29 Bom. 316; 6 Bom. L. R. 1052 ; R. 0. R. 196. 

Vrijbhukandas v. Parvati (Bai) (1907), 12 Kamini Dassee v. Chandra Pole 

32 Bom. 26; 9 Bom. L. R. 1187. Mmidle (1889), 17 Calc. 373, at p, 

9 Sundarji Damji v. Dah'bai (1904), 377. See Sircar’s “Vyavastha Dar- 

29 Bom. 316 ; 6 Bom. L. R. 1052. pana,” 2nd ed., p. 370 ; G. C, Sarkar’s 

10 Khetramani Dasi v. Kashinath “Hindu Law,” p. 238/ 
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including the persons disqualified from inheritance and those dependent 
on them. 1 

As to when maintenance is a complete charge upon property, 
see the cases relating to the maintenance of a widow, ante, 
pp. 89-98. 

As to the fixing of the amount of maintenance, see ante, pp, 86 s 87, 

Guardianship . 

A Hindu father is recognized as the legal guardian of all his Right 
male, and of his female unmarried, minor legitimate children, 2 '^ aidia ^.^; 
and is as such entitled to the custody of their persons and 
property. 

The adoptive father acquires the same right, even as against 
the natural father. 3 

An adult 4 Hindu father can, by word or writing, nominate Testamentary 
a guardian for his children after his death, and he is unrestricted guardiaa ’ 
in the choice of such guardian. He may exclude even the mother 
from the guardianship. 5 

He cannot during his lifetime substitute another person to be 
guardian in his place, 6 

Although the right of the father to the guardianship of his children 


1 Lahshman Ramchandra v. Saras - L. R. 171, at p. 191 ; S. C. Nogendro 

vatibai (1875), 12 Bom. H. C. 69, at Ofmndro Mittro v. Kishensoondery 
p. 77 ; “ Vyavahara Mayukha,” chap. Dossee (Sreemutty), 19 W. R. C. R. 133, 
iv. s. 4, para. 30; s. 9, para. 22; s. at p. 139; LaJcsmMai v. Shridar 
11, paras. 1, 3, 9, 12 ; “ Mitakshara,” Vasudev Talcle (1878), 3 Bom. 1. 
chap. ii. s. 1, paras. 7, 12, 13, 20, 21 ; 4 By not incorporating s. 47 of the 

s. 10, paras. 5, 15. The Rishi texts Indian Succession Act (X. of 1865) 
on the subject are collected in R. C. in the Hindu Wills Act (HT. of 
Mitra’s “ Law of Joint Property,” pp. 1870), the Legislature has apparently 
66-68. indicated its opinion that the privilege 

2 Mohoond Lai Singh v. Nobodip enjoyed by adult Hindu fathers should 
Chmider Singha (1898), 25 Calc. 881, not be extended to fathers who are 
at p. '884 ; 2 C. W. N. 379, at p. 381 ; themselves minors. 

In the matter of Pranhrishna Surma 5 Pirthee Lai Jha ( Soobah ) v. 
(1882), 8 Gale. 969; S. C. Parame- Loorga Lai Jha (Soobah) (186 7), 7 
shwari Surma v. Empress, 11 C. L. R. W. R. C. R. 73, at p. 75. See Act 
6; Macnaghten’s “Hindu Law,” vol. VIII. of 1890, s. 6; BudhilalManji 
i. ed. 1829, chap. viL p. 103; In v. Murarji Premji (1907), 31 Bom. 
the matter of Himnauth Bose (1862), 413 ; 9 Bom. L. R. 553 ; MaKab * 

1 Hyde, 111. See Act VIII. of 1890, leshwar v. Ramchandra (1913), 15 
s. 19. Bom. L. R. 882. 

t 3 Sree Narain Mitter v, Kishen - 6 Besant v. Narayaniah (191.4), 41 

s oondery Dassee ( Sreemutty ) (1893), I. A. 314 ; 38 Mad. 807 ; 18 0. W. H. 
I. A. Sup. Vol. 149, at p. 163 ; 1.1 B. 1089; 16 Bom. L. R. 625. 



214 


GXTAKDIANSHIP, 


fCBAP. V. 


Right of 
mother, 


Illegitimate 

children. 


Appointment 
of guardian by 
Court, 


has been recognized by the legislature, it is one which is given to him 
for the benefit of his children, and should he at any time show himself 
unfit to be guardian the Court will place the custody of his children in a 
more suitable person. 1 2 

Ample provision is made in the Guardians and Wards Act, 1890, for 
the purpose of protecting the persons and property of infants, and although 
the Court will have regard to the principle that it is generally for the 
benefit of infants that they should remain in the custody of their parents, 
and will also have regard to the personal law of the infant in question, 
the Courts will, in appointing a guardian, consider only the physical, moral, 
and religious welfare of the infant. 3 

On the death of the father, or in his absence, 3 or in case of 
his having lost the right of guardianship, and in the absence of 
a valid appointment by him, the mother is entitled to the 
guardianship of her minor children. 4 

It has been held that under the Mithila law, the mother is entitled to 
the guardianship even during the lifetime of the father. 5 

A mother would ordinarily be entitled to the guardianship 
of her illegitimate child, and the father would against the 
mother have no right of guardianship. 6 

A parent is liable to be superseded by the appointment of a 
guardian under the provisions of the Guardians and Wards 
| Act, 1890, but the Court cannot make such appointment when 
i the father is alive, unless he is unfit to be guardian. 7 


1 See Act VIII. of 1890, s. 19. 

2 See Act VIII. of 1890, s. 17 ; 
Mokoond Lai Singh v. Nobod ip Chun- 
der Singlia (1898), 25 Calc. 88.1 ; 2 
C. W. N. 379 ; Bhikuo Koer (Musst.) 
v. Chamela Koer (Musst.) (1897), 2 
C. W. N. 191 ; Pollard v. Bouse (1910), 
33 Mad. 288 ; Tola Ram v. Ram 
Charan (1910), 33 All. 222 ; Re Gulbai 
(1907), 32 Born. 50. 

3 See Modhoosoodun Mookerjee v. 
Jadnb Ghunder Banerjee (1865), 3 
W. R. C. R. 194. 

4 Pirlhee Lai Jha (Soobali) v. 

Doorga Lai Jha (Soobah) (1867), 7 

W. R. C. R. 73, at p. 75; Ram Dhun 

Doss v. Ram Ruttun Dutt (1868), 10 
W. R. C. R. 425, at p. 426; S.Namase - 
vayam Pillay v. Annamai Ummal 
(1869), 4 Mad. H. C. 339, at p. 343 ; 
Kooldeep Narain v. Rajbunsee Kowur 
(1847), 7 Ben. Sol. R, 395 (2nd 


edition, p. 467) ; Kaulcsra v. Jora 
Kasaundan (1905), 28 Ail. 233 ; Mae- 
naghten’s 4 c Hindu Law,” ed. 1829, 
vol. i. chap. vii. p. 103 ; and vol, ii. 
chap. vii. case iv. p. 205. 

5 Jussoda Kooer v. Netty a Lull 
( Lallah ) (1879), 5 Calc. 43. There 
does not seem to be any other 
authority to the same effect. In 
Pirlhee Lai Jha ( Soobah ) v. Doorga 
Lai Jha (Soobah) (1867), 7 W. R. 
C. R. 74, where the parties were 
governed by the Mithila school, a testa- 
mentary guardian, who was appointed 
by the father, was preferred to the 
mother. 

6 In the mailer of Saithri (1891), 
16 Bom. 307, at p. 317; Venkamma 
v. Savitramma (1888), 12 Mad. 67, 
at p. 68 ; King v. Nagapen (1814), 
2 Mad. N. C. 91. 

7 Act VIII. of 1890, s. 19, 
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Failing the father and mother, the Hindu law prescribed a succession Other 
to the right of guardianship. The elder brother, the elder half-brother, re ^tions. 
the paternal relations, and failing them the maternal kinsmen were pre- 
ferred in order of priority ; 1 but their right was not, as in the ease of the 
father or mother, an absolute one. 2 In appointing a guardian a Court 
will be guided to some extent by this order of succession, 3 but it would 
not give the same effect to the claims of these relatives as it would to the 
claim of a father or mother. 

As to the guardianship of a female minor after marriage, see ante , 
p. 66. 

If the minor is a member of a joint Hindu family, the Guardianship 
manager of the family is entitled to the management of the of P ro P ert ^* 
joint property ; 4 but if thelamily be a divided one, the mother 
is, failing the father, entitled to the custody of the minor’s 
property ; 5 and even if the family be j oint, she would apparently 
be so entitled, so far as the minor’s separate property, if any, 
is concerned. Where the mother is manager of her minor 
child’s property, her position necessarily requires her to seek 
the advice of her husband’s relations , 6 and she would often 
strengthen her position by so doing, but the law cannot 
compel her to seek, or to act under, their advice, if she wishes 
to take the whole responsibility upon herself. 

A father may lose his right to the guardianship of his children R°ss of rights 
by a persistent course of ill-treatment, by conduct tending to 
their corruption, or by acting in a way injurious to their morals 
or interest . 7 He may lose the right by waiver, as where he has 
permitted another person to maintain and educate them, and 
it would be detrimental to their interests to alter the mode of 
their maintenance in course of their education , 8 but except in 


1 Maena-gh ton’s “ Hindu Law,” vol. v. Dooluth Singh, N.-W. P. S. D. A., 

I pp. 103, 104; Strange’s 44 Hindu 13th April, 1844, it was held that 
Law,” vol. i. p. 71. an elder brother, if not separated, 

2 Kristo Kissor Ncoghy v. Kader- could act as guardian. 

rnoye Dossee (1878), 2 C. L. R. 583. 6 Macnaghten’s 44 Hindu Law,” cd. 

See Bhihuo Koer (Musst.) v. Chamela 1320, vol. i. chap. vii. p. 103 ; and 
Koer (MtissL) (1897), 2 C. W. N. 191 ; see Sir E. H. East's Notes, Morley’s 
Thayammal v. Kuppanna Koun&an 45 Digest,” vol. ii. p. 50. 

(1914), 38 Mad. 1125. 7 See Act VIII. of 1890, s. 

3 See Strange’s 4 ‘Hindu Law,” 19(5). 

vol i. p. 71; Act VIII. of 1890, s. 8 Mohoond Lai Singh v. Nobodip. 
■17 Lachmi N a, rain v. Balaram Sabai Chunder Singha (1898), 25 Gale. 881 ; 

(1917), 2 Pat. L. J. 190. 2 C. W. N. 379; In the matter of 

* Post , pp. 270, 271. Joshi Assam (1895), 23 Calc. 290. 

5 Sir E. H. East’s Notes, Morley’s See Modhoosoodun MooJcerjee v. Jaduh 

44 Digest,” vol ii. p. 50; West and Chunder Banerjee (1865), 3 W. R. 0. 

Btihler, 2nd ed., p. 88. In Moiee Singh R. 194. 
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Change of 
religion. 


that event he can revoke any arrangement which he has made 
as to their custody or education . 1 

A mother may also for similar reasons lose her right . 2 
It is submitted that a father or mother does not lose his or 
l her right by a change of religion . 3 


Loss of caste. Under the Hindu law loss of caste apparently involved a loss of the 
right of guardianship of the person and property of minors; 4 but since 
the passing of Act XXI. of 1850, such right of guardianship ceased to 
be affected by loss of caste. 5 Where, however, the appointment of a 
guardian is made by a Court, the fact that the person proposed is out 
of caste would be a matter for consideration. 6 

Recluse, Under the Hindu law a father or other guardian might lose his right 

by permanently emigrating, becoming a recluse or entering a religious 
order. 7 


Hindu 

widows. 


Hindu widows do not on remarriage ipso facto lose their 
right of guardianship of their children , 8 but, if neither the widow 
nor any other person has been expressly constituted by the will 
or testamentary disposition of the husband the guardian of his 
children, the father, or paternal grandfather, or the mother or 
paternal grandmother, or any male relative, of the husband 
can apply to the highest Court having original jurisdiction in 
civil cases in the place where the husband was domiciled at 


1 Besaht v. Narayaniah (1914), 41 
I. A. 314 ; 38 Mad. 807 ; 18 C. W. N. 
1089; 16 Bom. L. B. 625. 

2 VenJcamma v. Savitramma (1888), 
12 Mad. 67; In the matter of Saithri 
(1891), 16 Bom.' 307. 

3 Act XXI. of 1850 ; Muchoo v. 
Arzoon Sdhoo (1866), 5 W. B. C. B. 
235 ; Queen v. Bezonji , Perry’s Ori- 
ental Cases, p. 91. It lias been 
doubted whether Act XXL of 1850 
affects guardianship, but the Punjab 
Chief Court (In the matter of Gul 
Mahomed) has held that a right of 
guardianship is a right within the 
meaning of Act XXI. of 185 0. See 
Kanahi Bam v. Biddya Bam (1878), 
1 AIL 549; Kaulesra v. J oral Ka- 
' saundan (1905), 28 All. 233 ; Sham- 
sing v. Santabai (1901), 25 Bom. 551, 
at p. 555 ; 3 Bom. L. B. 89 ; Putlabai 
v. Mahadu (1908), 33 Bom. 107 ; 10 
Bom. L. R. 1134. 

4 See Strange's “ Hindu Law,” 

voL i. p. ICO. 


5 Muchoo v. Arzoon Sahoo (1866), 
5 W. B. C. B. 235, above, note 3 ; 
Kanahi Bam v. Biddya Bam (1878), 
1 AIL 549 ; Kaulesra v. Jorai Ka • 
saundhan (1905), 28 AIL 233. 

6 Fuggoo JDaye v. Banah Days 
(1865), 4 W. B. M. A. 3. 

7 See In the matter of Ishirnr 
Chunder Surma, Ben. S. D. A. 1850, p. 
471. Strange’s “Hindu Law,” voL 
i. p. 185; Sutherland’s “Synopsis of 
the Law of Adoption,” 2nd head. 

8 Ganga Pershad Salm v. Jhalo 
(1911), 38 Calc. 862 ; 15 C. W. X. 579. 
Act XV. of 1856, s. 5. This Act has 
been declared to be in force through- 
out British India, except as regards 
the Scheduled Districts (Act XV. of 
1874, s. 3), and in the S&nthal Per- 
gunnahs (Beg. III. of 1872, & 3, as 
amended, by Reg. III. of 1886). As 
to the Scheduled Districts to which 
it has been applied, see General Acts. 
1854-66, 4th eci, p. 121. 
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the time of his death for the appointment of a guardian , 1 and 
the Court may, if it should think fit, appoint such guardian 
who, when appointed, shall be entitled to have the care and 
custody of such children during their minority in the place of 
their mother, and in making such appointment the Court must * 
be guided, as far as may be, by the laws and rules in force touch- 
ing the guardianship of children who have neither father nor ‘ 
mother . 3 

When the children have not property of their own sufficient f 
for their support and proper education whilst minors, the ! 
appointment can only be made with the consent of the mother, * 
unless the proposed guardian gives security for the support and [ 
proper education of the children whilst minors . 3 

A father or other person entitled to the custody of an infant can recover Remedies, 
such custody by suit. 4 

When, the child is within the limits of the ordinary original civil juris- 
diction of the High Courts of Bengal, Madras, and Bombay, he can apply 
for relief under sec. 491 of the Code of Criminal Procedure. 5 

Sec. 25 of the Guardians and Wards Act, 1890, 6 gives the District 
Courts power to arrest a ward and deliver him into the custody of his 
guardian. 

Where the child is confined under such circumstances that the con- 
finement amounts to an offence, sec. 100 of the Criminal Procedure Code 7 
is applicable, and sec. 552 of the same code deals with the case of a female 
child under fourteen years of age, who has been detained for an unlawful 
purpose. 

The powers of a guardian (de facto or de jure) to alienate the property 
of his ward are the same as those of a manager of a joint family acting for 
a minor coparcener, see post, pp, 285 et seq. 

1 Act XV. of 1856, s. 3. The ap- 3 Act XV. of 1856, s. 3. 
plication may bp made under that 4 Sharifa v. Munehhan (1901), 

Act, or under the Guardians and 25 Bom. 574 ; 2 Bom. L. R. 617; 

Wards Act (VIII. of 1890). In the Balmakund v. Janhi (1881), 3 AIL 
latter case the conditions necessary 403; Achrathal Jelcisandas v. OM~ 
for an application under Act VIII. manlal Pafbhud as (1916), 40 Bom. 
of 1890 would apply. Act XV. of 600; 18 Bom. L. R. 582. See, how- 

1858 has in this matter no application ever. Shewn Lai v. Bindo (1904), 26 
to women who, by the rules of their All. 594. The guardian would bring 
caste, are capable of contracting a the suit in his own name. For recent 
second valid marriage. In Kishen v. examples of suits of this kind, see 
Emyet Hossain , S. D. A. hT.-W. P., Krishna v. Meade (1885), 9 Mad. 31; 

25th June, 1861, it was held that a S. C. Meade v. Krishna (1886), 9 Mad. 
woman of the Aheer caste does not 391; VenkammaT.Savitramma(i888) t 

by remarriage forfeit her rights to 12 Mad. 67 ; Abasi v. Dunne (1878), 
act as guardian of her son by her first 1 AIL 598. 
marriage. 5 Act V. of 1898. 

, 2 Act XV. of 1856,: s, 3. vSee Kims- s Act VIII. of 1890. 



CHAPTER VI. 


Of what the 
family con- 
sists. 


Rights of 
members. 


THE JOINT FAMILY AND ITS PROPERTY, 

Among Hindus a family is not ordinarily composed only of 
parents and their unmarried children, although that type of 
family is sometimes to be found. The family would generally 
be composed of a man, his wife, or wives, his unmarried children, 
his married sons and their wives and children, and, in cases 
where they are not maintained by their husband’s family, his 
widowed daughters . 1 

A family of this type, although in many respects complete 
in itself, may be a component part of a larger family. This 
larger family consists of all the descendants in the male line 
from a common ancestor, and their wives, sons, and unmarried 
daughters . 2 

Whether the family be of the larger or smaller type, the 
members would ordinarily live together, being maintained from 
the common purse, and performing jointly the ceremonies 
required by their religion. 

A family so living together is called by English lawyers a 
joint Hindu family, and in its ordinary condition the members of 
it are said to be joint in food, worship, and estate,, 

“The fundamental principle of the Hindu joint family is the tie of 
sapindaship. 3 Without that it is impossible to form a joint family. 55 4 

The rights of the individual members in the property belong- 
ing to the family vary, in accordance with the school of law to 
which the family belongs . 5 

If the family be governed by the Bengal school of law, sons 


1 See ante, p. 207, and post , pp. 4 Karsondas DTiaramsey v. Gangabai 

234, 235. (1908), 32 Bom. 479, at p. 493 ; 10 

2 See Intro, to “ Study of Hindu- Bom, L. R.184. K. K. Bhattaeharya’s 

isih, 55 by Guru Prosad Son, pp. “ Law Relating to the Joint Hindu 
87-90. ' -U Family,” pp. 38, 39, 137. ' 

3 See post, p. 379, 5 See ante, p. 20. 
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have no rights in the ancestral property during the lifetime of 
their father, and such property is completely at his disposal. 

On his death intestate they acquire rights by inheritance. 

The case of a family governed by the Mitakshara school of s 
law is different. Within certain limits a son acquires by birth i 
rights in the ancestral property, and can assert such rights even I 
against his own father. 

According to the Mitakshara school of law, “ The conception. Joint family 
of a Hindu family is a common male ancestor with his hneal|the°Mitak- to 
descendants in the male line, and so long as that family is inf hara ‘ 
its normal condition, viz. the undivided state, it forms a | 
corporate body,” 1 or unit, 2 iil the sense of having a continuous! 
existence notwithstanding the death of individual members. 3 ^ 

■ 

“Such corporate body, with its heritage, is purely a creation of law 
and cannot be created by act of parties, save in so far that by adoption 
a stranger may be affiliated as a member of that corporate family. 

“ According to the above conception of a family there may, of course, 
be one or more families all with one common ancestor, and each of the 
branches of that family with a separate common ancestor.’ 5 4 

ci So long as a family remains an undivided unit, two or more members 
thereof — whether they be members of different branches or of one and 
the same branch of the family — can have no legal existence as a separate 
independent unit; but if they comprise all the members of a branch, 
or of a sub-branch, they can form a distinct and separate corporate unit 
within the larger corporate unit and hold property as such. Such pro- 
perty may be the 4 self -acquisition 5 or c obstructed heritage 5 5 of a paternal 
ancestor of that branch as distinguished from the other branches, which 
property has come to that branch and to that branch alone as c unobstructed 
heritage,’ or it may be the self -acquisition of one or more individual 
members of that branch, which by act of parties has been impressed with 
the character of joint property, 6 owned by that branch and that branch 
alone, to the exclusion of the other branches.” 7 

The joint family may be broken up by the separation of Disintegration 
individual members from the corporate body, or by the parti- of famiiy * 
tion of the rights of all the members. On such separation or 


1 Sudarsanam Maistri v. Narasim - 
hulu Maistri (1901), 25 Mad. 149, at 
p. 154; Gan Savant Bal Savant v. 
Narayan Dhond Savant (1883), 7 
Bom. 467, at p. 471. 

2 Ram Narain Singh ( Bajali ) v. 
Pertum Singh (1873), 11 B. L. B. 397, 
at p. 404 ; 20 W. B. C. B. 189, at p. 
191. 

3 It is not a corporation in the 

sense of being a legal person ; Sole- 


kanadha Vannimundar v. Sokkanadha 
Vannimundar (1904), 28 Mad. 344, 
at p. 345. 

4 Sudarsanam Maistri v, Narasim - 
hulu Maistri (1901), 25 Mad. 149, at 
p. 154. 

5 Post, p. 253. 

6 Post, p. 245. 

7 Sudarsanam Maistri v. Narasim- 
hulu Maistri (1901), 25 Mad. 149, at 
p. 155. 
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j| partition, the separating or dividing members form new families, 
to which the joint family system applies . 1 

The joint family may also come to an end by the death of 
the last surviving coparcener, in which case, in default of his 
disposing of the property, his heir takes by inheritance. 

“ By the nature of the case the joint family must commence, and also 
must end, when it does end, in an individual who holds the property in 
a separate condition. If this individual dies without becoming the root 
of a joint family, the Mitakshara law gives an interim enjoyment of the 
property to his female representatives, when there are any, and then 
transfers it to a collateral heir as the origin of a new joint family/'’ 2 

The joint family system undoubtedly owes its origin to the patriarchal 
system. As time advanced the exclusive rights of the father became modi- 
fied in favour of the sons, who asserted rights to an interest in the property, 
but continued to live together with unity of possession of the family property. 

As to the origin of the joint family system, and as to the similarities 
between it and other ancient systems of law, see Sir Henry Maine’s 
“ Ancient Law,” pp. 123-161 ; Mayne’s “ Hindu Law,” 8th cd., chap. vii. ; 
Krishna Kamal Bhattacharva’s “ Law Relating to the Joint Hindu Family,” 
Lectures I. and IX. ; J ogendranath Bhattacharya’s “ Commentaries on the 
Hindu Law/ 5 2nd ed., pp. 216-218. 

Burden of In a suit which involves a question as to whether a family 
famHyor 0 was joint or separate, or whether a particular property belonged 
fonu? rtybemg a joint family, or was the separate acquisition of an individual 
member of the family , 3 the burden of proof would depend upon 
the allegations in the pleadings or at the hearing, and would, 
as in other cases, lie on the person who would fail if no evidence 
at all were given on either side . 4 

This burden of proof would be shifted by the following 
presumptions: — 

Presumption Every Hindu family is presumed to be joint in food, worship, 
of umon. and estate. The property belonging to the family is presumed 

I to be joint and undivided, the burden of proving a separation 
being upon the person alleging it . 5 

As to the presumption with regard to property in the name of a copar- 
cener, see post, pp. 254. 



1 Bata Krishna Naik v. Chintamani 
Naik (1885), 12 Calc. 262. 

2 Bam Narain Singh {Rajah) v. 
Pertum Singh (1873), 11 B. L. R 397 ; 

at p. 404 ; 20 W. R. C. R 189, at p. 192. 
See Saminadha Pillai v. T'hangaihanni 

(1895), 19 Mad. 70; Jasoda Koer v. 
Shea Pershad Singh { 1889), 17 Calc. 33, 

at p. 36. See post, pp/24I, 242. 


3 See post, pp. 248-254. 

4 Indian Evidence Act (I. of 1872), 
s. 102. See Bhola/nath Mahta v. 
Ajoodhia Persad Sookul (1873), 12 
B. L. R. 336 ; 20 W. R. C. R (35. 

5 Rewun Persad v. Radha Beeby 
(Mussumat) (1846), 4 M. I. A. 137, 
at p. 168 ; Naragunty Ruichmceda - . 
vmmh r, Venyama Naidoo (1861), 
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This presumption is merely a presumption as to the continuance of a 
juridical relationship , 1 combined with a presumption as to the ordinary 
practice of Hindu families . 2 It applies as much to the case of a father 
and son, governed by the Mitakshara law, as to the ease of brothers and 
other coparceners . 3 . It takes the place of evidence, and may be displaced 
by evidence of a state of things inconsistent with such presumption . 4 

It is not necessary, for the preservation of the joint nature Separation in 
of family property, that the members of the family should live food ! 1 ” 5 < “ ld 
in' commensality ; they may dwell and mess apart, and yet 
remain joint in property . 3 

The presumption that the family is joint would be weakened, Separate 
if not rebutted, by evidence of separate trading funds, and ' 1oa!m ® 3 ’ 
property, and independent dealing with such property , 6 although 
the family may have been joint in food . 7 


9 M. I. A. 66, at p. 92 ; 1 W. R. P. C. 
30, at p. 3 2 ; Neelkisto Deb Bur mono 
v. Beerchunder Thalcoor (1869), 12 
M, I. A. 523, at p. 540 ; 3 B. L. R. 
P. C. 13, at p. 17 ; 12 W. R. P. C. 
21, at p. 23 ; Cheetha ( Mussamut ) v. 
Miheen Loll (Baboo) (1867), 11 

M. I. A. 369 ; Brit Koer v. Mahadeo 
Per shad Singh ( 1894), 21 I A. 134, 
at p. 135; 22 Calc. 85, at p. 89 ; 
Bhugobutiy Misrain v. Domun Mis- 
ser (1875), 24 W. R. C. R. 365 ; 
Tarueh Chunder Poddar v. Jodeshur 
Chunder Koondoo (1873), 11 B. L. R. 
193 ; 19 W. R. C. R. 178 ; Shib 
Per shad Clmcherbutty v. Gunga 
Monee Debee (1871), 16 W. R. C. R. 
291 ; Oassumbhoy " Ahmedbhoy v. 
Ahmedbhoy Hubibhoy (1887), 12 

Bom. 280, at p. 309 ; Bilash Koon- 
ivar ( Mussamut ) v. Bhawanee Bulcsh 
Narain (Baboo), W. R. 1864, C. R. 
1 ; Bissumbhur Sircar v. Soorodhuny 
Dossee (1865), 3 W. R. C. R. 21; 
Treetochun Boy v. Rajkishen Roy 
(1866), 5 W. R. C. R. 214; Beer 
Narain Sircar v. Teen Cowree Nundee 
(1864), 1 W. R. 0. R. 316. 

1 Cf. Indian Evidence Act (I. of 
1872), ss. 109, 114, illustration (d). 

2 Indian Evidence Act (I. of 1872), 
e. 114. 

3 KalUanji v. Bezonji (1908), 32 
Bom, 512 ; 10 Bom. L. R. 754. 

* See Bholanath Mahta v. Ajoodhia 
Persad Soofad (1873), 12 B. L. R. 
336 ; 20 W. R. C. R. 65, 


5 Ganesh Dull Thalcoor (Chowdhry) 
v. Jewach Thalcoor win (Mussummat) 
(1903), 31 I. A. 10 ; 31 Calc. 262 ; 
8 C. W. 1ST. 146; 6 Bom. L. R. 1; 
Rewun Persad v. Radha Beeby (Mus$u~ 
mat) (1846), 4 M. I. A. 137, at p. 168 ; 
7 W. R. P. C. 35, at p. 37 ; Nursingh 
Das (Rai) v. Narain Das (Rai) (1871), 3 
N. W. P. 217, at p. 235 ; Banee Mad » 
hub MooJcerjee v. Bhuggdbuity Chum 
Banerjee (1867), 8 W. R. 0. R. 270 ; 
Eurish Chunder MooJcerjee v. Mohhoda 
Delia (1872), 17 W. R. C. R. 564; 
Slierajooddeen Ahmed ( Shaikh ) v. 
Horel Singh (1876), 25 W. R. G R. 
116 ; Parbutty Coomar v. Sudabut 
Persad (1865), 2 Hay, 315 ; Gout Lull 
Singh v. Moliesh Narain Ghose (1870), 
14 W. R. C. R. 484 ; Pearee Monee 
Bibee v. Madhub Singh (1871), 15 
W. R, C. R. 93 ; Belas Koer ( Mus - 
samut) v. Bhowanee Bulcsh (Baboo) 
(1863), Marsh, 64.1 ; S. C. on review, 
W. R. 1864, 0. R. 1 ; Vurdyengar 
v. Alagasingyengar (1807), Strange’s 
t£ Hindu Law,” vol. iL p. 371. 

6 Bodh Sing Doodhooria v. Gttnesh 
Chunder Sen (1873), 12 B. L. R. 317; 
19 W. R. 0. B. 356. See Mnrari 
Vithoji v, Muhmd Shiva ji Nails 
Golatlcar (1890),, 15 Bom. 201 ; Mak- 
hun Lall Dull v. Ram Ball Shaw 
(1898), 3 C W. N. 134 ; Peary Ball v. 
Bhawoot Koer (1862), W. R. Sp. No. 
18 ; Udoy Chand Biswas v, Bamboo 
Ram Biswas (1882), 11 C. L. R. 514. 

- See Bodh Sing Doodhooria v. 
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Some holdings The circumstance that certain parcels are held in severalty does not 
in severalty. re j 3U fc the presumption as regards the rest of the joint estate . 1 

Where it is admitted or proved that a disruption of the 
unity of the joint family has taken place, this presumption has 
no application . 2 

When one coparcener separates from the others there is no presumption 
that the remaining members continue united. In that case an agree- 
ment to remain united or to reunite must be proved like any other fact : 3 
but where a share is allotted to more than one person the presumption 
will be that such persons remain joint . 4 
No presump* When it is admitted or proved that the members of the family were 
of°s a aration 6 no ^ * n a com P^‘ e state nn i° n the time of the institution of the suit, 
p * there is no presumption as to the family being joint at a particular time , 5 
or as to when the separation took place, but it lies upon the plaintiff to 
prove such a case as would entitle him to the relief which he seeks . 5 

When partial partition is admitted or proved the presumption is that 
there has been an entire partition both with reference to interest and 
properties . 7 

There is authority under the Bengal school of law that when one 
coparcener separates from the others who remain joint, such others are 
to be treated as reunited , 8 but it is submitted that such separation in 
no way affects the status inter se of the coparceners who remain joint . 9 

( runesh Chunder Sen (1878), 12 Ranganatha Rao v. Narayanasami 

B. L. R. 317, at p. 326 ; 19 W. R. C. R, Naicher (1900), 31 Mad. 482, that 
356, at p. 357; Gajindar Narain(Rai) there is no presumption of a general 
Y. Harihar Narain ( Rai ) (190S), 12 division among all the members of a 

C. W. N. 687. coparcenary from the fact that one 

1 Sreeram Ghost v. Sreenatk Butt of its members has separated. 

Chowdhry (1867),« 7 W. R. C. R. 451. 4 See Burga Dei v. Balmalcund 

2 Radha Churn Bass v. Kripa Sin - (1906), 29 All. 93. 

dim Bass (1879), 5 Calc. 474 ; 4 5 Ohhoy Churn Ghose v. Gdbind 

C. L. R. 428; Rannoo v. Kashee Ram Chunder Bey (1882), 9 Calc. 237, at 
(1877), 3 Calc. 3.15 ; Vaidyanatlia p.243. 

Aiyar v. Aiyascmy Aiyar (1908), 32 6 Ram Ghulam Singh v. Ram 

Mad. 191 ; Badal Singh v. Chutter - Behan Singh { 1895), 18 All. 90. 
dharee Singh (1868), 9 W. R. C. R. 7 Vaidyanatlia Aiyar v. Aiyasami 
558; Somungotvda v. Bhurmungowda Aiyar (1908), 32 Mad. 191, at p. 195 ; 
(1863), 1 Bom. H. C. 43. Anandibai v. Ilarisuba Pai (1911), 

3 Balabux Ladhuram v. Ruhhmabai 35 Bom. 293 ; 13 Bom. L. R. 287, 

(1903), 30 T. A. 330 ; 30 Calc. 725 ; see post, pp. 340, 343, 344. 

7 0. W. K 642 ; 5 Bom. L. R. 469 ; 8 Jaudub Chunder Ghose v. Benod- 

Radha Churn Bass v. Kripa Sindhu beharry Ghose (1862), 1 Hyde, 214 ; 
Bass (1879), 5 Calc, 474; 4 C. L. R. Petambwr Butt v. Hurish Chunder 
428 ; Kulada Proshad Panday v. Hari - Butt (1871), 15 W. R. C. E. 200. See 
jioda Chatter jee (1912), 40 Calc. 407; Kesabram Mahapaitar v. Nandkishor 
17 C. W. N. 102 (a case where one of Mahapaitar { 1 869), 3 R. L. R. A. 0. 7, 
the family had become a Christian) ; As to reunion, see post, pp. 359, 360. 
Babaji Akoha v.Battu Laxm,an (1912), 8 See Upendranarain Myti v. 

37 Bom. 64 ; 14 Bom. L. R. 923. See, Gopeenath Bern (1883), 9 Calc. 817 ; 
however, Upmdranarain Myti v. 12 C. L. R. 356 ; Sudarsanam Maistri 
Gopeenath Bera (1883), 9 Calc. 817; v. Narasimhulu Maistri (1901), 25 
12 (X L. R. 356. It was held in Mad. 149, at pp. 156, 157. Post, p. 344, 
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“The strength of the presumption necessarily varies in strength of i 
every case. The presumption of union is stronger in the case pre3umptl0n ' 
of brothers than in the case of cousins, and the farther you go 
from the founder of the family, the presumption becomes 
weaker and weaker.” 1 

In practice a family does not continue joint for many generations. 

It lias been said 2 3 that “ in no ease . . . will it be found that the diluted 
degree of blood relationship amongst the members of the complex family 
group extends beyond the fourth degree. 55 Another writer says, “I 
doubt whether at this day there is a single undivided Hindu family through- 
out India, in which persons related to one another by a common ancestor 
beyond the seventh degree are to be found living together, or holding 
property in common. 55 3 The seventh degree, which is the limit of sapin - 
daship, 4 5 seems always to have been the limit. 6 

The presumption as to union applies to new families formed New families, 
from the separation of members of an old family . 6 

The property belonging to a joint family is hereinafter Coparcenary : 
called the coparcenary property, propeity. 

The expression used in the Mitakshara is translated as “ ancestral 
property, 55 7 i,e. property transmitted in the direct male line from a common 
ancestor ; but having regard to the fact that under the decisions 8 all 
property held by the members of a Mitakshara family, as such, is ordinarily 
coparcenary property, and that in every ease it cannot properly be des- 
cribed as “ancestral, 55 it is, I think, more convenient to use the term 
“coparcenary. 55 

Who are Coparceners. 

The members of the family who are entitled to an Coparceners, 
interest in the property of the family are hereinafter called 
coparceners. 

Under the Bengal school the coparceners consist of the Coparceners 
persons, whether male or female, entitled to shares in the the 0 Bengai° 
coparcenary property by inheritance, transfer, or a will, or by school ‘ 


1 Moro Vishvanathv. Ganesh Vithal Relating to the Joint Hindu Family, 5 5 
(1873), 10 Bom. IL C. 444, at p. pp. 136-138, 

468. Mr. Ellis’ remarks, Strange’s 6 Bata Krishna Naih v. Chintamani 
“ Hindu Law, 55 ii. 347. Naik (1885), .12 Calc. 262. 

2 Introduction ,to “Study of 7 PUrarjit, as distinguished from 

Hinduism, 55 by G. P. Sen, p. 89. Swarjit, self-acquired. 

3 K. K. Bhattacharya’s “Law 8 Post, pp. 238, 239. See Karsondas 

Relating to the Joint Hindu Family, 55 Dharamsey v. Gangaba i (1908), 32 
p. 137. Bom. 479 ; 10 Bom. L. R. 184; 

4 See post, p. 379. Haridas Lalji v. Narotam Eaghavji 

5 K K. Bhattaeharya’s “Law (1912), 14 Bom. L. R. 237. 
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virtue of some other mode of acquisition . 1 These shares are 
defined . 2 . ; v 

There is under that school no right of Survivorship. On 
the death of a coparcener his share passes by inheritance or by 
will A son, therefore, cannot, as such , 3 as under the Mitakshara 
law, be a coparcener with hisiather.- 4 -’- 

Under the Bengal school of law a Hindu may, without any 
restriction, dispose of his property 5 (although it may be an 
undivided share }, 6 -whether ancestral or self-acquired, by sale, 
mortgage, gift, or will, whether in favour of strangers or in favour 
of some of his own issue or relations, to the exclusion of others ; 7 

This applies also to property, 8 the succession to which is governed by 
the law of primogeniture, 9 

Ihe sons do not acquire any right in their father’s property 
except under his will or as his heirs . 10 

In Soorjeemoney Dossee (Sreemutty) v. Denohmdhoo Mnllich (1857), 11 
the Supreme Court of Bengal laid down the following propositions with 
regard to joint property governed by the Bengal school of law ; — 

L 41 Each of the co-sharers has a right to call for a partition, 1 : 2 but until 


1 As, for instance, when the pro- Ben. S. D. A. 1859, p. 229, at pp. 250, 

perty has been acquired by the joint 251 ; Bhoobunmoyee Ddbea Chow 
exertions of the members of the d'hrain v. Bamkishore Acharj Choivdree 
family, or where persons who are not Ben. S. D. A. 1860, p. 485, at p. 4S9 ; 
coparceners have been treated as such Kumla Kciunt Chukerbutty v. Gooroo 
by the real coparceners; cf. Girhi Govind Chowdree (1829), 4 Ben. SeL 
Rani Misrcmi v. Chandra Lai Kanth R. 322 (2nd ed. 410) ; Certificate of 
(1912), 17 0. W. N. 62. judges of Bengal Sudder Dewanny 

2 Soorjeemoney Dossee ( SreemyMy ) Adawlut, set out in 6 Ben. gel. E. 

v. Denobimdoo Mullich (1857), 0 at p. 73 (2nd ed., p. 85); Tamm 
M, I. A. 526, at p. 553 ; 4 W. R. Churn v. Dasee Daseea ( Mussummaut ) 
P. C. 114, at p. 115; Rajhishore (.1824), 3 Ben. Sel. R. 397 (2nd ed., 
Lahoory v. Gobind Ohunder Lahoory p. 530) ; Debendra Coomar Roy 
(1875), 1 Calc. 27 ; 24 W. R. C. B. Chowdhry v. Brojendra Coomar Roy 
234 ; 4 I. A. 153; see Sheo Soondary Chowdhry (1890), 17 Calc. 886 ; 

v. Pirthee Singh (1877), 4 L A. 147. Shamachurn Sircar’s “ Vyavastha 

3 There might be a ease of a son Darpana,” 2nd ed., 552 ei seq. 

taking by a transfer or a will a share s Uddoy Additya Deb v. Jadithlal 
in property in which his father is also Adiliya Deb (1879), 5 Calc, 11.3; 4 
a sharer. C. L. R. 181 ; S. 0. on appeal 

* See Bejoy Krishna Ghosh v. (1881), 8 I. A. 248: 8 Calc. 199. 

Ashutosh Ghosh (1908), 13 0. W. 77. Ramin, Khootia v. Lob • t h Kh oof- i 

396. (1881), 7 Calc. 461 ; 9 0. L. R, 243. 

5 The property is not coparcenary & Post, pp. 284, 265. 
property, but is on the same footing 10 See Dharmadas Kundu v. Aim uhja 
as self-acquired property. Dhan Kundu (1900), 10 C. W. 1ST. 765. 

* Post p. 299. 11 C M. I. A. 526, at p. 539. 

7 Bamkishore Acharj Choivdree 12 ** Bayabhaga,” chap. Six. s, J, 

v. Bhoobunmoyee Debea Choivdnmu para. 16. 
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such partition takes place . . . the whole remains common stock; the 
co-sharers being equally interested in every part of it. 

2. “ On the death of an original co-sharer his heirs stand in his place 
and succeed to his rights as they stood at his death ; his rights may also, 
in Ills lifetime, pass to strangers, either by alienation, or, as is the case of 
creditors, by operation of law; 1 ... but in all cases those who come 
in, in the place of the original co-sharer, by inheritance, assignment, or 
operation of law, can take only his rights as they stand, including, of course, 
the right to call for a partition. 

3. “ Whatever increment is made to the common stock, whilst the 
estate continues joint, falls into and becomes part of that stock.” 

Under the Mitakshara law a male Hindu acquires by birth or 
adoption a vested interest in all coparcenary property 2 (whether 
ancestral or not , 3 and -whether acquired before or after his 
birth 4 or adoption , 5 as the ease may be), held by his father, or 
father’s father, or father’s father’s father, at the time of his 
birth 6 or adoption, as the case may be, as members of a joint 
family even during their lifetime . 7 

Those persons who by birth or adoption so acquire an interest 
in the coparcenary property are coparceners . 8 A person can 


1 Post , pp. 299-301. 

2 He does not by birth acquire an 

interest in a mere right of suit, or 
in an equitable right to procure an 
alteration in a grant : Ujagur Singh 
( Chaudhri ) v. Pitam Singh (CJiaudhri) 
(1881), 8 I. A. 190; 4 AIL 120. 
He acquires an interest in debutter 
property; Pam Chandra Panda v. 
Pam Krishna Mahapatra (1906), 33 
Calc. 507. * 

3 Karsondas Dharamsey v. Gangahai 
(1908), 32 Bom. 479 ; 10 Bom. L. R. 
184 ; see, however, Jamna Prasad v. 
Pam Partap (1907), 29 AIL 667. 

4 Pamanna v. Venkata (1888), 11 
Mad. 246 ; Jugmohandas Mangaldas 
v. Sir Mangaldas Nallmbhoy (1886), 
10 Bom. 528, at p. 581 ; Jsree Per- 
shad Singh v. Nasib Kooer (1884), 10 
Gale. 1017, at p. 1021 ; contra per 
Mitter, J., Gunga Prosad v. Ajudhia 
Pershad (1881), 8 Calc. 131, at p. 
134 ; S, 0. Gunga Pershad v. Sheodyal 
Singh , 9 C. L. R. 417, at p. 420. 

5 Sudamind Mohapaitur v. Soorjo 
Monee Payee (1869), 11 W. R. 0. R. 
436. 

6 He acquires no interest in property 
which had ceased to belong to the 
family at the time of his birth ; Lachni 

H.Iu 


Narain Prasad v. Iiishan Kishore 
Chand (1915), 38 All. 126. 

1 Sura j Bunsi Koer v. Sheo Pro- 
shad Singh {l%7§), 6 I. A. 88, at pp. 
99, 100; 5 Calc. 148, at p. 164; 4 
C. L. R, 226, at p. 232 ; Paja Pam 
Tewary v. Imchmun Persad (1867), 
B. L. R. Sup. Vol. 731 ; 8 W. B. C. 
R. 15; 2 Ind. Jur. N. S. 216 ; Sudar- 
sanam Maistri v. Narasimliulu Maistri 
(1901), 25 Mad. 149, at p. 155; Ka- 
ruppai Nachiar v. Sa nJca ranaryan a 
Chetty (1903), 27 Mad. 300, at p. 
313 ; Subbayya v. Surayya (1887), 10 
Mad. 251, at p. 254 ; Sartaj Kuari 
{Pani) v. Deoraj Kuari ( Pani ) (1888), 
15 I. A. 51, at p. 61 ; 10 All. 272, at 
pp. 284, 285; Pam Narain Singh 
{Rajah) v. Pertum Singh (1873), 11 
B. L. R, 397, at pp. 401, 402 ; 20 W. 
R.C.R. 189, at p. 190; Goor Surun Doss 
v. Main Surun Bhuhul (1866), 5 
R. C. R. 54 ; Sudanund Mohapaitur 
v. Soorjo Monee Payee (1869), II W. 
R. C. R. 436. 

8 They have, individually, no pro- 
prietary right until partition, which; 
is treated by the Mitakshara as one 
of the sources of such right. See 
Chuchun Lull Singh v. Poran Chunder 
Singh (1868), 9 W. R. C. R. 483. 
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also become a coparcener by the death of an ancestor whose 
existence excludes him from the copartnership . 1 

All the coparceners are male descendants in the male line 
of the acquirer of the property . 2 

It is also said to be possible that a person can become a coparcener by 
treatment as such by the coparceners. 3 

Where property is acquired jointly by members of a family they are 
all coparceners therein. 4 

The interest that a son acquires is equal to that of his father. 
He does not acquire his title through his father, but separately 
and independently of his father . 5 He has no independent 
dominion over the property . 6 

The distance in degree from the founder of the family does 
not affect the right of coparcenership , 7 but the coparceners are 
limited to the head of each stock, and his sons, son’s sons, and 
son’s son’s sons . 8 

Thus the body of coparceners cannot include any individual together 
with a male descendant of his other than his son, grandson, or great- 
grandson, or, in other words, no man can be a coparcener if his great- 
great-grandfather is also a coparcener. 

If either his father, grandfather, or great-grandfather survive his 
great-great-grandfather, then he steps into the coparcenary on the death 
of the great -great -grandfather. If they all predecease his great-great- 
grandfather, he does not take, but the interest survives to the collaterals, 
if any. If there is no coparcener, then the heir of the great-great-grand- 
father takes by inheritance. 

In Moro Vishvanath v. Ganesh Vithal 8 (1873), Nanabhai Haridas, J., 
said, “ The rule which I deduce from the authority oil the subject is not 
that a partition cannot be demanded by one more than four degrees re- 
moved from the acquirer or original owner of the property, sought to be 
divided, but that it cannot be demanded by one more than four degrees 


1 Below, Rajah) v. Yenumala Ramandora Garu 

2 Bhattacharya’s “Hindu Law,” (Sri Rajah) (1870), 6 Mad. H. C. 93; 

2nd eel, p. 323. Girwurdharee Sing (Baboo) v. Kulahiil 

3 Girhi Rani Misrani v. Chandra Sing (1825), 4 Ben. Sel. R. 9 (new 
Lai Kanth (1912), 17 C. W. N 62. edition, 12). 

4 Post, p. 239. 8 See Moro Vishvanath v, Ganesh 

6 Sundar Lai v. Chhitar Mai (1906), Vithal (1873), 10 Bom. II. 0. 444, at 

29 All. 1. p. 449 ; Bhattacharya’s “ Hindu 

, 8 Baldeo Das v. Sham Lai (1875), Law,” 2nd ed,, p. 323. 

1 AIL 77 ; Beer Kishore Sukye Singh 8 10 Bom. H. C. Rep. 444, at p. 

(Baboo) v. Hur Bullub Narain Singh 465. As to the application of this 
(Baboo) (1867), 7 W. It. C. R. 502. principle to an impartible estate, see 

7 Moro Vishvanath v. Ganesh Yenumala Gavuridemmma Gant (Sri 

Vithal (1873), 10 Bom. H. O. 444 ; Rajah) v. Yenumala Ramandora Garu 
Yenumala Gamtidevamma Garu (Sri (Sri Rajah) (1870), 6 Mad. H. 0. 93, ; 
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ILLEGITIMATE SON. 

removed from the last owner, however remote he may be from the original 
owner thereof.” 

This is the only case in which a male member of a Mitakshara family 
who is free from defects which operate as grounds for exclusion from parti- 
tion, 1 is not a coparcener. As he is not a sapinda of his great-great-grand- 
father, he does not on his death, in that case, become a coparcener. 

An illegitimate son of a member of one of the three regenerate illegitimate 
classes acquires no rights as coparcener in coparcenary property . 2 

According to the Mitakshara school, an illegitimate son of 
a Suclra can inherit 3 4 and be a coparcener, if he be not the result 
of adulterous ^ or incestuous intercourse . 5 

An illegitimate son of a Sudra does not acquire an interest 
by birth, and therefore cannot claim partition against his father, 
or against his father’s coparceners , 6 other than the sons of his 
father, or dispute his father’s dealings with the coparcenary 
property , 7 but his father can permit him to have a share of the 
coparcenary property , 8 equal to that of a legitimate son . 9 

On the death of his father he becomes a coparcener with 
the legitimate sons, and on their deaths takes by survivorship . 10 


1 Post , pp. 228, 229. 8 AIL 387. 

2 Roshan Singh v. Ralwant Singh 6 Daiti Parisi Nayudu v. Patti 
(1899), 27 I. A. 51, at p. 56 ; 22 AIL Bangaru Nayudu (1869), 4 Mad. H. 
191, at p. 197 j 2 Bom. L. R. 529 ; C. 204. The right is not subject to 
Run Murdun Syn ( Chuoturya ) v. a further condition that a marriage 
Salmh PurhuladSyn (1857), 7 M. I. A. could have taken place between the 
18; 4 W. R. P. C. 132. As to his right father and the mother according to 
of maintenance, see ante, pp. 207, 208. the custom of the caste to which the 

3 Ralii v. Govinda Valad Teja mother belonged: Soundararajan v. 
(1875), 1 Bom. 97; Sadu v. Baiza Arunachalam Chetty (1915), 39 Mad. 
(1878), 4 Bom. 37; Sarasuti v. 136. 

Mannu (1879), 2 AIL 134 ; Ilargobind 6 Krishnayyan y . Mutiusami (18S3), 
Kuan v. Dharam Singh (1884), 6 All. 7 Mad. 407. 

329 ; ■ Krislmayyan v. Mutiusami 7 Ram Saran Garain v. Tehchand 
(1883), 7 Mad. 407 ; N. Krishnamma Garain (1900), 28 Calc. 194. 
v, N. Papa (1869), 4 Mad. H. C. 234 ; 8 Ram Saran Garain v. Tehchand 

Brindavana v. Radhamani (1888), 12 Garain (1900), 28 Calc. 194, at p. 203.; 
Mad. 72, at p. 86, See “ Mitakshara,” chap. i. s. 12 Vya- 

Valungypooly Taver v. Ramasawmy vahara Mayukha,” chap. iv. s. 4, 

Pandia Palaver (1869), 13 M. I. A. para. 32; Colobrooke’s “ Digest,” 

141, at p. 159 ; 3 B. L. R. P. C. I, vol. iii; p. 143. 

at p. 4; 12 W. R. P. C. 41, at 9 Karuppannan Ohetti v, Buloham 

p. 43 ; “ Manu,” chap. ix. para. 179 ; Chetti (1899), 23 Mad. 16. 

Yajnavalkya,” chap. ii. para. 135 ; 10 J ogendra Bhiipati Burn Okundim 

“ Mitakshara,” chap. i. s. xii. Mahapatra (Raja) v. Nityammd Man* 

4 Raid v. Govinda Valad Teja singh (1890), 17 I. A. 128; 18 Calc. 

(1875), 1 Bom. 97 ; Vencatachetta 151. S. C. in Court below (1885), 

Chetty v, Parvaiham (1875)# 8 Mad. II Calc. 702 ; Sadu y. Baiza (1878), 

H. C. 134 ; Dalip y, Qanpat (1886), 4 Bom. 37, at pp. 44, 45* 
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He can bring a suit against them for partition, 1 and his sons are entitled 
to share with the sons of legitimate sons. 2 

In case of a partition between the illegitimate sons and legitimate sons, 
the former are each entitled only to half a share of one of the latter. 3 

As he does not represent his father he has no right as against the un- 
divided brothers of his father or against the sons of such brothers. 4 

He is thus only by right a coparcener when there- are legitimate sons, 
and the father has died separated from his brothers. 5 

An illegitimate son who cannot inherit, or be a coparcener, is entitled 
to maintenance out of the property in which his father was a coparcener. 6 
This right can be enforced against impartible property. 7 

As to his right of inheritance, see post, pp. 382-385, 423. 

| Under the Mitakshara law, a woman cannot become a 

f coparcener 8 with male coparceners. 9 

I 

There is nothing to prevent a female member of the family acquiring a 
right by adverse possession. 10 

1 Under all the. schools, of law, those who by Hindu law are 
incapacitated by physical infirmity from inheriting, are also 
: incapacitated from taking as coparceners, or from taking a 
1 share on a partition, but if they would otherwise be coparceners 
1 they are entitled to maintenance 11 for themselves and for the 
persons whom they are legally or morally bound to support, 12 


1 Thangam Pillai v. Suppa Pillai 7 Pun Murdun Syn ( Ghuoiurya ) v. 
(1888), 12 Had. 401. Sahub Purhulad Syn (1S57), 7 M. I. 

" FaMrappa v. Fakir appa (1902), 4 A. 18 ; 4 W. R. P. C. 132; Muttu- 
Bom. L. R. 809. sawmy Jagavera Yettappa Naicker v. 

8 Parvathi v. Thinmalai (1887), Vencataswam Yettaya (1868), 12 M. 
10 Mad. 334, at p. 344 ; Chellammal I. A. 203 ; 2 B. L. R. (P. 0.) 15 ; II 
v. Eanganatham Pillai (1910), 34 W. R. P. C. 6, ante , p. 208. 

Mad. 277; Vencataram v. Vencata 8 Purina Bibee v. Badhalcismi 
Lutchemee TJmmal (1817), 2 Str. N. Fas (1903), 31 Calc. 47 6. 

0. 127, at p. 137; “ Mitakshara, 55 9 As to the cases where women hold 
chap. i. s. 11 ; “ Mayukha,” chap. iv. jointly, see post, pp. 327, 328. 
s. 4, para. 32; Colobrooke’s “ Digest, 55 10 Sham Koer v. Dah Koer (1902), 
vol. in. p. 143. 291. A. 132 ; 29 Calc. 664 ; 6 0. W. N. 

4 Krishnayyan v. Muttusami (1883), 657; 4 Bom. L. R. 547. 

7 Mad. 407 ; Banoji v. Kandoji(l885), 11 Bam Sahye BhukJcut v. Laljee 

8 Mad. 557; Parvathi v, Thirumalai Sahye {Lalla) (1881 ), 8 Calc. 149 ; 9 

(1887), 10 Mad. 334, at p. 346 ; Gopa- C. L. R. 457 ; Bam Soonder Boy v. 
lascmi Chetti v. Arunachelam Chetti Bam Sahye JBhugut (1882), 8 Calc. 
(1903), 27 Mad. 32. 919 ; “ Mitakshara, 55 chap. ii. s. 10 ; 

5 See Bamalinga Muppari v. Pava - “ Vyavahara Mayukha, 55 chap. iv. s. 

dai Goundan (1901), 25 Mad. 519, at 11; “ Dayabhaga, 55 chap. v. ; u Daya« 
pp. 521, 522. Krama-Sangraha,” chap. iii. ; post, p. 

6 “ Dayabhaga,” chap. ix. para. 271. 

28; “ Mitakshara, 55 chap. i. s. 12, Ante, pp. 206-212. 

para, 3. See mte 9 p. 208, 
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and on a partition of the coparcenary property provision should 
be made for such maintenance, 

As to the grounds of exclusion from inheritance, see post, pp. 368-374. 

A physical defect, which although not congenital excludes 
from inheritance, will, if it develops before separation or parti- 
tion, exclude from the coparcenary. 

This is the view taken by the Bengal High Court, 1 2 and is based upon 
the Mitakshara. 3 The Allahabad High Court has taken a contrary view, 3 
on the ground that the right vests on birth. It bases its decision upon a 
ease of inheritance, 4 which stands upon a different footing. It is, it is 
submitted, clear that the view of the former Court is correct. 

An excluded person who is cured of his malady after partition 
is apparently entitled to a share . 5 

This is an exception to the ordinary rule of Hindu law that an estate 
once vested cannot be devested. 

A disqualification arising subsequent to separation does not exclude. 6 

It is apparently competent to the other coparceners to waive the 
objection of disqualification. 7 

There is nothing to prevent a disqualified person from acquiring 
property by gift, 8 or otherwise than by inheritance or partition. 9 

Would a coparcener who had murdered his coparcener be entitled on 
partition to anything piorc than the share to which he was entitled before 
such murder ? It is submitted that he would not. Of. post f p. 373. 

The burden of proof is upon the person seeking to prove the 
disability . 10 


1 Ram Sahye Blmbbut v. Laljee 
Sahye (1881), 8 Calc. 149 ; 9 C. L. R. 
457 ; Ham Soonder Hoy v. Ham 
Sahye Bhug-ut (1882), 8 Caie. 919. 

2 Chap. ii. s. 10, paras. 6, 9. 

3 Tirheni Sakai v. Muhammad 
Umar (1905), 28 AIL 247. 

4 Deo Kishen v. Budh Pr abash 
(1883), 5 AIL 509. 

5 “Mitakshara,” chap. ii. s. 10, 
para. 7 ; “Mayukha,” chap. iv. s. II, 
para. 2 ; “ V iramitr oday a, ’ 5 chap, 
viii. ver. 4 ; Bhattaeharya’s “ Law 
of the Joint Family,” pp. 396, 397, 
411-414. See, however, Mayne’s 
a Hindu Law,” 8th ed., p. 675. 

8 “ Mitakshara,” chap. ii. s. 10, 
para. 6. See Shamachurn Audhiccaree 
Byraget y. Hoop Doss Byragee (1866), 

6 W. R. C. R. 68. . 

7 See Muddim Gopal Lai ( Lala ) 


v. Khikhinda Koer (Mussumat) (1890), 
18 I. A. 9 ; 18 Calc. 341. 

8 See Gang a Sakai v. Him Singh 
(1880), 2 All. 809. 

9 Court of Wards v. Kupidmun 
Sing (1873), 10 B. L. R. 364 ; 19 W. 
R.C.R. 164. 

10 Hdan Dasi v. Durga Das, 1 C. 
L. J. 323 ; Futiieb Ckwider Chatter jee. 
v. Juggut Mokinee Dabee (1874), 22 
W. R. C. R. 348 ; Chunder Monee 
Debia v. Kristo Chunder Mojoonidar 
(1872), 18 W. R. C. R. 375 ; Issur 
Chunder Sein v. Ranee Dossee (1865), 
2 W. R. a R. 125 ; Nullit Chunder 
Gooko v. Bugola Soonduree 'Dossee 
(1874),: 21 W. R. C. R. 249. Cf. 
Bkagaban Hamanuj Das (Mohunt) v. 
Hogkunundun Hamanuj Das (Mokuni) 
(1895), 22 I. A, 94 ; 22 Calc. 843, 
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The effect of exclusion from participation In the rights of 
the other members of the family is the same as If the person 
excluded were dead . 1 

So where the property of the coparcenary becomes rested in a single 
member, it is not devested by the birth of a son to the person who is 
disqualified, 2 but where it has not so vested the son by birth becomes a 
coparcener. 3 

In Madras and Bombay a coparcener, governed by the 
Mitakshara law, may renounce his interest in the coparcenary 
property either in favour of the body of coparceners, or in 
favour of one or more individual coparceners , 4 but in Bengal 
and the United Provinces he cannot renounce such interest 
without the consent of the whole body of coparceners . 5 * He 
can only renounce such interest with the acquiescence of the 
other members on his being given some trifle out of the family 
property . 8 

By renouncing his interest, he does not affect the rights of his sons . 7 


Rights of Coparceners. 

I. Subject to any power the manager may have to make 
arrangements for the enjoyment of the property , 8 each 
coparcener is entitled to joint possession of the coparcenary 
property with the other coparceners, and to the full enjoyment 
thereof. 


1 See Bhattaeharya’s “ Law of the 

Joint Family,” pp. 420-423 ; Bapuji 
Lakshman v. Pandurang (1882), 6 
Bom. 616 ; “ Mitakshara,” chap. ii. 
s. 10, para. 9; “ Viramitrodaya,” 

chap, viii. s, 6; “ Vivada Chinta- 
mani ” (Tagore’s translation), p. 244 ; 
“ Dayabhaga,” chap. v. para. 19 ; 
“ Smriti Chandrika,” chap. v. para. 
32 ; “ Vyavahara Mayukha,” .chap, 
iv. s. 11, para. 11. 

2 Bapuji Lakshman v. 

(1882), 6 Bom. 616. 

3 Krishna v. Sami (1885), 9 Mad. 

64, As to the conflict between this 

case and Bapuji Lakshman v. Dandu- 

rang (1882), 6 Bom. 616, see Mayne’s 

c< Hindu Law,” 8th ed., pp. 842-844. 


4 Peddaya v. Bamalingam (1888), 
11 Mad. 406. 

5 See Ghandar Kishore v. Dampat 
Kishore (1S94), 16 All. 369. See 
post, p. 302. An arrangement by 
which the widow of a coparcener was 
allowed to retain his share was upheld 
in Dal Chund v. Soonder (Mussumat) 
(1867), 2 Agra, 173. 

6 Sudarsanam Maisiri v. Narasim - 
hulu Maisiri (1901), 25 Mad. 149, at 
p. 1 56; “Mitakshara,” chap. i s. 2, 
paras. 11, 12 ; “ Manu,” chap. ix. 
para. 207. 

7 Shiva jirao Madhavrao v. Vasan- 
trao Madhavrao (1908), 33 Bom. 267; 
10 Bom. L. R. 778. 

8 Post - , p. 278. 
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Although he cannot sue for a share, he is entitled 1 to enforce 
his right to joint possession by a suit , 2 and. is not necessarily 
forced to sue for partition . 3 

In a case governed by the Bengal school of law, the Judicial Committee 
said, 4 “ If there be two or more tenants in common, and one (A) be in 
actual occupation of part of the estate, and is engaged in cultivating that 
part in a proper course of cultivation, as if it were his separate property, 
and another tenant in common (B) attempts to come upon the said part 
for the purpose of carrying on operations there inconsistent with the course 
of cultivation in which A is engaged, and the profitable use by him of the 
said part, and A resists and prevents such entry, not in denial of B’s title, 
but simply with the object of protecting himself in the profitable enjoyment 
of the land, such conduct on the part of A would not entitle B to a decree 
for joint possession. ... In India, a large proportion of the land, including 
many very large estates, is held in undivided shares, and if one shareholder 
can restrain another from cultivating a portion of the estate in a proper 
and husbandlike manner, the whole estate may, by means of cross in- 
junctions, have to remain altogether without cultivation until all the share- 
holders can agree upon a mode of cultivation to be adopted, or until a 
partition by metes and bounds can be effected — a work which in ordinary 
course, in large estates, would probably occupy a period including many 
seasons. In such a ease, in a climate like that of India, land which has 
been brought into cultivation would probably become waste or jungle, 
and greatly deteriorated in value. In Bengal the courts of justice, in cases 
where no specific rule exists, 5 are to act according to justice, equity, and 
good conscience, and if in a ease of shareholders holding lands in common, 
it should be found that one shareholder is in the act of cultivating a portion 
of the lands which is not being actually used by another, it would scarcely 
be consistent with the rule above indicated to restrain him from proceed- 
ing with his work, or to allow any other shareholder to appropriate to 
himself the fruits of the other’s labour or capital.” 

The mere fact of sole occupation by one coparcener does 
not necessarily constitute an ouster of other coparceners, nor 
does it entitle the latter to a decree for joint possession. 
Ouster means “ dispossession ” of one co-sharer by another 
where a hostile title is set up by the latter and when the 
occupation of the latter is not consistent with joint ownership . 6 

1 See Hulodhur Sein v. Gooroodoss Mahon Bay (1914), 18 0. W. N. 609. 
Boy (1873), 20 W. R. 0. R. 126, and 4 Watson and Company v. Bam 
eases, post P p. 267, note 5 ; Surendra Cbmd Dutt (1890), 17 I. A. 110, at 
Narain Sinha v. Bari Mohan Misser pp. 120, 121 ,* 18 Calc. 10, at pp. 21, 

^ (1906), 33 Calc. 1201 ; SialkarU v. 22. 

Copal Panday (1873), 12 R. L. R. 5 See ante, p. 4. 

197 ; 20 W. R. 0. R. 58 ; Nimdun s Basanta Kumari Dassya (Sree- 
Lall v. Lloyd (1874), 22 W. R. C. R. 74. mniiy) v. Mohesh Chandra Shaha 

2 Laluchand v. Girjappa (1895), (1913), 18 C. W. N. 328; Israil v. 

20 Bom. 469. Shamser Bahman (1913), 41 Calc. 

3 S ee Kumud Lai Bay v, Jogendra 436, 
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i without 
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etc. The Court can prevent a coparcener altering the nature 
of the property without the consent of the other coparceners, 
as by building on it, or otherwise interfering with the joint 
enjoyment . 1 Whether it will do so depends upon the nature 
of the case. It will not do so in the absence of a substantial 
injury , 2 and perhaps also in case he took no reasonable steps 
in time to prevent the erection . 8 

By arrangement between the parties, or at the discretion of the 
manager, 4 portions may be occupied as a matter of convenience by 
individual coparceners. Where the coparceners permit one of their 
number to occupy a particular portion of the property and to improve 
it, they cannot oust him, 5 but property does not cease to be joint merely 
because it is used so as to produce more to one of the owners who has 
incurred expenditure or risk for that purpose. 6 

Mr. R. C. Mitra, in his “ Law of Joint Property and Partition in British 
India ” (2nd ed.), pp. 231, 232, well says, “ The Reports teem with cases of 
individual co -sharers erecting for their exclusive usepucca houses on portions 
of joint land, and the question oftentimes raised is whether such buildings 
ought not to be demolished. Now, if one of a number of co -sharers intend- 
ing to appropriate to his own use his share of the joint land should, without 
partition, take up a portion of such land and build a pucca house for his 


1 Soshi Bhusan Chose v. Gonesh ram (1869), 3 B. L. R. App. 6 7 ; 16 
Chimder Chose (1902), 29 Calc. 500; W. R. C. R. 140, note ; Brahmamoyi 
Jahkee Singh v. Bukhooree Singh , Chowdhurain (Srimati) v. Gopi Mohan 
Ben. S. D. A. 1856, p. 761; Indur- Roy Chowdhury (1910), 15 C. W. K. 
deonarain Singh (Baboo) v. Toolsee - 188; Joy Chimder Rukhit v. Bippro 

mrain Singh , Ben. S. I). A. 1857, p. Churn Rukhit (1886), 14 Calc. 236; 
765 ,* Guru Das Dhar v. Big ay a Go- Nocury Ball Chuckerbutly v. Bindabun 
binda Baral (1868), 1 B. L. R. A. C. Chimder Chuckerbutly (1882), 8 Calc. 
108 ; 10 W.R. C. R. 171 ; Slieopersad 708 ; i.e. when the co-sharers cannot 
Singh v. Leela Singh (1873), 12 B. be adequately compensated except by 
L. R. 188 ; 20 W. R. C. R. .160; removal of the building : Mitra ’s 
Najju Khan v. Imtiaz-ud-dm (1895). , “Law of Joint Property,” 2nd ed., p. 
18 All. 115 ; Rajendro Lall Gossami 233. 

v. Shama Churn Bahori (1879), 5 3 Nowry Ball Chuckerbuity v. 

Calc. 188; 4 Cl L. R. 417 ; Sliadi v. Bindabun Clmnder Ghuckerbutiy (1887), 
Anup Singh (1889), 12 All. 436. 8 Calc. 708. 

Contra Dwarkanath Bhooyea v. Goo- 4 Post, p. 278. 
peenath Bhooyea (1871), 12 B. L. R. 5 See Collector of 24 Pergunnahs 
189, note; 16 W. R. C. R. 10 ; Crow- v. Debnath Roy Chowdhry (1874), 21 
dee v. Bhekdhari Sing (1871), 8 B. L. W. R. C. R. 222 ; Joiee Roy v. Bhee- 
R. App. 45; 16 W. R. C. R. 41 ; chuck Meah (1873), 20 W. R. Cl R. 
Chunder Kant Chowdhry v. Nund Ball 288. 

Chowdhry (1871), 16 W. R. C. R. 6 Luchme&war Singh Bahadoor (Ma- 
277. See Paras Ram v. Sherjit harajah Sir) v, Manoioar Bossein 
(1887), 9 All. 661. The encroaching (Sheik) (1891), 19 L A. 48, at p. 57 ; 
coparcener cannot be prosecuted for 19 Gale. 253, at p. 264. See R. (X 
criminal trespass : Emperor v. Ram Mitra’s “Law of Joint Property,” 
Sarup (1914), 36 All. 474. 2nd ed., pp. 230, 231. 

2 Biswambhar Bal (Bah) v. Raja- 
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own habitation, he should not be treated as a trespasser. So also if a 
sharer seeing one of his co-sharers erect a house on a piece of joint land 
stand by and make no objection, a Court of Equity will presume his 
acquiescence to the erection of the building. From these two fundamental 
principles it follows that if the land covered by the building does not exceed 
appreciably the area that would represent such co-sharer’s portion, and, 
further, if the objecting co -sharers do not object to the erection of the 
buildings in proper time, a Court of Equity will not favour the claim. But 
if in the case -where the sharer makes his own selection the objection of the 
other co-sharers is made at or before the commencement of the building 
operations, a Court of Equity will favour the objectors, unless the portion 
taken up approximately represents the proper share of such co-sharer.” 1 2 
(See that work as to the authorities which establish this proposition.) 

In the absence of an express agreement no claim for rent can be made 
against a coparcener occupying coparcenary property. 3 

A coparcener cannot, without the consent of the other coparceners, 
appropriate a share of the proceeds of family property for the purpose of 
an investment for himself, 3 

An individual member of a Mitakshara family cannot sue 
for a share of the coparcenary property , 4 but he can sue to be 
put in possession jointly with his coparceners . 5 

There is also authority that he may sue a trespasser alone. 6 At any 
rate, he may do so if he joins his coparceners as parties. 

According to all the schools a coparcener is not entitled to sue for a 
declaration as to the amount of his share, 7 or to sue his coparceners for a 
portion of the property held by them, 8 His remedy is by partition. 9 

The possession of coparcenary property by one coparcener 


1 See Shadi v. Anup Singh (1889), 3 Bom. L. R. 598 ; Eamchandra 

12 All. 436. Kashipatlcar v. Damodar Trimbak 

2 Gobind Ghunder Ghose v. Ram Patkar (1895), 20 Bom. 467. As to 

Coomar Dey (1875), 24 W. It. C. R. parties to suits, see post, pp. 267, 268. 
393. See Alladinee Dossee (Sree- 9 See Radha Proshad Wasti v. 
matty) v. Sreenath Ghunder Bose (1873), Esuf (1881), 7 Calc. 414 ; 9 C. L. 
20 W. R. C. R. 258. R. 76 ; Dursun Singh v. Durbijoy 

3 See Bona Kooree ( Mussamut ) v. Singh, 9 C. L. J. 623. As to a suit 

Boolee Singh (Baboo) (1867), 8 W. R. by a manager, see Muhammad 

CV R. 182. Sadik v. Khedan Lai (1916), 1 Pat. 

4 Rajaram Tewari v. Bachman L. J. 154, and post, pp. 267, 278, 279. 

Prasad (1869), 4 B. L. R. A. C. 118 ; 7 RaolGoramv. Teza Gorain (1870), 

. 12 W. R. C. R. 478 ; Phoolbas Kooer 4 B. L. R. App. 90, 
v. Juggessur Sahoy ( Lalla ) (1872), 18 8 Trimbak Dixit y. Ear ay an Dixit 

W. R. C. R. 48 ; Chyet Narain Singh (1874), 11 Bom, H. C. 69 ; Button 
v. Bunwaree Singh (1875), 23 W. R. Monee Dutt v. Brojomohun Dull 
0, R. 395; Jugoo Ball Oopadhya v. (1874), 22 W. R. 0. R. 333 ; Gobind 
Manoolmr Ball Oopadhya (1872), 19 Ghunder Ghose v. Ramcoomar Dey 
W, R. a R. 43. (1875), 24 W. R. 0. R. 393. 

5 Naranbhai Taghjibai v. Ramchod 9 See post, Chap, IX. 

Premchand (1901), 26 Bom, 141 ; 
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enures for the benefit of all the coparceners, so limitation does 
not begin to run against a coparcener until he has been excluded 
from possession . 1 

A suit by a person excluded from joint family property to enforce a 
right to share therein must be brought within twelve years from the time 
when the exclusion becomes known to the plaintiff. 2 

If he does not bring a suit within that time, the exclusion bars his right 
to relief. 3 

Where it is admitted or proved that the plaintiff was a member of a 
joint family, the burden of proving his exclusion, and his knowledge of 
such exclusion, for the period which would bar his right, lies upon the 
person asserting such exclusion. 4 

It is competent to a coparcener resisting a claim to property, which 
he is holding separately and which is alleged to be joint, to prove that he 
has acquired a right by adverse possession for twelve years, 5 6 But as 
the possession of one member of a joint family is the possession of all/ 5 
he cannot so acquire such rights unless he proves that the right has been 
claimed or openly asserted by other members of the f amity, and denied by 
him at least twelve years before suit. 7 

Similarly, a person entitled to property as his separate acquisition 
may lose his right in consequence of the family having held possession 
adverse to his exclusive right for a period of twelve years. 8 

When a coparcener applies his own funds for the purpose of paying off 
a debt due by the family, he may be entitled to contribution. 9 

II. A coparcener is entitled to receive from the coparcenary 


1 See cases, below, note 6. 6 Jogendra Nath Rai v. Baladeo 

2 Act IX. of 1908, Sched. L, art. Das (1907), 35 Calc. 961 ; 12 C. W. N. 

127. See Sellam v. CMnnammal 127 ; Asud Ali Iihan (Sheikh) v. 
(1901), 24 Mad. 441, and eases cited AkharAli Khun (1877), 1 0. L. R. 364 ; 
in U. N. Mitra’s “Law of Limitation,” Yusaf Ali Khan v. Chubbee Singh 
in the notes to the above article. (1873), 5 N. W. P. 122 ; Malkappa v. 

3 Babaji Akoba v. JDaitu Laxman Mudkappa (1912), 37 Bom. 84; 14 

(1912), 37 Bom. 64; 14 Bom. L. R. Bom. L. R. 931 ; Ahmad, Raza Khan 
923. v. Ram, Lai (1914), 37 All. 203. This 

4 Jivanbhai v. Anibhat (1896), 22 has, of course, no application after a 

Bom. 259 ; Krishnabai v. Khangowia separation ; Vaidyanatha Aiyar v. 
(1893), 18 Bom. 197, at p. 202 ; Aiyasamy Aiyar (1908), 32 Mad. 191. 
Dinkar Sadashiv v. Bhikaji Sadashiv 7 Shurfunnissa Bibee Chowdhrain v. 
(1887), 11 Bom. 365; Han v. Maruii Kylash Chunder Gungopadhya (1875), 
(1882), 6 Bom. 741; Malkappa v. 25 W. R. C. R. 53 ; Rakhaldas Bundo- 
Mudkappa (1912), 37 Bom. 84 ; 14 padhya v. Indm Monee Debi (1877), 
Bom. L. R. 931. 1 C. L. R. 155 ; Shamrao ( Bhaiji ) v. 

6 Bainee Singh v. Bhurth Singh Hajimiya Mohamad (1911), 14 Bom. 
(1866), 1 Agra, 182; Ruugeet Singh L. E. 314. See Lokenath Singh 
v. Madud Ali (1868), 3 Agra, 222. See v. Dhakeshtvar Prosad Narayan Singh 
Bharn Govind Guravi v. Vithoji Ladoji (1914). 20 C. W. N, 51. 

Guravi (1866), 3 Bom. H. C. A. C. 170 ; 8 Post, p. 246. 

Parbati v. Muzajfar All Khan (1912), 9 See Indian Contract Act (IX. of 

34 AH. 289; 16 C, W. X, 1913 ; 14 1872), s. 69. R. C. Mitra’s <£ Law of 

Bom. L. B. 460. Joint Property,” 2nd ed., chap, vi 
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property maintenance for himself, his wife, and his children , 1 
and for such persons as he is legally or morally bound to support , 2 
and provision for all usual and proper religious observances 
which should be performed by himself and such persons , 3 also 
provision for the education of his sons, and for the marriage 
expenses of his daughters , 4 or of other female dependents of his 
family. 

As to tlie amount of maintenance, see ante, p. 87. 

As to the maintenance of such persons after the death of the coparcener, 
boo post, p. 271. 

All ancestral property is, while it remains undisposed of and unparti- 
tioned, charged with the maintenance of all persons who are entitled to 
maintenance therefrom 5 in the same sense that the maintenance of a 
widow is charged upon the estate of her husband. 6 

As to maintenance from a tarwad, see Maradevi v. Pammabfca (1911), 
36 Mad. 203; Kunchi v. Ammu (1912), ibid,, 591 ; Muiku Amnia v, Qopadan 
(1912), ibid., 593. 

As to maintenance from the property of a tavazhi, see Nairn Amma v 
Raghava Menon (1912), 38 Macl. 79, 

III. A coparcener is entitled to receive such information 
as he may require as to the management of the property , 7 and 
to be consulted in matters of great importance thereto, such 
as the sale or mortgage of the property, or of any portion thereof. 

1 Ayyavn Muppanar v. Niladatclii among the three superior castes, the 

Ammal (.1862), 1 Mad. H. C. 45; marriage of the minor girls of the 
“ Manu,” chap. ix. para. 108 ; “ Ha- family, where such marriage must 
rada Smriti,” chap. ix. paras. 26-28 ; be celebrated before the girls arrive 
Bhattacharya’s “Law of the Joint at the age of puberty (see ante, p. 
Family, ” pp. 280, 281. It has been 33), and other religious ceremonies 
held (12 Bom. H. C. 96, note) that a enjoined by the sacred writings, neces- 
coparcener who can sue for partition sary to be performed at stated times 
cannot sue for maintenance, but it is and the non-performance of which 
submitted that there is no reason would be a cause of sin, or forfeiture 
why he should be forced to such a of caste, or would lower the position 
proceeding. As to daughters, see of the family,” K. K. Bhattacharya’s 
ManJcoonwurv. Bhugoo (1822), 2 Borr. “Law of the Joint Family,” p. 277. 
139, at p. 144 ; ante, p. 207. As to * Ante, pp. 52, 53. See Vaihuntam 
sisters, see “ Yajnavalkya,” bk. ii. Ammcmgar v. Kallapiran Ayyangar 
chap. v. para. 124a. (1900), 23 Mad. 512. 

2 Ante, pp. 206-212. “Narada 5 Bliib Payee v. Doorga Per shad 

Smriti,” chap. xiii. paras. 26-28, (1872), 4 H. W. P. H. C. 63. As to 

33 ; K. K. Bhattacharya’s “ Law of impartible property, see Mallikarjuna 
the Joint Family,” p. 293 ; R. 0. Prasada Nayudu, (Baja Yarlagadda) 
Mitra’s “Law of Joint Property,” v. Durga Prosada Nayudu (Raja 
2nd ecL, pp. 57-59. Yarlagadda) (1900), 27 I. A. 151 ; 24 

3 “ The indispensable duties alluded Mad. 147 ; 5 C. W. N. 74 ; 2 Bom. 

to in the 4 Mitakshara,’ are undoubt- L. R. 945. 

» J‘\ the annual sradhs, the ceremony 6 Ante, pp. 89-93. 

of investiture with sacred thread 7 See post , chap. vii. 
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IV; A coparcener is entitled to sue to impeach and to 
restrain the acts of the manager or of other coparceners which 
are in excess of their powers . 1 2 

V. Except that under the Mitakshara school of law there 
can be no partition directly between grandfather and grandson 
while the father is alive, or between great-grandfather and 
great-grandson when the father or grandfather is alive, every 
j adult coparcener is entitled to obtain a partition of the property 
] when he desires to be separated from the coparcenary . 3 

This right exists as long as there is a joint tenancy, 3 
As to minors, see post, pp. 328, 329. 

where father “ The rights of the coparceners in . . . an undivided Hindu 
ib manager. f am j}y governed by the law of the Mitakshara, which consists 
of a father and his sons, do not differ from those of the co- 
parceners in a like family, which consists of undivided brethren, 
except so far as they are affected by the peculiar obligation of 
paying their father’s debts, which the Hindu law imposes upon 
sons , 4 and the fact that the father is in all cases naturally, and, 
in the ease of infant sons,, necessarily, the manager of the joint 
family estate.” 5 

Effect, of death On the death of a coparcener, subject to the Mitakshara 
of coparcener. gc j 100 | 0 | } aWj fhs interest in the coparcenary property 6 does not 
pass by inheritance. It lapses, or, as it is generally put,, his 
rights pass by survivorship to the other coparceners , 7 subject 

1 Post, p. 304. See Suraj Emm Koer 101 ; 5 Calc. 148, at p. 165; 4 C. L. 
v. Sheo Proshad Singh (1870), 6 I. A. R. 226, at p. 233. See Subbayya v. 
88, at p. 101; 5 Calc. 148, at p. 165 ; Surayya (1887), ,10 Mad. 251, at p. 

4 C. L. R. 226, at p.,233 ; Anant 254. Post, p. 269. 

Ramrav v. Gopal Balvani (1894), 10 6 Whether ancestral or not, Go- 

Bom. 269; Ganpat v. Annaji (1808), bardhan Sahu v. Bulkhan Mahton 
23 Bom. 144; Rgmchandra Kashi (1916), 1 Pat. L. J. 195. 

Paihar v. Damodhar Trimbab PatJear 7 Rajnaram Singh v. Heerakil 
(1895); 20 Bom. 467 ; Gopee Kishen (1878)/ 5 Calc. 142; Bhimul Boas 
Gossain v. Hem Chunder Gossain v. Ghoonee hall (.1877), 2 Calc. 370 ; 
(1870), 13 W, R. C. JR.. 322, at p. 323. Debi Parshad v, Thabur Dial (1875), 

2 Post, chap. viil. He is not entitled X AIL 105; Ja-nJdbai v. Shrmims 
to sue only for a declaration of his Ganesh (1013), 38 Bom. 320 ; 15 Bom. 
right to a share, or to claim otherwise L, R. 853. To the exclusion of tho 
than in a partition suit property held widow, Parbati Kumari Debi (Sri- 
by the family as joint, ante, p. 233. matt Rani) v. Jagadis Chunder Dhabal 

2 Bisheshar Das v. Ram Prasad (1002), 29 I A. 82, at p. 96; 29 
(1 006), 28 All 627. Calc. 433, at p. 452 ; 6 C. W. K 490, 

4 Post,cMp. yin. at p. 494; 4 Bom. L. R, 365; or 

5 Suraj Bunsi Koer v. Sheo Proshad other heir, see Bhimul Doss v. Ghoonee 

Singh (1879), 0 I. A. 88, at pp. 100, Lail (1877), 2 Calc. 377 ; Debi Parshad 
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to the rule that where he leaves male issue they represent his 
rights to a partition . 1 His death also has the effect of introducing 
into the coparcenary one who is excluded by the rule which 
limits the coparcenary to four generations . 2 

This process continues until partition . 3 

According to the principles of Hindu law, there is coparcenary ship 
between the different members of a united family, and survivorship 
following upon it. There is community of interest and unity of possession 
between all the members of the family, and upon the death of any one 
of them the others may well take by survivorship that in which they had 
during the deceased’s lifetime a common interest and a common posses- 
sion . 4 

The right to partition determines the right to take by survivorship . 5 

This principle of survivorship applies also to a tanvadJ 

Where there is no coparcener, property, which would other- 
wise be coparcenary, passes by inheritance to the heirs of the 
deceased . 7 There is no inheritance while there is a surviving 
coparcener, however remotely connected with the deceased . 8 

In a case governed by the Bengal school of law the interest 
of the coparcener passes on his death by will or inheritance . 9 

Where there is a joint family business the death of a member of the 
family does not per se dissolve the business . 10 


v. TJiahur Dial (1875), 1 All. 105; p. 6X5; 2 W. R. P.'C. 31, at pp. 39, 
Sadabart Prasad Salm v. Foolbash 40. 

Koer (1869), 3 B. L. R. R B. 31 ; 12 5 Venkayamma Garu (Raja, Cheli- 

W. R. R B. 1 ; S. C. Sudabart Per shad leant) v. V enkataramanayyanma (Baja 
Sahoo v. Lotf Ali Khan (1870), 14 Chelihani) (1902), 29 I. A. 156, at 
W. R. C. R. 339 ; Benee Pershad v. p. 165; 25 Mad. 678, at p. 687 ; 7 
Mohaboodhy (Mussamut) (1867), 7 0. W. N. 1, at p. 8 ; 4 Bom. L. R. 657. 

W. R. C. R. 292; Mooniah (Mussa- See Jogestoar Retrain Deo v. Ramchund 

mut ) v. Teehtioo ( Mussamut ) (1867), 7 Dull (i 896), 23 I. A. 37, at p. 44 ; 23 

W. R. C. R. 440 ; Ratan Dabee v. Calc. 670, at p. 679. 

Modhoosoodtm Mohapator (1878), 2 8 Ummanga v. Appadorai Patter 

C. L. R. 328. The enlarged share is (1910), 34 Mad. 387. 

subject to the same incidents as the 7 Post , p. 298. 
original share : Gungoomull v. Ban- 8 Ham N drain Singh (Rajah) v. 

scedimr (1869), 1 N. W. R H. C. 170. Pertum Singh (1875), 11 R. L. R. 

The Curators Act (XIX. of 1841) has no 397, at p. 404; 20 W. R. C. R. 189, 

application: Sato Koer v. Go pal 8 aim at p. 191; Rolan Dabee v. Modhoo- 

(1907), 34 Calc. 929 ; 12 C. W. N. 65. soodun Mohapator (1878), 2 C. L. R. 

1 Post, p. 327. Sec Manjanatha v. 328. 

Narayana (1882), 5 Mad, 362. y Ante, pp. 224, 225. 

3 Ante, pp. 225, 226. • 10 Samalbhai . Nathtibhai v. Some- 

3 llajnarain Singh v. Heeralall shvar (1880), 5 Bom. 38, at p. 40; In 

(1878), 5 Calc. 142. the mailer of Maroon Mahomed (1890), 

4 Kaiama Naicldar v. Rajah of 14 Bom. 189, at p. 194. As to the death 

Shivagunga (1863), 9 M. 1 A. 513, at of the manager, see post, pp. 275, 276. 
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Under the Mitakshara school, the shares of coparceners are 
not define3”“ until' there" be a separation, or the members , of 
the family agree among themselves with regard to particular 
property that it shall henceforth be the subject of ownership 
in defined shares. 1 

The removal of coparceners by death, and the accession of 
new coparceners by birth, is continually affecting the interest 
of the coparceners to the extent that it increases or diminishes 
the share, which, if there were a partition, would be allotted to 
them respectively, but until separation no coparcener has a 
greater interest in the coparcenary property than any one of 
the other coparceners. 

In the well-known case of Appovier v. Hama Subba Aiyan (1866), 2 
Lord Westbury said, “According to the true notion of an undivided 
family in Hindu law, no individual member of that family, whilst it 
remains undivided, can predicate of the joint and undivided property, 
that he, that particular member, has a certain definite share. No individual 
member of an undivided family could go to the place of the receipt of 
rent and claim to take from the collector or receiver of the rents a certain 
definite share. The proceeds of im divided property must be brought, 
according to the theory of an undivided family, to the common chest or 
purse, and then dealt with according to the modes of enjoyment by the 
members of an undivided family.” 3 

A coparcener in a Mitakshara family has no specific property in the 
coparcenary property, but only an interest which may ripen into specific 
property on a partition. 4 


Coparcenary Property. 

Coparcenary property consists of — 

(a) All property 5 in -which the members of a joint family 
have a common interest and a common possession, and therefore 
a right to partition. 6 


1 Post, chap, ix. {Rajah of) (.1863), 9 H. LA. 543, at 

2 11 M. I. A. 75, at pp. 89-90 ; p. 615 ; 2 W. R. P. C. 1, at pp. 39, 

8 W. R. P. C. 1. 40 ; Venkayamma Gam (Raja Cheli » 

s As to the right to joint possession, Icani) v. V enhaiara’manmjam.m a (Raja 

bee ante, pp. 230, 231. CheWccmi) (1C02), 29 I. A. 156, at 

4 Subramanya Pandya Cholcka p. 164 ; 25. Mud. 678, at p. 687 ; 7 

Palaver v. Siva Subramanya Pillai C. W. % 1, at p. 8; 4 Bom. L. R. 

(1894), 17 Had. 316, at p. 327.:; 657 ; Karscndas .Dlammsey v. Ganga- 

5 This includes an occupancy hold- bai (1908), 32 Bom. 479; 10 Bora, 

ing ; Mahabir Singh v. Bhdgwanth L. R> 184. See Shamnarain v. Court 

(1916), 38 AIL 325. . of Wards (1873), 20 W. R. C. R. 197. 

?. Katama : NafcMar v* Shivagunga 



CHAP. VI.] 


COPAECENAEY PEOPEKTY. 


289 


“ The principle of joint tenancy appears to be unknown to Hindu law. Property held 
except in the case of coparcenary between the members of an undivided i° lnt 'y- 
family.” 1 I,e. in other cases the co-holders hold as tenants in common, 
as, for instance, in the case of a transfer to one member of a coparcenary 
and the widow of another member . 2 

Thus property acquired by a transfer to the members of the Joint transfer, 
family jointly belongs to the coparcenary . 3 

Where property has been acquired jointly in business or Acquisitions 
otherwise by their joint labour by the members of a joint byfamil># 
family, even without resort to the family funds , 4 * it is to be 
presumed to be the property of the family as such, 1 * But this 
presumption may be rebutted by proof that there was only an 
ordinary partnership, that is to say, a partnership /which was 
the creature of contract, and not of birth and relationship, in 
which case the members would be entitled to share in accord- 
ance with their shares in the partnership, and there would be 
no rights of survivorship, or other incidents of coparcenary 
property . 6 

The presumption does not apply when the business is carried on by 
some only of the members of the family without any aid from the family 
funds . 7 

Mr. Mayne contends that in the case of property acquired by the joint 
exertions of the members of the family, but without any aid from the j 
family funds, the sons would acquire no interest by birth , 8 “If the 


1 Jogeswar Narain Deo v. Ram funds, see post, pp. 246, 247. 

Chund DiUt (1896), 23 I. A. 37, at 5 Gopalasami Ohetii v. Arunache - 
p. 44; 23 Calc. 670, at p. 679; Gopi lam Chetti (1903), 27 Mad. 32 ; Haridas 
v. Jaldhara ( Musammai ) (1910), 33 Lalji v. Narotam (1912), 14 Bom. 

All. 41. As to a joint bequest, see L. R. 237, and cases below, note 6. 

Phillips and Trevelyan’s “ Hindu 0 See Rampershad Tewarry v. Sheo- 

■ Wills,’ 9 2nd ed., pp. 55, 56. churn Doss (1866), 10 M. I. A. 490, 

2 Vecraraghava Reddi v. Kola Reddi at p. 506 ; Chatturbhooj Meghji v. 

(1916), 31 Mad. L. J. 465. Dharamsi Naranji (1884), 9 Bom. 

3 Radhabai v. Nanarav (1879), 3 438, at p. 445 ; Sudarsanam Maistri- 

Bom. 151. Cf. Transfer of Property v. Narasimhulu Maistri (1901), 25 

Act (IV. of 1882), s. 45. Mad. 149, at p. 156 ; Ram Narain 

4 See Rampershad Tewarry v. Sheo- Nursing Doss v. Ram Chmider Janhee 

churn Doss (1866), 10 M. I. A. 490, Loll (1890), 18 Calc. 86. Por an 

at p. 506 ; Shammarain v. Court of instance of a partnership between 
Wards (1873), 20 W. R. C. R. 197, members of a joint family and a 
and cases note 6 below. See Cole- stranger, see Anant Ram v. Chamm 
brooke’s “Digest,” vol. hi; p. 386; Lai (1903), 25 AIL 378. 

“ Mitakshara,” chap. i. s. 4, para. 7 Sudarsanewfr Maistri v. Nam - 

15; “ JVIanu,” chap. ix. para. 215. simhuluMdistri (1901), 25 Mad. 149. 
See, however, Chatturbhooj Meghji: 8 “Hindu Law,” 8th ed., p. 355; 

v. Dharamsi Naranji (1884), 9 Bom. See also Chaihirbhooj Meghji v, 
438, at pp. 445, 446. As to property Dharamsi Naranji (1884), 9' Bom. 

acquired with the aid of family 438, at pp. 445, 446. 
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I joint acquirers intended to hold the property so acquired as co-owners, 
l and not as joint family property in the Mitakshara sense of the expression, 
'this view would be perfectly sound. But if, as supposed, the property 
was acquired by all the members of the undivided family, by their joint 
labour, it would, in the absence of any indication of intention to the 
contrary, be owned by them as joint family property, and in that case 
their male issue, who, by their birth, become members of such undivided 
family, necessarily acquire a right by birth in such property.” 1 

“It is clear that where a Hindu father starting upon nothing begins to 
earn money for himself, it does not necessarily follow because he may have 
infant children whom he feeds and clothes and houses, that he intends, or 
they expect, that his individual earnings should become a common fund, 
and so have all the legal incidents of joint family property. As the children 
grow up, particularly when they are associated with the father in his busi- 
ness, it becomes more and more difficult to define with any accuracy the 
point at which and the conditions under which accumulations of one kind 
become accumulations of the other.” 2 

devise If has been held that in the case of a gift or a devise to the 
members of a joint family, the property would not bo held as 
coparcenary property , 3 but there is nothing to prevent a gift 
or devise to a joint family . 4 It is submitted that property 
given or devised to all the members of a joint family would in 
the absence of the expression of a contrary intention be 
coparcenary , 5 

It has been suggested 6 that the view submitted above might be in- 
consistent with the Tagore ease, 7 inasmuch as unborn persons might on 
birth obtain rights in the coparcenary. Recent decisions as to a gift to 
a class, 8 and the provisions of the Hindu Disposition of Property Act, 
1916 ('post, pp. 536-539), negative this suggestion. 


1 Suddrmnam Maistri v. Narasim- Bom. L. R. 102 ; Sudarsanam, Maistri 

hulu Maistri (1901), 25 Mad. 149, at v. Narasimhulu Maistri (1901), 25 
pp. 155, 156. Mad. 149, at pp. 154, 155. 

2 Bandas Lalji v. Narotam (1911), 7 Juttendromohun Tagore v. Ganen - 

14 Bom. L, R. 237, at p. 243. dromohun Tagore (1872), I. A. Sup. 

3 Kishori Dubain v. Mundra Dubain VoL 47; 9 B. L. R. 377; IS W. R. 
(1911), 33 All. 665 ; Diwali ( Bai ) v. C. R. 359. 

Bechardas (Patel) (1902), 26 Bom. 445; 8 Bhagabati Barmanya v. Kali 

4 Bom. L. R. 102. Charan Singh (1911), 38 I. A. 54. ; 

4 Sudarsanam Maistri v. Kara- 38 Calc. 468; 15 C. W. N. 393; 13 * 

simhulu Maistri (1901), 25 Mad. 149, Bom. L. R. 375 ; S. C. in Court below 
at pp. 154, 155. (1905), 32 Calc. 992 ; 0 C. W. N. 749 ; 

5 Ante, p. 238, note 6 ; p. 239, note Radha Prasad MallicJc -v. Manimoni 

1; Radhabai v, Nanarciv ( 1879), 3 Dasi (1910), 38 Calc. 188 ; reversed on 
Bom. 151. See Yethirajulu Naidu v„ another- point (1908), 35 I. A. 118; 
M'nkunthu Naidu (1905), 28 Mad. 363, 35 Calc. 896; 12 C. W. N. 729 ; 10 

at p. 369 ; KunJiacha XJmma v. Kulti Bom. L. R. 604 ; Bishen Gland (Mai) 
Mammi Hajee (1892), 16 Mad. 201. v. Asmaida Koer (1883), II L A. 164 * 

6 Diwali (Bai) v. Bechardas (Patel) 6 All. 560 ; Ram Ball Sett v. Kanailall 

(1902), 26 Bom. 445, at p. 448; 4 Sett (1886), 12 Calc. 663 ; Advocate* 
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Whether property, which may hare been ancestral, but has been Acquired by 
acquired by virtue of a compromise or arrangement, belongs to the co- com P rom ts e . 
parcenary depends upon the nature of the arrangement. * 

Property inherited from the maternal grandfather by two Maternal 
or more grandsons (by the same daughter) living as members ^“y her ’ s 
of a joint family, 2 and holding the same jointly, is, in a case 
governed by the Mitakshara law, on a similar footing. 

It is submitted that where the grandsons are by different daughters 
the property would not be coparcenary, as they belong to different families.' 3 

_ 4 H en °h of the Madras High Court has declined to extend this 
principle to property inherited from a woman by her sons as heirs of her 
stridhan 4 or to property inherited by sister’s sons, and expressed their 
inability to apply it “ to cases other than those in which the inheritance 
devolves from a paternal or maternal male ancestor on his lineal descendants 
whether as 1 unobstructed,’ or as ‘ obstructed heritage.’ ” s They point 
out that whereas the class of daughters’ sons is incapable of being added to 
after the vesting, the class of sister’s sons could be added to after the vesting 
by the birth of others. 6 b 

It is submitted that the principles enunciated by the Privy Council 7 
apply only to property held by the sons of one sister jointly. 

(b) In cases governed by the Mitakshara school of law, all | Unob . 
property, whether movable or immovable, 8 and however §!™ ot ' e< * ” 
originally acquired, 8 which is inherited by what is called r cession ' 
“unobstructed heritage,” io i e . which is inherited from a I 


General v. Karmali Rahimbai (1903), 
29 Bom. 133. See Phillips and 
Trevelyan’s “ Law of Hindu Wills,” 
2nd ed. } pp. 33, 34. 

1 Mahabir Kower v. JuhJia Sing 
(1871), 8 B. L. R. 38 ; 16 W. R. C. R. 
221 . 

2 V enkayyamma Qaru (Raja Cheli- 
kani) v. Venkataramamyyamma ( Raja 
CheMkani) (.1902), 29 I. A. 156, at 
PP* 104, 165; 25 Mad. 678, at p. 
687 ; 7 C. W. N. 1, at p. 8 ; 4 Bom. 
L. R. 657 ; overruling Jasoda Koer v. 
Sheo Pershad Singh (1889), 17 Calc. 
33, and Saminadka Pillai v. Thanga- 
thanni (1895), 19 Mad. 70 ; Vyihinatha 
Ayyar v. Yeggia Narayana Ayyar 
(1903), 27 Mad. 382. As to the case 
where a single grandson by daughter 
inherits, see post, pp. 242, 243 

3 Vyihinatha- Ayyar v. Yeggia Nara- 
yana Ayyar (imZ), 27 Mad. 382. at 
p*. 385. 

4 The same view was taken in 
Parson ( Rai ) v, Somli (. Bai ) (1912), 


36 Bom, 424 ; 14 Bom. L. R. 400. 

5 Karuppai Nachiar v. Sankarana* 
rayanan Chetty (1903), 27 Mad. 300. 
at p. 314. 

6 Ibid., at p. 309. 

7 Venkayamma Garu ( Raja Cheli- 
kani) v- Venkataramcmayyamma (Raja 
Chelikani) (1902), 29 I. A. 156, 25 
Mad. 678 ; 7 C. W. N. 1 ; 4 Born. 
L. R. 657. 

8 Jugmohandas Mangaldas v. Sir 

MangaUas Nathubhoy (1886), 10 

Bom. 528, at pp. 570-574. This 
includes a right of occupancy, Maha- 
Ur Prasad v. Basdeo Singh (1884) 6 
All. 234. 

9 Chatturbhooj Meghji v. Maramsi 
Naranji (1884), 9 Bom. 438, at p. 
450 ; Hardai Narain v. Haruch 
Mari Singh (1882), 12 C. L. R 104. 

10 Apratibandha Daya (inheritance 
not liable to be obstructed) as distin- 
guished from Sapratibandha Daya 
(inheritance liable to be obstructed, 
post, p. 253), The distinction between 


R ' 
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Allotted to 
widow for] 
maintenance. 

Collateral 

relations. 


Inheritance 
from maternal 
grandfather. 


natural or adopted 1 father, father’s father, or father’s father’s 
father, is coparcenary property 2 as regards the issue of the 
person so inheriting it , 3 

In the ‘ Mitakshara,’ chap. i. s. 1, v. 3, heritage is said to be ‘ of two 
sorts, unobstructed, or liable to obstruction. The wealth of the father 
or paternal grandfather becomes the property of his sons or of his grandsons 
in ricdit of their being his sons or grandsons, and that is an inheritance 
nonlable to obstruction. But property devolves on parents (or uncles), 
brothers, and the rS« upon the demise of the owner, if there be no male 
issue ; and thus the actual existence of a son and the survival of the 
owner are impediments to the succession ; and, on their ceasing, the 
property devolves on the successor in right of his being unde or brother. 
This is an inheritance subject to obstruction. 4 . 

Property inherited after the death of a widow to whom it was assigned 

in lieu of maintenance is on the same footing. 5 

It is only the descendants of the person so inheriting, who acquire 
an interest hi the property. Collateral relations who happen to be joint 

with such person acquire no such interest. 6 

It is unsettled whether property inherited from the maternal 
grandfather by a single grandson 7 is also coparcenary property. 

The Madras decisions hold that property inher^^ son 


the two forms of heritage is' the same 
as the distinction between inheritance 
by an heir at law, and inheritance by 
an heir presumptive. In the latter 
ease there is a possibility of a nearer 
heir being born. In the former case 
there is no such possibility. 

1 This has no application to pro- 
perty inherited by a person adopted 
according to the illatom system (ante, 
p. 160) ; Challa Papi Reddi v. Challa 
Koii Reddi (1872), 7 Mad. H. G 25. 
See Ramakrisina v. Subbakka (1889), 
12 Mad. 442. 

2 Nund Coomar Lull (Baboo) v. 
Razeeoddeen Hossein (1872), 10 B. L. 
R. 183 ; 18 W. R. C. R. 477 ; Nalla- 
lamU Chetti (Rayadur) v. Mukunda 
Chetti (Rayadur) (1868), 3 Mad. H, G 
455 ; Jawaldr Singh v. Guyan Singh 
(1868), 3 Agra, H. C. 78; Jitgmo * 
Jiandas Mangaldas v. Sir Mangaldas 
Nathubhoy (1886), 10 Bom. 528 ; 
Gunga Prosad v . Ajudhia Per shad 
Singh (1881), 8 Calc. 131, at p. 134; 
9 0. L. R. 417, at pp. 421, 422. See 
also Jasoda Koer v. Sheo Pershad 
Singh (1889), 17 Calc. 33 (overruled 


by the Judicial Committee on another 
point, ante , p. 241); Ramnar am Singh 
(Rajah) v. Per turn, Singh (1873), 11 
B. L. R. 397, at p. 401 ; 20 W. R. 0. 
R. 189, at p. 190 ; Janki v. Nandr am 
(1888), 11 All. 194. See J. G 
Ghose’s c 4 Hindu Law,” 2nd ed., pp. 
375, 376 ; “ Viramitrodaya,” G. G 
Sarkar’s translation, p. 72. 

3 Gurumurihi Reddi v. Gurammal 
(1908), 32 Mad. 86, at p. 88. It is 
otherwise as regards other persons, 
see Janki v. Nandram (1888), 11 AIL 
194, at p. 198. 

4 Nund Coomar Lull (Baboo) v, 
Razeeooddeen Hossein (1872), 10 B. 
L. R. 183, at p. 191 ; .18 W. R. C. R. 
477, at p. 479 ; Bebi Parshad v. Tha« 
lew Dial (1875), 1 All 105, at p. 
112 . 

5 Beni Parshad v. Puran Chand 
(1895), 23 Calc. 262, at p. 273. 

6 See Go-pal Dull Pandey v. Gopal - 
lal Misser, Ben. S. I). A., 1859, p. 
1314; Janki v. Nandram (1888), 11 
AIL 194, at p. 198. 

7 As to where there are several 
grandsons, see ante, j>. 241, 
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is coparcenary. 1 The Bengal and Allahabad High Courts have entertained a 
different view. 2 and there is no reported decision in Bombay on the subject. 3 

The Judicial Committee has held that such property is not a self- 
acquired.’ 5 4 This expression may, however, not have been used in a 
technical sense. 5 In a more recent case 6 the Judicial Committee said, 
“Unless the lands came to Phanna Singh by descent from a lineal male an- 
cestor in the male line, . . . they are not deemed ancestral in Hindu Law.” 

Another decision of the Judicial Committee dealt with the rights of 
daughter’s sons, living jointly, 7 but that case is distinguishable. 8 

See “Mitakshara,” chap. i, s. 1, paras. 3, 5, 21, 24, 27, 33 ; s. 5, paras. 
2, 3, 5, 9, 11. According to Mr. H. T. Colebrooke’s translation of the 
“ Mitakshara 55 separate property means “ that which has been acquired by 
the coparcener himself without any detriment to the goods of his father or 
mother.” 9 

Mr. J. C. Ghose (“ Hindu Law,” 2nd ed., p. 375) points out that Mr. 
Colebrooke’s translation of chap. i. s. I, para. 27, of the “ Mitakshara,” in 
which he says that 44 it is a settled point that property in the paternal or 
ancestral estate is by birth,” is erroneous, the words really being “ paternal 
or grandpatemal.” It is submitted that according to the better view f 
property inherited from a maternal grandfather is not cojjareenary except in 
the case of grandsons who are living in coparcenary. 10 


1 Vythimtha Ayyar v. Yeggia Na - yavan v. Achratbai (18S6), 12 Bom. 

rayana Ayyar (1903), 27 Mad. 382 ; 122, at p. 134. 

Rangammal v. Eclmnmal (1898), 22 4 Muttayan Ghettiar v. Sangili Vim 

Mad. 305; Kantppai Nachiar v. Pamlia Chinnaiambiar (1882), 9 I. A. 
Sankaranarayanan Chatty (1903), 27 128, at p. 143; 6 Mad. 1, at p. 16; 

Mad. 300, at pp. 313, 314; Muttayan 12 C. L. R. 169, at p. 182. In the 
Chetti v. Sangili Vira Pandia Chinna Court below, the High Court held 
Tambiar (1879), 3 Mad. 370 (this ( Muttayan Chetti v. Sangili Vira 
question did not arise on appeal Pandia Chinna Tambiar, 3 Mad. 370, 
in this case (1882), 9 I. A, 128 ; at p. 375) that the sons could not 
6 Mad. 1; 12 0. L. R. 169) ; Sivaganga interfere with their father’s action 
Zemindar v. Lakshmana (1885), 9 with regard to it. but there is, it is 
Mad. 188, at p. 190. These last two submitted, no reason for this distine- 
cases were doubted in Venkatara - tion. 
manayamma Garu (Sri Raja Chelikani) 5 Post, pp. 24S, 249. 
v. Appa Ran Bahadur Garu (1897), 6 Afar Singh v. Tliakar Singh (1908), 

20 Mad. 207, at p. 219, which was 35 I. A. 206, at p. 211 ; 35 Calc, 
reversed on a different point by the 1039, at p. 1045; 12 C. W. N. 1049, 
Judicial Committee ; see Venkay - at p, 1052 ; 10 Bom. L. R. 790. 
yamma Garu (Raja Chelikani) v. 7 Venkay amma Gam (Raja Chdi- 
V enkataramanayytimma (Raja Cheli - kani j v. V enkataramanay yamma ( Raja 
kani) (1902), 29*1. A. 156 ; 25 Mad. Chelikani ) (1902), 29 I. A. 156; 25 
678 ; 7 C. W. N. 1; 4 Bom. L. R. Mad. 678 ; 4 Bom, L. R. 657. 

657. 8 Jarrtna Prasad v. Ram Partap 

2 J a, soda Koer v. Sheopershad Singh (1907), 29 All. 667. 

(1889), 17 Calc. 33, at p. 38 (differed 9 Chap. i. s, 4, para. 2. The words 

from on another point in Venkayamma “ or mother ’’having been interpolated 
Garu (Raja Chelikani) v. Venkatara - by the 44 Mitakshara ” in the text of 
manayyamma (Raja Chelikani) (1902), Yajnavalkya ” (bk. it v. 118) ; see 
29 I. A. 156; 25 Mad. 678 ; 4 Bom. R. C. Mitra’s “ Law of Joint Pro? 

L. R. 657; Jamna Prasad v. Ram perty,” 2nd ed., p. 43. 

Partap (1907), 29 AIL 667. 10 See ante, p. 2&L 

■ . V Se$ Dhair* ' 
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Shares : i (e) Iii eases governed by the Mitakshara school of law, the 
partition? 11 / 1 share of coparcenary property allotted to any member on parti- 
r • 1 1 tion becomes coparcenary properfyas regards his issue, 1 whether 
'• -such issue were or were not born at the time of partition. 2 

As to the rights of a surviving member of a coparcenary, see post,- 
p. 298. 

The circumstance that the person to whom the property is allotted 
discharges it from encumbrances does not alter its nature. 3 4 5 If the person 
to whom the property has been allotted has no issue, it passes to his 
heir A 

(d) Self-acquired property, given or devised by a Hindu 
governed by the Mitakshara school of law to a son is, according 
to the High Courts of Bengal and Madras, in the absence of any 
contrary intention appearing from the gift or will, 6 to be taken 
to be coparcenary property, so far as the issue of that son are 
concerned. 6 The Bombay and Allahabad High Courts repudiate 
such presumption. 7 

Where coparcenary property purports to be given or devised to a son 
or other coparcener its character would be obviously unchanged, 8 even 
where such gift or devise is permissible. 9 


Gift or devise 
by father. 


1 Lai Bahadur v. Kanhaia Lai 
(1907), 34 I A. 65; 29 All. 244; 11 
C. W. K 417; 9 Bom. L. R. 597; 
Chatturbhooj Meghji v. Dhammsi 
Naranji (1884), 9 Bom. 43S ; Adurmoni 
Deyi v. Chowdhry Sib Narain Kur 
(1877), 3 Calc. 1 ; Muddun Gopal 
ThaJcoorv. Ram Buhsh Pandey (1863), 
6 W. R. C. R. 71 ; Lahshmibai v. 
Ganpai Moroba (1868), 5 Bom. H. C. 

0. C. J. 129 ; Mewa Koonwer (Ranee) 
v. Oudh Beharee Lall (Lalla) (1867), 

2 Agra, 311. See Khandubai v. 
Pirbhai (1900), 2 Bom. L. R. 76. 

2 In Adurmoni Deyi v. Ghowdhry 
Sib Narain Kur (1877), 3 Calc. I, the 
son was not born at the time of the 
partition. 

3 VisalatcU Ammal v. Annasamy 
Sastnj (1870), 5 Mad. H. C. 150. 

4 See Rejcii Bahadur Singh v. 
Bhupindar Bahadur Singh (1895), 22 

1. A. 139; 17 All. 456. 

5 In Laksmibai v. Gmipai Moroba 
(1868), 5 Bom. H. 0. O. G 128, the 
property was given to the grandsons 
in severalty. 

6 Nagalm/am Filial v. liarmclvm - 


dra, Tevar (1901), 24 Mad. 429 ; 
Muddun Gopal ThaJcoor v. Ram Buhsh 
Pandey (1863), 6 W. R. C. R. 71 ; 
Hazari Mall Babu v. Abanmath 
Adhurjya (1912), 17 C. W. 1ST. 280. 
See Tara Chand v. Reel) Ram (1866), 
3 Mad. H. C. 50. 

7 See Nanahhai Ganpatrav Dhaira - 
yavan v. Achrathai (1886), 12 Bom. 
122, at pp. 131, 132. (As in this 
case the devise was to the sons jointly# 
the property was coparcenary, ante , 
p. 240.) Jugmohandas Mangaldas v. 
Sir Mangaldas Nathuhhoy (1886), 
10 Bom. 528 ; Parsoiam Rao Taniia 
v. Janhi Bai (1907), 29 AIL 354. 

8 See Tara Chand v. Reeb Ram 
(I860), 3 Mad. H, C. 50, at p. 55; 
Eardai Narain v. Baruch Dhari Singh 
(1882), 12 C. L. R. 104; Batumi 
Babuasin ( Mussamui ) r.Modtcn Mokun 
(judgment of High Court, 1882), 13 
I. A. 1, at pp. 5, 6 ; 13 Calc. 21. 

9 See Lalcskman Dada Naik y. 

Ramchandra Dada Naik (1876), 1 
Bom. 561, at p, 563; affirmed on 
appeal (1 880), 7 I. A. 181 ; 5 Bom, 
48 ; 7 G L, R. 320. • 
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(e) The joint property of reunited coparceners . 1 

(j) Property which was originally the separate 2 property 
of an individual member of a joint family, but has been 
treated by him as coparcenary property, belongs to the 
coparcenary . 3 

As, for instance, where the head of the family kept one account of his 
ancestral and self-acquired property. 4 When the funds are once intermixed 
they cannot be separated. 5 

Where the members of a family put their separate earnings 
into the joint stock, the proceeds of such earnings are to be 
presumed to be joint . 6 The treatment must be such as to show 
unmistakably an intention to throw the property into the 
common stock. Where it is plain that no gift can have been 
intended, none can be inferred . 7 

A mere grant of a portion of self-acquired property for the maintenance 
of a son would not make the property coparcenary. 8 


1 Jasoda Koer v. Sheo Pershad 
Singh (1889), 17 Calc. 33, at p. 38 ; 
Narasimha Gharlu (Samudrdla Varaha) 
v. Venkata Singaramma ( Samudrala ) 
(1909), 33 Mad. 165. As to reunion, 
see post, pp. 359, 360. 

2 Post , pp. 248 et seq. 

3 Sethuramaswamiar v. Meruswa - 
miar (1909), 34 Mad. 470 ; Gopdla - 
sami v. Chinnasami (1884), 7 Mad. 
458 ; Krishna ji Mahadev Mahajan 
v. Moro Mahadev Mahajan (1890), 
15 Bom. 32, at p. 39 ; Sudar - 
sanam Maistri v. Narasimhulu Mai - 
siri (1901), 25 Mad. 149, at p. 154 ; 
Toitempudi Venkataratncm v. Tottem - 
pudi Seshamma (1903), 27 Mad. 228. 
See Vmkayyamma Gam (Baja Gheli- 
Icani) v. V enlcaiaramanayyanmia (Raja 
Ghelikani) (1902), 29 I. A. 156, at 
p. 166; 25 Mad. 678, at p. 6S8 ; 7 
0. W. N. 1, at pp. 9, 10 ; 4 Bom. 
L. R. 657 ; Shankar Baksh v. Hardeo 
Baksh (1888), 16 I. A. 71 ; 16 Calc. 
397 ; Eurpursliad v. Sheo Byal (1876), 
3 I. A. 259 ; 26 W. R. C. B. 55 ; 
Hardeo Bax (Thakoor) v. Jmoabir 
Singh (1877), 4 I. A. 178; 3 Calc. 
522 ; S. C. (1879), 0 L A. 161 ; 
Rampershad Tewarry y. Sheo Cham 
Boss (l 866), 10 M. I. A. 490, at pp. 
505, 506; Blrajim Koer y. Luchm 


Narain Mahata (1S84), 10 Calc. 392, 
at p. 398 ; Tribhovandas y. Smith 
(1896), 21 Bom. 349; S. C. in Court 
below (1895), 20 Bom. 316; Naga - 
lingam Pillai v. Ramachandra Tevar 
(1901), 24 Mad. 429; Minimal Baha- 
dur v. Bhawani Kunwar (1908), 30 
All. 352. See Gobardhan Sahu v. 
Bulhhan Mahton (1916), 1 Pat. L. J. 
195. As to Government grants, see 
post, pp. 251, 252. 

1 Indar Sahai ( Munshi ) v. Shiam 
Bahadur ( Kunwar ) (1912), 17 C. W. N. 
509; 15 Bom. L. R, 2118. 

5 Haridasy. Velji (1913), 15 Bom. 
L. R. 584. 

c Lai Bahadur v. Kanhaia Lai 
(1907), 34 I. A. 65; 29 All. 244; 11 
C. W. N. 417; 9 Bom. L. R. 597; 
Ghabildas Lallubhai v. Ramdas Oha- 
hildas (1909), 11 Bom. L. R. 600; 
Gobardhan Sahu v, Bxilkhan Mahlon 
(1916), 1 Pat. L. J. 195. 

7 Tajmuldli (Mouloi Syed) v. J aga 
Mohan Das (1916), 1 Pat. L. J. 529; 
Manilas Lalji v. Narotam (1911), 14 
Bom. L. R. 237, ante, p. 240. 

8 See Mtiddun Gopal Lai (Lola) v. 
Khihhinda Koer ( Mussumai) (1890), 1 8 
1 A. 9, at p. 21 ; 18 Calc. 341, at p. 348 ; 
Timannacharya v. Balacharya (1902), 
4 Bom. L. R. 257, . 
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The right to claim property as separate may be barred by the operation 
of the law of Limitation . 1 

( g ) Accretions to coparcenary property. Property acquired 
out of the income or with the aid 2 or on the credit 3 of copar- 
cenary property, whether movable or immovable , 4 the income 
of such property , 3 the proceeds of sale of such property, and 
property purchased out of such proceeds , 6 or from movable 
property belonging to the family , 7 are coparcenary property. 

The form of the transfer 8 or the fact that the property was purchased 
or settled in the name of a particular member of the family 9 is immaterial . 10 

Where the acquirer has received merely trifling aid from the 
family property 11 or where the family property was only indi- 
rectly instrumental in bringing about the acquisition , 12 the 


1 See Vasudeva Padhi Khadanga (1872), 4 N. W. P. 63, at p. 71. 

Gam v. Maguni Devan Bahshi Malta- 5 Bamanna v. Venkata {1888), 11 

patrula Gam ( 1901), 28 I. A. 81 ; 24 Mad. 246. 

Mad. 387 ; 5 C. W. N. 545; 3 Bom. 6 Krishnasumi Ayyangar v. Baja- 

L. R. 303. gopola Ayyangar (1894), 18 Mad. 73, 

2 Lai Bahadur v, Kanhaia Lai at p. 83. See Shamnarain Singh v. 

(1007), 34 L A. 65; 29 All. 244; 11 Bughooburdyal (1877), 3 Calc. 508; 

C. W. N. 417 ; 9 Bom. L. R. 597 ; 1C. L. R. 343. 

Umrithnath Chowdhry v. Goureenaih 7 See Shamnarain Singh v. Bughoo - 
Chowdhry (1870), 13 M. I. A. 542 ; 15 burdyal (18 77), 3 Calc. 508, at p. 510 ; 

W. R. P. C. 10 ; Isree Pershad Singh 1 C. L. R. 343, at p. 345. 

v. Nasib Iiooer (1884), 10 Calc. 1017 ; 8 See In the goods of PoJcurniutt 

Subbayya v. Sarayya (1887), 10 Mad. Augur-wallah (1896), 23 Calc. 980 ; 1 
251 (a case of waste land brought C. W. N. 31. 

under cultivation) ; Ajodhya P-urshad 9 Umrithnath Chowdhry v. Gouree- 
v. Mahadeo Pur shad (1909), 14 C. W. nath Chowdhry (1870), 13 M. I. A. 

3ST. 221 ; Krisinappa Chetiy v. Bama- 542, at p. 547 ; 6 B* L. R. 232, at p. 

sawmy Iyer (1875), 8 Mad. H. C. 25; 241; 15 W. R. P. C. 10, at p. 11 ; 

Bamasheslmya Panday v. Bhagavat Bodh Sing Doodhooria v. Gunesh 
Panday * (1868), 4 Mad. H. C. 5 ; Chmider Sen (1873), 12 B. L. R. 317 ; 

Booniadi Lall (Bulcshee) v. Dewlcee 19 W. R. C. R. 356. 

Nundun Lall (Bulcshee) (1873), 19 10 See post, pp. 254, 255. 

W. R. C. R. 223 ; Kalee Sunkar 11 See Bampershad Tewarry v. Shea 
B'hadooree v. Eshan Clmnder Bhadooree Churn Doss (1866), 10 M. I. A. 490, 
(1872), 17 W. R. C. R. 528; Bona at p. 505; Ahmedbhoy Hubtbhlioy v. 
Kooree (Mussamut) v. Boolee Singh Cassimbhoy Ahmedbhoy (1889), 13 
(Baboo) (1867), 8 W. R. 0. R. 182; Bom. 534, at p. 545. 

Shudanund Mohapattur v. Bonomalee 12 Jugmohandas Mangaldas v. Sir 
Doss Mohapattur (i860), 6 W. R. C. Mangaldas Nathubhoy ° (1880), 10 

R. 256; Purtab Bahaudur Sing v. Bom. 528, at pp. 558, 559 ; Jadnmmvi 
Tilukdharee Sing (180 7), 1 Ben. Sel. Dasi ( Srimati ) v. Ga-ngadhar Seal , 
R. 179 (new edition, 236). Boul. 600; “ Vyavastha Darpana,” 

* Sheopersad Sing v. Kullunder 2nd ed, p. 525 ; Gooroo Churn v. Go* 

Sing (1803), 1 Ben. Sel. R. 76 (new luchmoney (1843), Pulton, 165, at 
ed. 101). p„ 181; Meenatchee v. Chedumbra, 

* Shih Payee y. Doorga Pershad Mad. Dec. of 1853, p. 61, 
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acquirer is entitled to treat the acquisition as separate (see 
post, pp. 248, 249). 

<s It seems agreed that maintenance in the family, during the period 
of separate acquisition, though it contribute to the end, is not alone 
sufficient to affect it with a joint character, the expenditure for the purpose 
being incidental. 55 1 

It has been held that property acquired by a coparcener while drawing 
an income from coparcenary property is joint. 1 2 

As to property purchased from money acquired by the exercise of a 
profession, see post, p. 250, 

Where with comparatively small aid from the coparcenary 
property the separate acquisition of a distinct property is made 
by an individual member by his own labour or capital, the 
acquirer, according to the Bengal authorities, is entitled 
to a double share on partition, 3 no such share being given 
in case of the common stock being only improved or 
augmented. 4 

It has been suggested 5 that the extra share allotted to the 
acquirer may be treated by him as self-acquired. 

Whether this limitation will be accepted by the Judicial Committee 
or will be adopted in the other Provinces may be open to question. 

Mr. Mayne 0 says that the text of Vasishta, 7 on which it is founded, 
“ probably applied originally to self -acquisition properly so called, and 
that it cut down the rights of a self-acquirer, instead of enlarging the 
rights of one who has made use of common property. The Smriti Chandrika 


1 Strange’s “Hindu Law,” i. 214. Sing (1807), 1 Ben. Sel. R. 179 (new 

2 Rameshaiya Panday v. Bhagavat ed. 236) ; Kripa Sindhu Patjoshi v. 

Panday (1868), 4 Mad. H. C. 5. See Kanhaya Acharya (1833), 5 Ben. Sel. 
post, p. 250. B. 335 (new ed. 393) ; “ Mitakshara,” 

3 Sheo Dyal Tewaree v. Judoonath chap, i. s, 4, para. 29 ; “Dayabhaga,” 
Tewaree (1868), 9 W. R. C. R. 61, at chap. ii. para. 41; chap. vi. s, 1, 
p. 64 ; Sree Narain Berah v. Gooro paras. 14, 28. See ante, p. 246. 

Per shad Berah (1866), 6 W. R. C. R. 4 “Mitakshara,” chap. i. s. 4, 
219 ; Lai Ghand Shaw v. Sioarnamoye paras. 30, 31. 

Dasi ( 1909), 13 C. W. N. 1133; 5 Bhattacharya’s “ Hindu Law,” 

Soorjeemoney Dossee (Sreemutty) v. 2nd ed., p. 228. It cannot be said to 
Denobundoo Mulliclc ( judgment of have been acquired without detri- 
Supreme Court, 1855), 6 M. I. A. 526, ment to the paternal estate : ante, 
at p. 539; Golab Ghand v. Golub p. 243. 

Monet Dossee (1843), Pulton, 165; 6 “Hindu Law,” 8th ed., pp. 367, 

Jadumani v. Gangadhar Seal, Boul. 368. 

600; “ Vyavastha Darpana ” (2nd 7 “And if one of the brothers has 
ed.), 521 ; Gudadhur Serma v. Ajod- gained something by his own effort, 
hearam Ghowdry (1794), 1 Ben. Sel. ho shall receive a double share,” 
R. 8 (new ed. 7); Koshiil Ghukurwutty “ Vasishta,” xvii. 51 ; “Mitakshara,” 
v. Madhanath Chuhurwutly (1811), 1 chap. i. s. 4, para, 29; “Daya- 
Ben. Sel. R. 336 (new ed. 448) ; bhaga,” chap, vi, s. 1, paras. 27-29. 
Purtab Bahcmdur Sing y, Tilubharee 
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and Madhaviya both restrict the text to the gains of learning, when 
considered to be partible in consequence of the education from which they 
sprung having been imparted at the expense of the family. 1 * The general 
principles laid down by Vijnanesvara seem to exclude the idea that any 
special and exclusive benefit can be obtained to any co-heir by a use of 
the family property. 8 Mr. W. Macnaghten states that under Benares 
law no such benefit can be obtained, whatever may have been the personal 
exertions of any individuals, but that the rule did not exist in Bengal” 3 

As the “Mitakshara” (chap. i. s. 5, para. 29) also accepts Yasishta’s 
text the same rule as that applied in Bengal would apparently apply to 
all cases governed by the “ Mitakshara,” 

Under the Bengal school of law, where the father and son are living 
together as a joint family, the father takes a double share in acquisitions 
made by a son ; if they have been made by the use of joint funds the 
father and the acquirer take two shares each, and the rest of the brothers 
one share each ; but if made without the use of joint funds the acqui- 
sitions are divided half and half between the father and the son. A father 
claiming a share of property acquired by his son is not bound to allow the 
son any share of the ancestral property in his hands. 4 

This rule has no application when the son lias separated from his father. 5 

Property may be coparcenary as regards some members of 
a joint family, while other members of the family, although 
coparceners in the family property, have no share therein . 6 
Thus, if a coparcener dies leaving separate property, such 
property becomes the coparcenary property of his descendants, 
but his collateral coparceners have no interest therein . 7 

The coparcenary may also be trustees of property devoted to 
religious or pious uses . 8 This class of property is incapable of 
partition . 9 

Separate Property. 

It is competent to a member of a joint family to acquire 
property for himself independently of Ms coparceners. Such 


1 et Smriti Chandrika,” chap. vii. 
para. 9, and see futwah in 2 William 
Macnaghten, 167. 

a “ Mitakshara, 55 chap. i. s. 4, 
paras. 1-0. 

3 1 Wm. Macnaghten, 52 ; 2 Win. 
Macn. 7 n,. 158, 160 n., 162 n. 

4 Wooma Soonduree Dossee v. 
Dwa-rka Nath Roy (1868), 11 W. B. 
CL R. 7 2; Dharma Das Kundu v, 
Amulyadhan Kundu (1906), 33 Calc. 

1119, at p. 1126; 10 C. W. N. 765. 

In the latter case reliance was placed 

on the case of Sreenarain Berah v. 

Gooro Per shad Berah (I860), 6 W. R. 

0. R. 2X9, but the question of the 


father’s right did not arise in that 
case. Macnaghten’s “Hindu Law,” 
vol. ii. pp. 163, 164 ; Sircar’s <c Vva- 
vastha Darpana,” 2nd ed.» pp. 447- 
456; “Dayabhaga,” chap. ii. para. 71, 

5 See Ammd Mohun Paul Ghowdhry 
v. Shamasoondery (Sreemutty), W, R. 
1864, CL R. 352. 

6 See Bhcmnaram v. Court of Wards 
(3873), 20 W. R. C. B. 197. 

7 See ante, p. 242. 

8 See Ramchandra Panda v. Ram 
Krishna Mahay aira (1906), 33 Calc. 
507. 

9 See yost, pp, 342, 343, 
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separate acquisitions can^ be dealt with at the pleasure of the / 
acquirer . 1 In default of a will they pass to the heir of the 
acquirer , 2 who will, in cases under the Mitakshara law, if he be 
a son, take them as coparcenary property . 3 

This applies to Nambudri Brahmins. 4 

As to separate property of a member of a tarwad, see Krishnan Nair Y, 

Damodamn Nair (1912), 38 Mad. 48, distinguishing Govindan Nair v. 

Smikaran Nair (1909), 32 Mad. 351, and overruling Ammanga v. Uppadorai 
Patter (1911), 34 Mad. 387. 

As to the power of a father to divide his self -acquired property unequally 
amongst his sons, see post , p. 338. 

Property acquired in the following ways is the absolute 
property of the acquirer. Other members of the family have 
no interest therein . 5 

(a) Property acquired by an individual member of the joint Separate 
family by his own exertions , 6 or from his separate capital; 0 r| acqul9 ‘ t?o, y 
on his own credit , 7 without any help from, or detriment to, the 


1 Jugmohandas Mangaldas v. Sir C. W. N. 273. 

Mangaldas Nathubhoy ( 1886), 10 Bom. 3 ChaUurbhooj Meyhji v. Dharamsi 

528, at pp. 578, 580; Muddun Gopal Naranji (1884), 9 Bom. 43S, at p. 
Thahoor v. Mam Baksh Pandey (1863), 450; Ram Narain Singh (Rajah) v. 

6 W. R. C. R. 71 ; Sited v. MadKo Pertum Singh (1873), 11 B. L. R. 
(1877), 1 All. 394 ; Narottam 397, at p. 404 ; 20 W. R. C. R. 189, 

v. Narsandas Harihisandas (1866), 3 at p. 191. Ante, pp. 241, 242. 

Bom. H. C. A. 0. J. 6; Purshotam 4 Vishnu Nambudri v. AJcJcamma 
Shama Shenvi v. Vasudev Krishna (1910), 34 Mad. 496. 

Shenvi (1871), 8 Bom. H. C. 0. C. 5 See Yamundbai v. Manubai(l%W), 
196 ; Bishe7i Pcrkash Narain Singh 23 Bom. 608, at p. 611; 1 Bom. 
(Raja) v. Bawa Misser (1873), 12 B. L. R. 95. As to the Bengal school, 
L. R. 430; 20 W. R. C. R. 137 ; S. 0. see ante, p. 224. 
in Court below, 10 W. R. C. R. 287 ; 6 Toltempudi VenJcatarainarn v, 

Nana Narain Rao v. Huree Punth Bhao Tottempudi Seshamma (1903), 27 

(1862), 9 M. I. A. 96; Marsh. 436; Mad. 228 ; Somasundara Mudaliar v. 
Nagalingam Pillai v. Raniacha7idra Ganga Bissen Soni (1904), 28 Mad. 
Tevar (1901), 24 Mad. 429; Ramesh - 386 (income derived from Government 

war Prosad v. Lachm-i Prosad Singh service). This would not include 
(1903), 7 C. W. N. 688 ; Qimnaiyan exertions as manager, Sheo Dyal 
v. Kamahchi Ayyar (1902), 26 Mad. T e-war ee v, Judoonaih Tewaree (1868), 
339, at p. 353 ; Subbayya v. Surayya 9 W. R. C. R. 61, at p. 64. As to 
(1887), 10 Mad. 251; Gangahai v. earnings by a prostitute, see Chandra- 
Vamanaji (1864), 2 Bom. H. C. (2nd reka v. Secretary of State (1890), 14 
ed.) 301. See Hanmantapa v. Jim- Mad. 163 ; Boologam v. Swornam 
bai (1900), 24 Bom. 547 ; 2 Bom. (1881), 4 Mad. 330. 

L. R. 478. 7 Nursingh Bass (Rai) v. Narain 

2 Katama Natchiar v. The Rajah of Bass (Rai) (1871), 3 N. W. P. H. C. 
Shivagunga (1863), 9 M. I. A. 543, at 217, at p. 235. As to a policy of 
p/ 613; 9 W. R. P. C. 31, at p. 39; insurance, see Rajamma v. Ramahri - 
BadwaM Singh (Rao) v. Kisliori (Rani) skhayyd (1905), 29 Mad. 121. 

(1898), 25 L A. 54; 20 All. 267; 2 
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| coparcenary property , 1 although he may have been maintained 
I out of the proceeds of the family property , 2 

Property may be acquired by members of a joint family acting as partners 
without aid from the f amity property, 3 

(i b ) Property acquired as “ gains of science /’ 4 i f e . by the 
practice of a (learned) profession or occupation, where the 
property of the family has not been used for acquiring such 
property, or in the special education, which was necessary for 
the purpose of practising such profession . 5 

A mere general education or maintenance, even during the time of 
the acquisition, 6 at the expense of the family, would not, apparently, 
make the profits of the profession coparcenary property, 7 but a special 
education for the particular profession would stand upon a different 
footing. 

The “ gains of science’ 5 enumerated in the 6; Dayabhaya 55 {chap, vi. 
s. 2, paras. 2-12, are as follows : — 

1. Prize for the solution of a difficulty. 

2. Fee for instructing a pupil. 


1 Tottempudi VenJcataratnam v. 
Tottempudi Seshamma (1903), 27 
Mad. 228 ; Soobuns Lai v. Hurbuns 
Lai (1805), 1 Ben. Sol. R, 91 (new 
ed. 121); Puriab Baliaudur Sing v. 
Tiluhlharee Sing (1807), 1 Ben. Sel. 
R. 179 (new ed. 236); Koul Nath 
Singh v. Jagrup Singh (1830), 5 Ben. 
Sel. R. 12 (new ed. 14). 

2 See Qhabildas Lallubhai v. Mamdas 
Chahildas { 1909), 11 Bom, L. R. 606. 

8 See J oharmalLadhooram v.Oheiram 
Harising (1914), 39 Bom. 715; 17 
Bom. L. R. 293. See ante, p. 239. 

4 “ Manu,” chap. ix. para. 206; 
“ Narada Smriti,” chap. ix. para. 6. 
The word which was translated by 
Oolebrooke as “ gains of science ” is 
said to be literally “ learning money, ” 
and to have meant money acquired 
by the teaching of the Vedas, K. 
K. Bhaitacharya’s “ Joint Hindu 
Family,” pp. 661-667. 

5 See eases in note 6 below. 

6 Strange’s “ Hindu Law,” 1 214, 
215 ; “ Dayabhaga,” chap. vi. s. 1, 

: paras. 44-50. See Durvasula Gangad- 
hancdu v. Durvasula Narasammah 
(1872), 7 Mad. H. 0. 47, at p. 49 ; Cha- - 
lakonda Alcisam v. Ghalahonda Patna- 
chalcm (1864), 2 Mad. H, C, 56, at 


p. 76; Chellaperoomall v. Verraperoo* 
mall , 4 Mad. Jur. 54, 240, referred to 
in Mayne’s “ Hindu Law,” 8th ed., p. 
361. 

7 Durga Bat Joshi v. Ganesh Bat 
Joshi (1910), 32 All. 305 (earnings as 
astrologer ) ; Lalcsman Mayaram v. 
Jafnnabai (1882), 6 Bom. 225 (earn- 
ings in Government employment) ; 
Krishna ji Mahadev Mahajan v. Mora 
Mahadev Mahajan ( 1890), 15 Bom. 
32 (earning as Karlcun [agent in 
financial or revenue collections]) ; 
Bhunookdharee Ball v. Gunput Loll 
(1868), 11 B. L. R. 201 note ; 10 
W. R. C. R. 122; Valloo Chetty 
( Pauliem ) v. Sooryah Chetty ( Pauliem ) 
(1877), 4 I. A. 109, at pp. 117, 118 ; 
1 Mad. 252, at pp. 261, 262 ; Lachmin 
Knew v. Bebi Prasad (1897), 20 AIL 
435 (a case of money earned as a 
commissariat officer) ; Boologam v. 
Swornam (1881), 4 Mad. 330 (where 
it was attempted to treat the earnings 
of a dancing-girl as joint property) ; 
Manehha (Bai) v. Naroiam Das, 
(1868), 6 Bom. H. C. A. C. 1 (earnings 
as vakil) ; see Durvasula Gangadharadu 
v. Durvasula Narasammah ( 1 872), 7 
Mad. H. C. 47 ; Avayambal v. Kama - 
lambal, 19 M. L. J. 65, 
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3. Fee for officiating at religious rites. 

4. Solving a question relating to science. 

5. Deciding a litigated question. 

6. Reward for the display of science 

7. Prize gained in a disputation. 

8. Prize for reading. 

9. Gain of a skilled artist. 

10. Stake won by skill in play. 

(c) Gifts on marriage 1 or on other occasions , 2 and bequests*, 

The payment of the marriage expenses out of coparcenary property 
does not render the marriage gifts joint property. 3 

As to babuana grants of ancestral property, see post, p. 268. 

As to gifts and bequests to a son in cases governed by the Mitakshara 
school of law, see ante, p. 244. 

As to gifts and bequests to the joint family, see ante, p. 240. 

(d) Grants of property made by Government , 4 whether to 
a stranger or to a kinsman of a former owner of the land, unless 
it appears from the grant that it was to enure for the benefit 
of the family , 5 or where the grantee has constituted himself a 


1 Adkar Chandra Chatter jee v. JanJci Koer (Ranee) (1877), 5 I. A. 

Nobin Chandra Chatterjee (1907), 12 1; Shere Bahadur Singh ( Thahur ) v. 

C. W. N. 103 : Beharee Ball Roy v. Dariao Kuar ( Thahurain ) (1877), 3 
Ball Chunder Roy (1876), 25 W. R. Calc. 645. See Jaganatha v. Rama - 
C. R. 307. bhadra (1888), 11 'Mad. 380; Ram 

2 See “Mitakshara,” chap. i. s. 4, Nundun Singh v. Janhi Koer (Ma- 

para. 2, “ Manu ^ (chap. ix. para, harani) (1902), 29 I. A. 178, at 

206) includes gifts presented as a p. 193 ; 29 Calc. 828, at p. 851 ; 
mark of respect to a guest ; “ Narada ” 7 C. W. N. 57, at p. 72 ; 4 Bom. L. R. 

(chap. xiii. paras. 6, 7) includes gifts 664. As to a sale by Government of 
by father and mother. Krishna, swami property which had been claimed as an 
Naidu v. Seethalalcshmi A?nmal (1915), escheat, see Malian v. Purushothama 
39 Mad. 1029 (gift for maintenance). (1889), 12 Mad. 287. As to the 

3 Sheo Gobind v. Sham Narain enfranchisement of an inam, see Gun* 

Singh (1875), 7 N. W. P. 75. naiyan v. Kamahchi Ayyar (1902), 

4 Katama Natchiar v. Rajah of 26 Mad, 339, and cases there cited; 
SMwgunga (1863), 9 M. I. A. 543, Subbaraya Miidali v. Kamu Cheth 
at p. 610; 2 W. R. P. C. 31, at p. (1899), 23 Mad. 47. 

38; Beer Pertab Sahee (Baboo) v. 5 Ilurpurshad v, Sheo Byal (1876), 
Rajender Pertab Sahee (Maharajah) 3 I. A. 259 ; 26 W. R. C. R. 55; 
(1867), 12 M. I. A. 1, at p. 34 ; 9 Govind Rao (Sri Mahant) v. Sita 
W. R, P. C. 15, at p. 21. See Raja Ram Kesho (1898), 25 I. A. 195 ; 21 
Jee Bahadur Gam (Raja) v. Partha* All. 53 ; 2 0. W. N. 681. As where 
saradhi Appa Row (1902), 30 I. A. the grant merely operated as an 
14 ; 26 Mad. 202; 8 C. W. N. 105. ascertainment of the claim for 
See Soohraj Koowar (Mussumat Thu* revenue, and a release of the w* 
krain) v. Government (1871), 14. M. I. versionary right of the Crown, Na* 
A. 112 ; Ilurpurshad v. Sheo Dyal rayana v. Chengalamma (1886), 10 
(1876), 3 I. A. 259 ; 26 W. R. C. R. Mad. 1. See Radhabai v. Na?iarav 
55 ; Brij Indar Bahadur Singh v. (1879), 3 Bom. 151. 


Gifts and 
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trustee for the family , 1 or where there has been a family arrange- 
ment , 2 or apparently where a family custom has treated them 
as joint . 3 

The quality of the estate in regard to its descendibility would not, 
primd facie, be altered by the regrant. 4 5 

it was held in Baijnaih Prasad Singh v. Tej Bali Singh (1910), 38 All. 
590, that where an impartible estate is lost to a certain family and on the 
representation of a member of that family the Government makes a grant 
in his favour without any special term or condition, the property is joint 
l family property in the hands of the member of the family to whom the grant 
; | is made. 

Sst^roperty ( e ) Coparcenary property which had been lost to the family , 6 
otherwise than by voluntary and valid alienation , 6 but recovered 
by an individual member without the aid of the family property 7 
from a stranger holding adversely to the family . 8 

There must have been an express or implied abandonment 
of their rights by the coparceners, and the coparceners must 
have been in a position to sue . 9 

Where the property recovered under these conditions con- 
sists of land , 10 the recovered, except perhaps he be the father, 


1 See Bardeo Bux (Thahoor) v. (1909), 34 Bom. 10 6; 11 Bom. L. R. 

Jawahir Singh ( Thahoor ) (1877), 4 1122. 

1. A. 178; 3 Calc. 522; 6 1. A. 161; 7 “ Yajnavalkya,” bk. ii. v. 119; 

Sookraj Iioowar (Mussumat TJmkrain) “ Mitakshara,” cliap. i. s. 5, para. II ; 
v. Government (1871), 14 M. I. A. “ Manu , 55 chap. ix. para. 209 ; JBolakee 
112 ; Slier e Bahadur Singh (Thakur) Sahoo v. Court of Wards (1870), 14 
v. Dariao Kiiar ( Thalcurain ) (1877), W. R. C. B. 34 ; Naraganti Acham - 
3 Calc. 645 ; Mavumund Koer ( Tha - magaru v. V enkatachalapati Nayani - 
Jcurain) v. Maghunath Koer ( Thaku - vara (1881), 4 Mad. 250, at p. 259. 
rain) (1881), 9 X. A. 41; 8 Calc. 8 Naraganti A chammagaru v. Ven~ 
769 katachalapati Nayanivaru ( 1881), 4 

2 See Kedar Nath ( Maharaj ) v. Mad. 250, at p. 259. 

Platan Singh {Thakur) (1910), 37 I. A. 9 Ibid. ; Visalatchi Animal v. Anna - 
161; 32 AIL 415 ; 14 C. W. N. 985 ; sarny Sastry (1870), 5 Mad. H. CV 
12 Bom. L. R. 656. 150 ; Jugmohandas Mangaldas v. Sir 

3 See Madharav Manohar v. At « Mangaldas Nailmbhoy (1886), 10 Bom, 

maram Keshav (1890), 15 Bom. 5X9. 528, at p. 551 ; Shamnarain Singh v. 

4 See Venkata Narasimha Appa Bughooburdyal (1877), 3 Calc. 508, 

Bow (Sri Bajah) v. Bangayya Appa at p. 511 ; 1 C. L. R. 343, at pp. 
Mow (Sri Bajah) (1905), 29 Mad. 437. 345, 346. See also Bissessur Chucker - 

5 This does not apply to a ease butty v. Seetul Ghunder ClmckerbuUy 
where the property was held by a (1868), 9 W. R. C. R. 69 ; S. C. 
person claiming to be a member of the (1867), 8 W. B. 0. B. 13. 

family, Bissessur Chuckerbuity v. Seetul 10 K. K. Bhattaeharya (“ Law Be- 
Chunder Chuckerbutty ( 1868), 9 W. R. lating to the Joint Hindu Family,'" 
C. B. 69 ; S. C. 8 W. B. C. R. 13. p. 661) considers that this distinction 

6 Bajaba v, Trimbak Vishvanath only applies to arable land. 
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is not entitled to the property absolutely, but he is entitled on 
partition to take one-fourth share as a reward for the recovery, i 
and he has to share the remainder with his brethren . 1 2 

Where the reeoverer is the father, the Mitakshara would 
apparently give him the whole of the property , 3 but the autho- 
rities of the Bengal school make no distinction between a 
recovery by the father or one by another coparcener . 3 

The redemption of property is not a recovery within the meaning of 
this rule. 4 

The use of family money for the purpose of recovering such property 
does not necessarily make it joint. 5 

(/) In a case governed by the Mitakshara school of law, obstructed 
property inherited by obstructed inheritance (Sapratibandlia ), 6 heritage * 
iiTfrom some person other than a natural or adopted father, 
father’s father, or father’s father’s father . 7 

Property inherited by a single son from his mother would 
apparently not be coparcenary property, but the question is by 
no means clear. 

As to property inherited by several sons, see ante , pp. 238-241, 

As pointed out by Mr. J. C. Ghose, 8 according to the Smritis it is 
only in property derived from a paternal grandfather that the sons have 


1 “ Mitakshara,” chap. i. s. 4, para. (1906), 28 All. 347. 

3; Colebrooke’s “Digest, 5 * vol. iii. 6 Ante, p. 241, note 10. 
p. 365; “Daya-Krama Sangraha,” 7 Alar Singh v. ThaJcar Singh 
chap. iv. s. 2, para. 9. See Nara- (1908), 25 I. A. 206; 35 Calc. 1039 ; 
ganii Achammagaru v. Venhatachala - 12 C. W. N. 1049; 10 Bom. L. R. 

petti Nayanivaru (1881), 4 Mad. 250, 790; Gurumurthi Reddi v. Gurammal 

at p. 259. Where the property (1908), 32 Mad. 88; Timannacharya 
is impartible, the reeoverer would v. Balaeharya (1903), 4 Bom. L. R. 
apparently be entitled to a reward. 457 ; Nund Coomar Ball ( Baboo) v. 
Ibid., pp. 259, 260. Bazeeoddeen Hossein (1872), 10 B. 

2 Chap. i. s. 5, para. II. L. R. 183 ; 18 W. R. C. R. 477 ; 

3 “ Dayabhaga, 55 chap. vi. s, 2, Nallaiambi Chetti (Bayadur) v. Mu- 

paras. 36-39; “Daya-Krama San- hunda Chetti (Bayadur) (1868), 3 
graha,” chap. iv. s. 2, paras. 7, 8; Mad. H. C. 455 ; Saminadha, Filial v. 
William Macnaghten, vol. 1 52 ; vol, Thangathanni (1895), 19 Mad. 70 ; 
il 157. In Bola.kee Sahoo v. Lochun Sinah v. Nemdharee Singh 
Court of Wards (1870), 14 W. R. C. (1873), 20 W. R. C. R. 170; Pitam 
R. 34, the right of the father to the Singh v. Ujagar Singh (1878), 1 AIL 
whole was maintained, but the ques- 651 ; Jawahir Singh v. Guyan Singh 
tion as to his being entitled only to (1868), 3 Agra H. C. 78. See Ghose V 
an extra share does not seem to have “ Hindu Law, 5 ’ 2nd ed., pp. 375, 376. 
been raised. 8 “ Hindu Law, 55 2nd ed., p. 375, 

4 Visalaichi Animal v. Annasamy see “ Mitakshara, 55 chap. i. s. 4 ; and 

Sastry (1870), 5 Mad. H. C. 150. Karuppai Nachiar v. Sankanamyam 

5 Bachcho Kuwar v. Bharmn Das CheUy (1903), 27 Mad. 300, at p. 307, 
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equal rights with the father, but according to Mr. Colebrooke, the Mitak- 
shara includes as coparcenary property everything obtained to the 
detriment of the mother’s estate. 1 

In Karuppai Nachiar v. Sankanarayan Chetfy (1903), 27 Mad. 300, 
the Madras High Court, and in Parson (Bai) v. Somli (Bai) (1912), 36 Bom. 
424; 14 Bom. L. R. 400, the Bombay High Court, held that sons inheriting 
from a mother took as tenants in common, but this is, it is submitted, not 
in accordance with the views of the Judicial Committee in Venkayamma 
Gam ( Baja ChdiJcani) v. V enkaiaramanayamma (Raja Chelikani), 29 I. A. 
156 ; 25 Mad. 678 ; 7 C. W. N. 1 ; 4 Bom. L. R. 657, ante, pp. 238, 239. 

As to property inherited from a maternal grandfather, see ante, 
pp. 241,242. 

Under the Bengal school, inherited property, from whomso- 
ever it be inherited, is the separate property of a male heir. 

(g) Accretions to separate property of any kind and savings 
therefrom, and property purchased with the income thereof, or 
from the proceeds thereof. 2 

A member of a joint family claiming property as separate 
must show of what the separate property consists, 3 and that it 
was his separate acquisition. 4 

As to the presumption with regard to the family being joint, 
see ante , pp. 220-228. 

Property 6 purchased, either at a private sale or at a sale 
in execution of a decree of a Civil Court, 6 or held by or in the 
name of, or settled with 7 a coparcener in a family which is 
joint in estate, 8 is, if held in a manner not inconsistent with the 
property being joint, presumed, apart from special circum- 
stances, to have belonged to the coparcenary at the time of its 
acquisition. 9 


1 See ante , p. 243. 

2 See Booniadi Ball (Bukshee) v. 
Deivkee Nundun Ball (Bukshee) 
(1873), 19 W. R. C. R. 223. 

3 Gane Bhive Parab v. Kane Bhive 
(1867), 4 Bom. H. C. A. C. J. 169. 

4 Bipro Prosad Mytee v. Kenae 
Royee(1865), 3 W. R. 0. R. 165 ; S. C. 
on remand, 5 W. R. C. R. 82. 

6 This includes money due on a 
bond, Kalee Sunkur Bhadooree v, 
Bshan Ghunder Bhadooree (1872), 17 
m R. C. R, 528. 

8 Bari Singh v. Sher Sing (1909), 
31 All 282. 

7 Burn Soonduree Debia v. Doorga 
Doss Bhittacharjee (1871), 16 W. R. 

a 


8 They may have separated in food 
or worship, ante, p. 221. 

0 Dhurm Das Pandey v. Shama- 
soondri Dibiah (1843), 3 M. I. A. 229, 
at p. 240 ; 6 W. R. P. C. 43, at p. 44 ; 
Prankishen Paul Ghowdhry v. Mo- 
thooramohun Paul Choivdhry (1865), 
10 M. I. A. 403 ; 5 W. R. P. C. 11 ; 
Bissessur Ball Sahoo v. Buchmessur 
Singh (Maharajah) ( 1 879), 6 I. A. 
233, at p. 236 ; 5 0. L. R. 477, at p. 
479 ; Cheeiha (Mussumat) v. Miheen 
Bal (Baboo) (1867), 11 M. L A. 369 ; 
Buximan Row Sadasow v. Mnttar 
Row Bajee (1831), 2 Knapp. 60 ; 5 
W. R. P. C, 67 ; Parhaii Dasi v. 
Baikuntha Nath De (Raja) (1913), 
18 C. W. N. 428 j 16 Bom. L. R. 101; 
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There is no similar presumption in the case of property purchased by Dependent 
or in the name of dependent members of the family, who have no vested members * 
interest in the joint family, as, for instance, a son-in-law living in the 
house , 1 a wife , 2 under the Bengal school of law a son when the father is 
alive , 3 or a female member of the family; 4 but where the property had 
been purchased by the managing members in such name the presumption 
might arise . 5 

“ In the case of an ordinary Hindu family who are living 
together, or have their entire property in common, the presump- 
tion is that all that any one member of the family is found in 
possession of belongs to the common stock. That is the ordinary 
presumption, and the onus of establishing the contrary is thrown 
on the member of the family who disputes it.” 6 

“ The fact of the Hindu family is enough to put the purchaser upon 

Kanhia Lai v. Debi Das (1899), 22 v. Gunga Monee Debee (1871), 16 

All. 141; Yanumuld VenJeayama W. R. C. R. 291; Deela Singh v. 

{Stree, Rajah) v. Yammula Boochia Toofanee Singh (1864), 1 W. R, C. R. 

Vanhondora ( Stree Rajah) (1870), 306; Beharee Lai (Lalla) v. Modho 

13 M. I A. 333; 13 W. R. P. 0. Pershad (Lalla) (1866), 6 W. R. C. R, 

4; Bodh Sing Doodhooria v. Gunesh 69. 

Chunder Sen (1873), 12 B. L. R. 1 Dossee Monee Dossee v. Ram 
317, at p. 327; 19 W. R. C. R. Chand Mohur (1867), 7 W. R. 0. R. 

356, at p. 357 ; Prannath Chowdhry v. 249. 

Kashinaih Roy Chowdhry, W. R. 1864, 2 Choivdraniv. Tarimj Kanth Lahiri 

€. R.169 ; Ramphul Singh v. Degnmain Chowdry (1882), 8 Calc, 545. This 

Singh (1881), 8 Calc. 517; 10 C. L. decision was reversed on the facts, f 

E. 489 ; Jugodumba Debia v. Rohinee Dharani Kani Lahiri v. Kristoimmari 

Debia (1875), 23 W. R. O. R. 422 ; Chowdhmni (1886), 13 I. A. 70 ; 13 - ! 

Heera Lall Royv.Bidyadhur Roy (1874), Calc. 181. See Bindoo Bashinee \ 

1 21 W. ' R. 0. R. 343 ; Casmrnbhoy' Ah* Debee v. Pearee Mohun Bose (1866), 1 

medbhoyv.Ahmedbhoy Hubihhoy( 18S7), 6 W. R. C. R. 312. •! 

12 Bom. 280, at p. 309; Annundo 3 Sarada Prosad Ray v. Mdhananda 

Mohun Roy v. Lamb (1S62), Marsh, Ray (1904), 31 Calc. 448. j 

* 169; 1 Hay, 374; H ail Singh v. * Narayana v. Krishna (1884), 8 . 4 

Dabee Singh (1:870), 2 N. W. P. 308 ; Map. 214. ' .-j 

; Nursingh Dass (Rai) v. Narain Dass 5 See Chand Hurree Maiiee v. j 

(Rai) (1871), 3 3ST. W. P. 217 ; S. 0. Norendro Narain Roy (Rajah) (1873), \ 

l . , on appeal (1876), 26 W. R. 0. R. 17 ; 19 W. R. 0. R, 231. The purchase ! 

Gopeekrist Gosain v. Gungapersaud was made by the managing member \ 

Gosain (1854), 6 M. I. A. 53 ; Subbayya in the name of the family priest. ■ 

v. Surayya (1887), 10 .Mad. 251 ; 6 Ba?moo y. Kashee Ram (1877), 3 ; 

Subbayya v. Ghdlamma (1886),- 9 Mad. Calc. 315, at p. 317; Smlamind ; 

477 (where waste lands were brought Mohapattur v. Soar jo Monee Dm/ee. j 

under cultivation) ; Gopee Lall v. (1869), II W. R. C. R. 436. This ; 

Bkugwan Doss (Mohunt) (1869), 12 presumption applies also to the case ’ 

W. R. C. R. 7 ; Narayam Deshpande v. where the property lias passed by ! 

Anaji Deshpande (1880), 5 Bom. 130; sale into the hands of third parties | 

: Nilmoney Bhooya v, Gunga Narain and has been redeemed by private ■ ! 

Shahur Soy (1864), 1 W. R. C. R. purchase by a coparcener; Gooroo 
: 334. See Balaram Bhaskarji v. Pershad Roy v. Debee Pershad Tewaree ! 

Ramckandra Bhaskarji (1898), 22 (1866). 6 W. R. 0. R. 58, 

I Bona. 922 : Shib pershad ( jvnekcrbvMy _ j 
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inquiry, and if he deals with a single member without obtaining proof that 
the property is separate property he does so at his own risk.” 1 2 

There has been some conflict as to whether it is necessary for the 
person claiming the property as joint to prove that there was a nucleus 
of family property from which the property in question might have been 
acquired, or whether mere proof that the acquirer was at the time of the 
acquisition a member of a Hindu family is not sufficient. 3 Mr. Mayne 3 
seeks to reconcile these decisions by pointing out how the burden of proof 
varies in accordance with the nature of the claim to separate property. 

In a recent case the Allahabad High Court 4 has laid down that in Mitak- 
shara cases proof of nucleus is necessary, but that none is necessary in 
cases governed by the Dayabhaga. The judges relied on the decision 
in Sarada Prosad Bay v. Mahananda May (1904), 31 Calc. 448, but in that 
case, which was governed by the Bengal school, the property was acquired 
during the lifetime of the father, and therefore there was no presumption 
that the property was joint. 5 

It is obvious that there may be joint property without a pre-existing 
nucleus. 6 

It is difficult, if not impossible, to lay down a rule which will suit the 
circumstances of each case, but every weight must be given to the practice 
of sharing property in common as members of a joint family which 
prevails among Hindus. It rarely happens that a case depends upon the 
mere necessity to prove the existence of a nucleus of family property. 

When it is proved that there was family property, the fruits of which 
were capable of providing for the acquisition of the property in question, 


1 Shibosoondery Dossee v. Bakhall 
Doss Sirlcar ( 1864), 1 W. R. C. B. 38. 

2 The following cases assert that it 
is unnecessary to prove a nucleus : 
Taruck Ghunder Poddar v. Jodeshur 
Ghunder. Koondoo (1873), 11 B. L. R. 
193 ; 19 W. R. C. R. 178 ; Gobind 
Ghunder Hooker jee v. Doorgapersad 
Baboo (1874), 14 B. L. R. 337 ; 22 
W. R. C. R. 248 ; Shushee Mohun 
Pal Chowdhry v. Aukhil Ghunder 
Banerjee( 1876), 25 W. R. C. R. 232 ; 

VedavaUi v. Namyana (1877), 2 Mad, 

19; Tara Churn Hooker jee v. Joyna - 
rain Hooker jee (1SS7), 8 W. R. G. R. 
226. In the following cases a different 

vie w was entertained : Dwarkaprasad 
v. Jamnadas (1910), 13 Bom. L. R. 

133 ; Bholanatlb MaMa v. Ajoodhia 
PersadSookul{ 1873), 12 B. L. R. 336; 
20 W. R. 0. R. 65 ; Denonath Shaw 
v. Hurrynarain Shaw (1873), 12 
B. L. R. 349 ; Kristo Chunder Kur~ 
mokar v. Bughoonath Kurmokar (1873), . 
12 B. L. R. 352, note ; Hurish 
Ghunder Doss v. Gouree Per shad 
Chatterjee (1871), 16 W. R. 0. R. 162 ; 
KMluiGhxmcler Ghose v, Koonj Ball 


Dlmr (1868), 11 B. L. R. 194, note ; 
10 W. R. 0. R. 333 ; Radhika Prasad 
Dey v. Dharma Dasi Debi (Mussumat) 
(1869), 3 B. L. R. A. C. 124; 11 
W. R. G. R. .499. See Pran Kristo 
Mojoomdar v. Bhageerutee Gooptia 
(Sreemutiy) (1873), 20 W. R, C. R. 
158 ; Chundro Tara Deba v. Buksh 
Ali (1869), 11 W. R. C. R. 305; 
Hurish Ghunder Hooker jee v. Mokhoda 
Dcbia (1872), 17 W. R. C. R. 564 ; 
Sudanund Hohapaltur v. Soorjo 
Honee Dayee (1869), 11 WI R. G. R» 
436, at p. 438. 

3 “ Hindu Law,” 8th ed., pp. 373, 
374. 

4 Govind Chandra Das v. Radha 
Kristo Das (1909), 31 AIL 477. See 
also Ram Kishen Das v. Tunda Mai 
(1911), 33 All. 677. 

5 Ante , pp. 218, 219. 

6 .See Karsondas Dharamsey v. 
Gangabai (1908), 32 Bom. 479 ; 10 
Bom. L. R. 184 ; Laldas Narandas v. 
Motibai (1908), 10 Bom. L. R. 175; 
Haridas Laiji v. Narotham (1911), 14 
Bom. L. R, 237 ; ante, pp. 238 ei seq. 
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it is clear that the burden is upon the person who alleges that the property 
was a separate acquisition, 1 

The absence of a nucleus may be a factor of considerable import ance 
for the purpose of determining a question as to whether property was a 
separate acquisition. 2 

The fact that the property had increased during a long period to a 
considerable value from a small nucleus of family property is not sufficient 
to rebut the presumption that it -was all family property. 3 
The doctrine of nucleus has no application to Ivliojas. 4 

The purchase of property in the name of one coparcener, or Us© of name 
the use of his name in documents relating to the property , 5 or m^ber! dudi ! 

. the carrying on of law suits by him alone , 6 or an entry of his 
name in revenue records , 7 does not by itself show that the i 

acquisition was separate, or that there had been a separation, 
particularly where that member is the managing member of ■ I 

the family ; 8 but where a purchaser from such member has been 
misled, the family may, in some cases, be estopped from claiming j 

the property as joint , 9 and in conjunction with other evidence 
of separation, or of separate acquisition, such evidence may b© 
of importance . 10 

The presumption may be rebutted by showing that the Rebuttal of 

presumption. 

1 Lai Bahadur v, Kanhaia Lai 3 Agra, 222 ; Shibosoondery Dossee v. 

(1907), 34 I. A. 65; 29 All. 244 ; Rakhall Doss Sirkar (1864), 1 W. R. 

11C, W. N. 417; 9 Bom. L. R. 597; 0. R. 38; Mun Mohtnee Dabee v. 

Anandrao Gunpulrao v. Vascmtrao Soodamonee Dabee (1865), 3 W. R. C. 

(1907), 34 Mad. 262, note ; R. 31. See Umrithnath Ohowdhry v. 

11 C. W. W. N. 478 ; 9 Bom. L. R. 595. Goureenaih Ohowdhry (1870), 13 M. I. 

See Tara Churn Moolcerjee v. Joy - A. 542 ; 6 B. L. R. 232 ; 15 W. R. P. 
narain Mookerjee (1867), 8 W, R. C. 10; VedavaM v. Narayana (1877), 

C. R, 226. 2 Mad. 19; Kundan Lai v. Shankar 

, 2 Bhagubai v. Tukaram (1905), 7 Lai ( 1913), 35 All 564. 

Bom. L. R. 169. 6 Deela Singh v. Toofanee Si?igh 

8 Tottempudi V enkatarainam v. ToL (1865), 1 W. R. G. R. 306. 
tempudiSesharmM{l9 03), 27 Mad. 228. 7 Jussoondah v. Ajodhia Pershad 

Jan Mahomed v. Datu Jajjar (1867), 2 Ind. Jur. N. S. 261-. See 
(1913), 38 Bom. 449; 15 Bom. L. R. Rewa Prasad Sukal v. Deo Dutt Ram 
1044. SuM (1899), 27 L A. 39; 2 Calc. 

6 Ante, p. 254. Dhurm Das Pandey 515 ; .4 C. W. 1ST. 582. ! 

v. Shania Soo?idri Dibiah (1843), 3 8 Kishen Komul Singh v. Janokee | 

M. I. A. 229, at p. 240 ; 6W.R.P. C. Dossee (1862), W. R. Sp. No. 3; 1 
43, at p. 44 ; Parbati Dasi v. Baikuntha Ind. Jur. 0. S. 23. 

■Nath De (Raja) (1913), 18 C. W. N. 9 See Gour Chunder Biswas v. 

428 ; 16 Bom. L. R. 101; Jamkee Greesh Chunder Biswas (1867), 7 
Dassee v. Kisio Komul Singh (1862), W. R. C. R. 120, at p. 122. 

Marsh. 1; Deela Singh v. Toofanee 10 See Bholanath MaJiia v. Ajoodhia 
Singh (1864), .1 W. R. C. R. 306 ; Persad Sookul (1873), 12 B. L. R. 

Beharee Lai (Lalla) v. Modho Pershad 336; 20 W. R. 0. R, 65 ; Peary Loll 
(Lalla) (1866), 6 W. R. C. R. 69; v. Bhawoot Koer (1862), W. R. Sp. 

■■LSunjeel "Singh v. Madud AU (1868), . No. 18. - \ 

. H.L. . s ■■ . • . J 
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property has been self-acquired from separate funds, without 
the aid of the coparcenary property, and that the property is 
held separately , 1 or by proof of separation before the acquisi- 
tion, or by proof that at the time of acquisition there was no 
family property out of which it could have been acquired , 2 or 
by proof of separation after the purchase, and exclusive possess- 
sion of the property thereafter , 3 or by proof of the assent of 
coparceners to the property being treated as separate . 4 

. Evidence as to the source of the purchase-money is generally the most 
satisfactory mode of proof, but it is not indispensable. 5 

Where it is admitted or proved that property in dispute was 
not originally coparcenary property , 6 or was not acquired by use 
of coparcenary funds , 7 or that a partition has already taken 
place , 8 the burden lies upon the person alleging the property to 
be joint 

Where property was in its origin a separate acquisition of 
an individual member of the family, the burden of proving 
that it has become joint property, i.e. that its character has 
been changed by treatment , 9 is on the person making the 
assertion . 10 

There is no presumption that a family possesses any particular 
property , 11 or any property at all . 12 A person who claims a 


1 Lokenath Surma v. Ooma Moyee 8 Ram Ghulam Singh v. Ram 
Dabee (1864), l W. R. C. R. 107. Behan Singh (1895), 18 AIL 90 ; 

8 See Gunga Dhur Chatter jee v. Narayan Babaji v. Nana Manohar 
Soor jo Nath Chatter jee (1871), 15 (1870), 7 Bom. H. C. A. C. J. 153, at 

W. R. C,R. 446. pp. 176, 177 ; Ram Gobind Koond v. 

3 Bholanaih Mahia v. Ajoodhia H ossein Ali (M outvie Syud) (1867), 7 

Reread Sookul (1873), 12 B. L. R. W. R. 0. R. 90 ; Vina, yak Narsinvh 
336 ; 20 W. R. C. R. 65. v. Ratio Govind(mQ ), 25 Bom. 367 ; 

4 See Kallianji v. Bezonji, 32 Bom. Prern Chund Dan v. Darimba Debia 

512 ; 10 Bom. L. R. 754. (1871), 15 W. R. C. R. 238. 

5 See Dhurm Das Pandey v. Shama 9 Ante , p. 245. 

Soondri Dibiah ( Mussumdt ) (1843), 10 See V enkatammanayamma Gam 

3 M. I. A. 229 ; 6 W. R. P. C. 43; (Sri Raja Chelikani ) v. Appa Rem 
Dhunookdharee Loll v. Gunput Lall Bahadur Gam (1897), 20 Mad. 207, at 
(1888), 11 B. L”. R. 201, note; 10 p. 220. This decision was set aside on 
W. R. C. R. 122 ; Bholanaih Mahta v. appeal (1902), 29 I. A. 156 ; 25 Mad. 
Ajoodhia Persad Sookul (1873), 12 678 ; 7 C. W. N, 1, but this dictum as 

B. L. R. 336 ; 20 W. R. 0. R. 85. to the burden of proof was untouched 

6 See Alar Singh v, Tltakar Singh by the decision of the Judicial 

(1908), 35 I. A. 206 ; 35 Cale. 1039 ; Committee. 

12 C. W. N. 1049 j 10 Bom. L. R. 790, n See Obhoy Churn Chose w Gobind 

" Narayan Babaji v. Nam Manohar Chunder Dey (1882), 9 Calc. 237. 

(1870), 7 Bom. JL C. A. CL J. 153, at 12 Tooheydm Ludha v. Premji T.r> 

X'TT?:; : : ovmdm (1888), 18 Bom, Ma 
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share iri property as belonging to a joint family, of which he is 
admitted or has been proved to be a member, must prove either 
that the property was held or acquired by the members of the 
family as such , 1 or that the person in whose possession it is is 
a member of the family . 2 

He may, of course, rebut evidence of self-acquisition by 
evidence as to the source of the acquisition, or by other evidence 
tending to show that. the property was joint. 

There is in India a considerable quantity of immovable pro- 
perty which, although partible, by nature, is by custom or by 
the terms of a grant by the Government, impartible, id the sense 
that it always descends to a single heir, and is not coparcenary 
property. 

'In Bengal, Behar, and Orissa , 3 except in the Jungle Mehals 
of Midnapore, and other districts where local customs 4 prevail , 5 
impartible zemindaries are not recognized. This rule does not 
apply to a principality ( Raj ). 6 

c< The nature of the estate and the existence or otherwise of a special 
family custom are questions of fact to be determined on the evidence 
available in each case.” 7 The burden of proof is upon the person alleging 
impartibility . 8 


Ramhislian Das v. Tunda Mai (1011), 
33. All. 677. See Nandbhai Ganpatrav 
Dhairyavan v. Achratbai (1886), 12 
Bom. 122, at p. 131. 

1 See Balaram BhasJcarji v. Ram- 
cfutndm BhasJcarji (189S), 22 Bom. 
92 2, at p. 931 ; ObJioy Churn Ghose v. 
Gobind Ghimder Dey (1SS2), 9 Calc. 
237. 

2 Cases, ante, p. 255, note 6, and 
p. 257, note 5. A different view was 
entertained in Shin Golam Sing v, 
Baran Sing (1868), 1 B. L. B. A. C. 
164, at p. 167, where it was said, 
“ He must, at least, show that the 
defendants whom he sues constitute 
a joint family, and that the property 
in question, became joint property 
when acquired, or that at some period 
since its acquisition, it has been 
enjoyed jointly by that family.” 

3 Ben. Beg. XL of 1793. 

4 Local custom does not include 
a family custom, see Deedar Eassein 
(Rajah) v. Zahoar»on N-fesa (Ranee) 
(3841),. 2. M. I. A. 441. 

. ■ 5 Ben, Beg, X .of 1.810, • 


6 Sec Beer Periab Sake (Baboo) v. 
Rajender Periab Sahee (Maharajah) 
(1867), 12 M. L A. 1 ; 9 W. B. tVC. 
15 ; Gunesh Dutt Singh (Baboo) v. 
Moheshur Singh (Maharaja) (1855), 
6 M. L A. 164. 

7 VenJcata Narasimha Appa Row 
( Sri Raja ) v. Parthasarathy (Sri Ra ja) 
(1913), 41 I. A. 51, at p. 61 ; 37 Mad. 
199, at p. 210 ; 17 C. W. N. 1221, 
at p. 1224; 15 Bom. L. R. 10.10, 
at p. 1014; Mattikarjum (Srimaniu 
Raja Yarlagadda) v. Yarlagadda 
Durga (Srimantu Raja) (1890), 17 
I. A. 134 ; 13 Mad. 406 ; Kachi Kali - 
yana Rengappa KalaJcka Tliola Udayar 
v. Kachi Yum Rengappa KalaJcka Tliola 
Udayar { 1905), 32 I. A. 261, at p. 
269; 28 Mad. 508, at p. 515 ; 10 
0. W. N. 95, at p. 106 ; 7 Bom. L. B. 
907 ; Durga Charan MaHo v* Raghu - 
nath Mahto (191 3), 18 0. W. N. 55. 

s Venkata Narasimha Appa Row 
(Sri Raja) v. Parthasarathy (Sri 
Raja.) (1913), 41 LA. 51, at p. 61* 
37 Mad. 199, -at p. 209 ; 17 0. W. N, 
132 1, at p, 1224 $ 15 Bom, L, B, 1010 f 


Impartible 

property. 
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Eaj, palayam . In most cases such property is annexed to a Raj, or principality, 1 or 
to a Palayam 5 or to some other hereditary office ; but a custom of descent 
according to the law of primogeniture may exist by koldchdr or family 
custom, although the estate may not be a raj or palayam . 2 

A private individual cannot create an impartible estate, 3 or provide 
that it should always descend to a single heir. 4 

The following are instances where the custom of impartibility in the 
sense of the property being held by a single individual is to be found : — 

: Raj* (ft) Zemindaries, especially in the Madras Presidency, partaking of 

the nature of a Raj or sovereignty. 5 

Palayam. (&) Palayams (tracts of country governed by a Poligar or petty chieftain 

as a principality or Raj) 6 in the Madras Presidency. 7 

An estate which is neither a Raj nor a Palayam may also by family 
custom be impartible. 8 

Grants by (c) Saranjams 9 or Jaghirs. 10 Although Saranjams are primd facie 

Government, impartible, they may be originally partible, or become so by family usage. 11 

at p. 1014 ; Ditrga Charan Mahto v. Rajah Yenumala) v. Ramctndora Gam 
Raghunafh Mahto (1913), 18 C. W. N. (Sri Rajah Yemimala) (1870), 6 Mad. 
55. H. C. 93, at p. 105. See cases in 

1 A Raj “in its very nature Norton L. 0. pp. 478-480. 

excludes the idea of division ” in 6 See Wilson’s “ Glossary,” p. 391. 
the sense of partition among the sons : 7 Kachi Kaliyana Rengappa Kalakka 

Gunesh Putt Singh v. Moheshur Thola Udayar v. Kachi Yuva Rengappa 
Singh (Maharajah) ( 1855), 6 M. I. A. Kalakka Thola Udayar (1905), 32 
164, at p. 187. I. A. 261 ; 28 Mad. 508 ; 10 0. W. N. 

2 Ghintamun' Singh (Choivdhry) v. 95; Naragunty Lutchmeedavamah v. 

' Nowlukho Konivari (Mmsamut) Vengama Naidoo ( 1861), 9 M. I. A, 66 ; 

(1875), 2 I. A. 263; 1 Calc. 153; 1 W. R. P. C. 30. 

Urjun Sing ( Rawut ) v. Ghunsiam 8 Ghintamun Singh (Ohowdhry) v. 
Sing (Rawut) (1851), 5 M. I. A. 169. Nowlukho Konwari (Mussamut) (1875), 
See Shyamanand Pas Mohapatra v. 2 -I. A". '26-3 t'-4- Calc. 153; Shyama - 
Ramakanta Das M ohapa Ira (1904), nand Das Mohapatra v. Rama Kanta 
32 Calc. 6 (reversed on the facts on Das Mohapatra (1904), 32 Calc, 6 ; 
appeal, Rama Kanta Das Mahapatra Urjun Sing (Rawut) v. Ghunsiam Sing 
v. Shamanand Das ( Ghowdhuri ) (1909), (Rawut) (1851), 5 M. I. A. 169. 

361. A. 49; 36 Calc. 590; 13 C.W. N. 9 Grants generally of Revenue 
581 ; 11 Bom. L. R. 53) ; As to evi- made by Maratha sovereigns, see 
denee of the custom of primogeniture, Wilson’s “ Glossary,” p. 465. Nara~ 
see Mohesh Chunder Dhal v. Satru- yan Jagannath Diksliit v. Vasudeo 
ghan Dhal ( 1902), 29 I. A. 62 ; 29 Vishnu Dikshit (1890), 15 Bom. 247 ; 
Calc. 343 ; 6 0. W. N. 459; 4 Bom. Ramchandra Mantri v. Venkairao 
L, R. 372 ; Rama Kanta Das Maha- (1882), 6 Bom. 598. 
pair a v. Shamanand Das (Ghowdhuri) 10 Grants by the Sovereign, see 
(1909), 36 I, A. 49 ; 36 Calc. 590 ; 13 Raghojirao Saheb (Shrimant Raje 
O. W. N. 581 ; H Bom. L. R. 530; Bahadur) v. Lahshmanrao Saheb (Shri- 
Balvadru Samant Singh (Ghowdhury) mani Raje Bahadur) (1912), 39 I. A. 
v, Bimbadhur Roy (1916), 1 Pat. 202; 36 Bom. 639; 16 C. W. N. 
L. J. 509 ; ante, p. 32. 1058 ; 14 Bom. L. R. 1226 ; Nilmoni 

3 Pirojshah v. Manibhai (1911), 36 Singh (Rajah) v. Bakranath Singh 

Bom. 53; 13 Bom. X. R. 963 ; (1882), 9 I. A. 10.4'; 9 Calc. 187; see 

Rameshwar Prosad Singh v. Lachmi ante, p. 251. 

Prosad Singh (1903), 31 Calc. Ill ; 11 Madhavrav Manohar v. Atmaram 

7 C. W. N. 688 ; see post, pp. 533, 534. Keshav (1890), 15 Bom. 519. See 

4 Post, p. 532. Gopal Hari v. Ramakant (1896), 21 

6 See Gamridevamma Gam (Sri Bom. 458, at p. 460. 
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Grants by Government, at any rate in the Southern Mahratta country, 
in the absence of any provision in the grant, or any custom would follow 
the ordinary rule of ancestral property, 1 especially where they are granted 
for the maintenance of the family. 2 Sanads in common form under Mad. 

Reg. XXV. of 1802 do not alter the partibility of the property. 3 There is 
no presumption that grants to the holder of an office are impartible. 4 

Grants of jaghirs are primd facie for life, but may be made heritable by 
appropriate words. 5 6 7 

As to the descent of jaghirs in the Punjab, see Act IV. (Punj. C.) of 1900. 

It has been held that land held as appertaining to the office of desai, Desai. 
who was formerly the officer employed in the Mahratta country in 
superintending the collection of the Government revenues and other 
duties, is primd facie partible. 0 

There is similar authority with regard to the office of deshpande , an Deshpande, 
hereditary revenue accountant of a district or a certain number of villages, 7 Deshmuk,u 
and to the office of deshmuJch, who is a district Revenue officer. 8 

On partition, however, the right of the officer to allowances for the 
performance of the duties of his office must be reserved. 9 

A mere arrangement for the convenient performance of the services 
of the officer is on a different footing from a custom. 10 

Where the services have been abolished, a family custom might still 
render the property impartible. 11 

The terms of the grant might, of course, create impartibility. 12 
The office of Pattam , an office of dignity in a family governed by the Pattam. 
Aliya Satana law, is impartible. 13 

(d) Service tenures, such as the ghatwal 14 tenures in Manbhooni and Service 
tenures. 

1 Bodhrao Hunmoni v. Nursing (1885), 10 Bom. 327. In this case 
Mao (1856), 6 M. I. A. 426 ; Panchana - the custom of impartibility -was. es- 
dayyan v. Nilahandayyan (1883), 7 tablished. See Steele, p. 229. 

Mad. 191. 8 Gopalrav v. Trimhalcrav (1886), 10 

2 Visvanadha Naich v. Bungaroo Bom. 598. In that ease also the custom 
Teroomala Naich , Mad. Dec. of 1851, of impartibility was established. 

74. See cases in Norton’s L. 0. pp. 9 Adrishappa v. Gurushidappa 
279, 478. (1880), 7 I. A. 162; 4 Bom. 494. 

3 VenJcata Narasimha Appa Roto See Bom. Act III. of 1874, s. 8. 

(Sri Raja) v. Parthasarathy Appa Mow 10 See Gopalrav v. Trimhahrav 
(Sri Baja) (1913), 41 I. A. 51, at (1886), 10 Bom. 598. 
p. 61 ; 57 Mad. 199, at p. 209; 17 11 Madkahai v. Anantrav Bkagvant 

G W. N. 1221 ; 15 Bom. L. R. 1010 ; Deshpande (1885), 9 Bom. 198 ; 

MaUikarjuna (Srimant it . Raja Yarla - Eamrao Trimbah Deshpande v. Ye- 
gadda) v. Yarlagadda Durga (Srimcmtu shvantrao Madhavrao Deshpande 
Raja) (1890), 17 I. A. 134 ; 13 Mad. (1885), 10 Bom. 327. 

406. 12 See Gapal Bari v. Rama leant 

4 Setliuramaswamiar v. Merit- (1896), 21 Bom. 458, at p. 462. 

swamiar (1909), 34 Mad. 470. 13 TimmappaBeggade v. Mahalinga 

5 Ram Saran Ball v. Ram Narayan Heggade (1868), 4 Mad. H. 0. 28. 

Singh (1914), 42 Calc. 305. . 14 “ Lands granted either rent free 

6 Adrishappa v. Gurushidappa or at a low rate of assessment to 

(1880), 7 I. A. 162; 4 Bom. 494 ; public ferrymen or to officers guard- 
Shidhojzrav v. Naihojirav (1873), 10 ing passes in the hills. In Birbhuin 
Bom. II. C, 228. the lands were granted at a fixed 

7 Mamrao Trimbah Deshpande v. rate of assessment in perpetuity to 

YeshvaMrao Madhavrao Deshpande the holders and their descendants, as 
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Bheerbhoom , 1 digwari tenures , 2 and those attached to village offices in 
Madras . 3 

“ Hereditary offices, whether religious or secular, are treated by the 
Hindu law writers as naturally indivisible ; but modem custom, whether 
or not it be strictly in accordance with ancient law, has sanctioned such 
partition as can be had of such property, by means of a performance of 
the duties of the office, and the enjoyment of the emoluments by the 
different coparceners in rotation.” 4 

There seems to be no reason why a family custom of in> 
partibility should not be discontinued . 5 

The question whether property purchased from the income 
of an impartible estate governed by the Mitakshara school of 
law, and the savings from the income of such estate, form part 
of the estate or are the separate property of the owner is a 
question of intention to incorporate the acquisitions with the 
original estate . 6 

It would seem that the burden of showing that the acquisitions had been 
incorporated in the original estate lies upon the person alleging that fact . 7 


long as the revenue is jmid, although 
apparently no longer connected with 
the performance of any particular 
duty. — Reg. XXIX., 1814.” Wilson’s 

Glossary, 5 ’ p. 173. See Baden 
Powell’s “■ Land Systems of British 
India,” vol. i. pp. 532, 582-5S7. 

1 Lelanund Sing Bahadoor {Raja) v. 
Tht Bengal Government (1855), 6 
M. I. A. 101, at p. 125; 1 W. R. P. C. 
20; Hiirlall Singh v. Jorawun Singh 
(1837), 6 Ben. Sel. R. 169 (new edition, 
204). See Nilmoni Singh (Rajah) v. 
Bakranaih Singh (1882), 9 I. A. 104 ; 
9 Calc. 187 ; Doorga Pershad Singh 
(Telenet) v. Doorga Kooeree (Tekaetnee) 
(1873), 20 W. R. C. R. 154. 

8 Durga Prasad Singh (Raja Sri Sri) 
v. Brajanath Bose (1932), 39 I. A. 133 ; 
39 Calc. 096 ; 16 C. W. X. 482; 14 
Bom. L. E. 445. 

3 Alymahimnuwl v. V encaioovien, 
2 Mad. Dee. 85, referred to in Mayne’s 
“ Hindu Law,” 8th ed, 651 ; Bada v. 
TIussu Bhai (1883), 7 Mad. 236. 

4 Mancharam v. Pramhanhar 
(1882), 6 Bom. 298, at p. 299. As 
to priestly earnings, see Bhatta- 
charya’s “ Law of tlie Joint Family,” 
pp. 459-463 ; Khedroo Ojha v. Deo 
Ranee Koomar ( Mimamut ) (1866), 
5 W. R. 0. R. 222 ; Beclmram Baner - 
jee v, Thakoormonee Delia (Sree 


muitee) (1868), 10 W. R. C. R. 114, 

5 See a?ite 9 p. 30. 

0 Janki Pershad Singh v. Dwarka 
Pershad Singh (1913), 40 I. A. 170, at 
p. 181 ; 35 AIL 391, at p. 401 ; 17 
C. W. X. 1029, at p. 1039 ; 15 Bom. 
L. R. 853, at p. 862 ; Parbali Kumari 
Debi (Srimati Rani) v. Jagadis 
Clmnder Dhabal (1902), 29 I. A. 82, 
at p. 98 ; 29 Calc. 433, at p. 453 ; 6 
C. W. X. 490, at p. 495 ; 4 Bom. L. R. 
365 ; Sarah jit Partap Bahadur Said 
v.Indarj it Partap Bahadur Sahi ( 1 904), 
27 All. 203, at p. 252. As to the 
private property of a Sovereign 
Prince, see Secretary of State v. Ka- 
machee Boye Sahaba (1859), 7 M. I. A. 
476, at p. 537; 4 W. R. P. C. 42, at 
p. 45; Strange’s “Hindu Law,” vol. 
ii. pp. 329, 330. 

7 Jagadamba Kuwari (Rani) v. 
Wazir N. Singh (Thakur) (1917), 2 
Pat. L. J. 239 ; Janki Pershad Singh 
v. Dwarka Pershad Singh (1913), 40 
LA. 170, at p. 181 ; 35 All. 391, at p. 
401 ; 17 C. W. X. 1029, at p. 1039 ; 15 
Bom. L R. 853, at p. 862 ; Parbali Ku- 
mari Debi (Srimati Rani) v. Jagadis 
Chunder Dhabal (1902), 29 I. A. 82, 
at p. 98 ; 29 Calc. 433, at p. 453 ; 6 
C. W. X. 490, at p. 495 ; 4 Bom. L. R. 
365; Rajeswara Gajapaty N araina Deo 
Maharajulungam (Sri Sri Sri Rajah) 
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(e) Grant# made out of the revenues of an impartible estate for the 
maintenance of the junior members of the family and their direct male line 
(called in some parts of India bdbmrn grants, 1 and in the case of grants 
to women on marriage sohag grants. 2 ) On the death of the last heir of the 
grantee these revert to the estate. 

As to a bdbuana grant for the benefit of a junior member of the family 
and his direct male line, see Ramchandm Marwari v. Mudeshwar Singh 
(1906), 33 Calc. 1158 ; 10 C. W. N. 979 ; Durgadut Singh v. Rameshwar Singh 
(1909), 36 I. A. 176 ; 36 Calc. 943 ; 13 C. W.N. 1013 ; 11 Bom. L. R. 901 ; 
Laliteswar Singh v. Bhabeswar Singh (1908), 35 Calc. 823 ; 12 C. W. N. 958 ; 
Ekradesivar Singh v. Janeshwari Babmsin (1914), 41 I. A. 275 ; 42 Calc. 

582 ; 18 C. W. N. 1249 ; 17 Bom. L. R. 18. According to llazari Mall 
Babu v. Abaninath Adlmrjya (1912), 17 C. W. N. 280, at p. 287, in the case of 
property being carved out of an impartible estate for the maintenance of 
a son and his descendants “ the view may be maintained that it has all the 
incidents of ancestral property.” 

Except that it rnay be liable for the maintenance of the Not eopar 
younger members of the family , 3 an impartible estate itself property, 
cannot be regarded as coparcenary property, inasmuch as by 
the custom of the family, it is held by a single individual . 4 

It is the exclusive property of the owner, subject to any 
custom restricting his powers of alienation, and no other 
member of the family has any joint interest in it . 5 

It was formerly considered that coparcenary property would include 
property which by custom is held and enjoyed by a single member of 
the family, but in which there was a right of survivorship. 6 

In a recent case in Bombay, 7 Jenkins, C.J., said this: “No doubt 


v. Virapraiapah Rudra Gajapaty Na- Singh (1909), 36 Calc. 481, at* p. 483 ; 
raina Deo Maharajulungaru {Sri Sri 13 C. W. N. 838, at p. 841 ; see Our 
Sri ) (1869), 5 Mad. H. G 31, at p. 41 ; Pershad Singh v. Dhani Eai (1910), 
Kotta Ramasmi Ckeiti v. Bangari 38 Calc. 182 ; 15 0. W. N. 49. This 
S esliama N ayanivar u (1881), 3 Mad. liability arises from the relationship of 
145, at p. 150. A different view was the individual to the holder, and not 
expressed in Sarabjit Partap Bahadur on account of any coparcenary interest : 
Sold v. Indarjit Partap Bahadur Sahi Rama Row ( Sri Rajah) v. Rajah of 
(1904), 27 All. 203, at p. 252 ; Rama - Pittapur (1915), 39 Mad. 396. 
sami Kamaya Naik v. Sundara- 4 See Tara Kumari ( Tkakurani ) 
lingasami Kamaya Naik (1893), v. Chaturbhuj Narayan Singh (1915), 
17 Mad. 422, at p. 444. Cl post, 421. A. 192; 42 Calc. 1179; 19 C. W. N. 
pp. 474, 475. 1119 ; 17 Bom. L. R. 1012. It was 

1 Durgadut Singh v. Rameshwar held otherwise in Bawani Ghulam v. 
Singh Bahadur {Maharajah Sir) (1909), Deo Raj Kuari (1883), 5 All. 542 ; 
36 1. A. 176 ; 36 Calc. 943 ; 13 0. W. N. but see below. 

1013; 11 Bom. L. R. 901. As to the 5 Zamindar of Karvetnagar v. Dossji 

alienation of such grants, see ibid. Yarn {Sree Mahant) (1909),. 32 Mad. 

2 JEkradeswar Singh v. Janeshwari 429. 

Babmsin (19X4), 41 1. A. 275 ; 42 Calc. 6 See ante, pp. 260, 261. 

582; 180. W. N. 1249 ; 17 Bom. L. R. 7 Bachoo v. Manhorebai (1904), 29 

18. Bom. 51, at p. 57 ; 6 Bom. L. R. 268 ; 

3 Laliteshioar Singh v. Rameshwar $. 0. on appeal, Bachoo Harkisondas 
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the property claimed in RaglmmdhcCs case 1 was impartible, but at one 
time it was the common notion that even in impartible property all the 
male members of a joint family were coparceners subject to the qualifica- 
tion that the enjoyment was by one member of the family alone, and it 
was considered, rightly or wrongly, that there was warrant for this view 
in a number of decisions of the Privy Council, and notably Naragunty v. 
Vengama? Shivagnnga case, 3 the Tipperah case, 4 Stree Rcigab Yanumtda 
Venkayamah v. Stree Rajah Yanunmla Boochia Vankondara ? Ghowdhry 
Chiniamun Singh v. Mussamut Nowlucko Konwari, 6 I mention these 
cases as to all of them Sir James Colville, who delivered the judgment 
in Raghunadhais case, was a party ; and if it was his view that the 
impartible zemindari belonged to the whole family, then the decision in 
jRaghumdha's case would seem to have proceeded on circumstances very 
closely resembling those with which we are now dealing. But whatever 
may have been the opinion that prevailed at that time, it has now been 
definitely decided by the Privy Council in Rani Sartaj Kuari v. Rani 
Devraj Kuari? and in Sri Raja Rao Venkata Surya v. Court of Wards? 
that in impartible properties there is no coparcenary, so that in the light 
* of these latter decisions it cannot be said that the conditions in Raghunadha’s 
case were in all respects identical with those now under consideration. 5 ’ 

No question of separation in estate 9 can arise in the case of an impartible 
Raj ; as there is nothing upon which such separation can operate. 10 

According to the Madras High Court the successor to an impartible 
estate governed by the Mitakshara law cannot recover debts due to his 
predecessor without a certificate under Act VII. of 1889. 11 According to 
the Calcutta High Court he does not require a certificate. 12 It is submitted 
that the latter view is correct. 

As to inheritance to impartible property, see post, Chap. XVII; 

The holder of an impartible estate can, in the absence of a 


v. Mankorebai (1907), 34 L A. 107 ; 
31 Bom. 373; 11 C. W. N. 769; 9 
Bom. L. B. 646 ; see also Rajah of 
Kalahasti v. Achigadu (1905), 30 
Mad. 454, differing from NacMappa 
Cheitiar v, Chinnayasami NaicJcer 
(1906), 29 Mad. 459, and from Kali 
Krishna Sarkar v. Raghunath Deb 
(1903), 3 1 Calc. 224; Rama Roio 
( Sri Rajah) v. Rajah of Pittapur 
(1915), 39 Mad. 396. In Baijnaih 
Prasad Singh v. Tej Bali Singh 
(1916), 38 All. 590, it was considered 
that the impartible property was joint 
family property. Zamindar of Kar- 
vetnagar v. Dossji Yarn (Sree Mahant) 
(1909), 32 Mad. 429; Ram Das Mar~ 
wari v. Braja Behan Singh (Tekait) 
(1902), 6 C. W. N. 879, 

1 Raghunada (Sri) v. Brozo KisTioro 
(Sri) (1876), 3 I. A. 154; 1 Mad. 
69. 

2 (1861). 9 M, I A. 66, at p. 86 • 


1 W. B. P. 0. 30. 

3 (1863), 9 M. I. A. 543, at p. 589 ; 

2 W, R. P. C. 31. 

4 (1869), 12 M. I. A. 523, at p. 
540 ; 3 B. L. B. P. C. 13. 

5 (1870), 13 M. I. A. 333, at p. 339; 
13 W. B. P, C. 21. 

6 (1875), 2 I. A. 263, at pp. 269, 
270 ; 1 Calc. 15 3, 

7 (1888), 15 L A. 51 ; 10 All 
272. 

8 (1899), 26 I. A. 83 ; 22 Mad. 
383 ; 3 C. W. N. 415 ; 1 Bom. L. R. 
777. 

s Post, p. 3 25. 

10 Laliteshwar Singh r. Rameshwar 
Singh (1909), 36 Calc. 481 ; 14 
0. W. N. 49. 

11 Rajah of Kalahasti v. Achigadu 
(1905), 30 Mad. 454. 

12 Our Pershad Singh v. Dhani Rai 
(1910), 38 Calc. 182 ; 15 C. W. N, 49. 
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custom rendering it inalienable , 1 dispose thereof by will or 
transfer inter vivos, whether he be governed by the Mitakshara 2 
or by the Bengal 3 school of law. 

Where a gift or bequest is made out of such property to a soil the son 
in a case governed by the Mitakshara law takes the subject of the gift or 
bequests as ancestral or coparcenary property. 4 

As to the alienation of a babuana grant, see Durgadut Singh v. Rame- 
shwar Singh Bahadur ( Maharajah ) (1909), 36 I. A. 176 ; 36 Calc. 943 ; 13 
C. W. N. 1013 ; 11 Bom. L. E. 901. 

A sale which took place at a time when the accepted interpretation 
of the law was that an impartible estate was inalienable was construed with 
reference to the law as it then stood. 5 

When the estate is inalienable, the holder can sell or charge 
it , 6 in case of such a necessity as would justify the manager of 
an infant heir in a sale or charge . 7 

Madras Acts II. of 1902, II. of 1903, II. of 1904, 8 and VI. of 1909, 
have rendered the holders of nearly all the impartible estates in the Madras 
Presidency incapable of alienating or binding by their debts the estate 
except under circumstances which would entitle the managing member 
of a joint Hindu family, not being the father or grandfather of the other 
coparceners, to make an alienation of the joint property, or incur a debt, 
binding on the shares of the other coparceners independently of their 
consent. 

Impartible property which has been sold does not retain 
its character of impartibility. 

. V .' ' - ' ' • 

1 Sivasubramania Naicker v. Krish- 537 ; Kapilmuih Sahai Deo (Thakoor) 

nammal (1894), 18 Mad. 287. v. The Government (1874), 13 B. L. B. 

2 Venkata Surya Mahipati Rama 445, at pp. 458-460 ; 22 W. B. C. B. 
Krishna Rao Bahadur (Sri Raja Rao) 17, at pp. 20,- 21. 

v. Court of Wards (1899), 26 I. A. 83 ; 3 Udaya Aditya Deb (Rajah) v. 

22 Mad. 383 ; 3 C. W. N. 415 ; 1 Bom. Jadub Lai Aditya Deb (1881), 8 I. A. 
L. B. 277; Sartaj Kuari (Rani) v. 248; 8 Calc. 199. S. C. in Court 
Deoraj Kuari(Rani) (1888), 15 I. A. below, 5 Calc. 113; 4 C. L. B. 181 ; 
51 ; 10 All. 272 ; Tara Rumari (Thalcu- Narain Khootia v. Lokenath Khootia 
rani) v. Chaturbhuj Ndrayan Singh (1881), 7 Calc. 461 ; 9 C. L. B. 243. 
(1915), 42 I. A. 392 ; 42 Calc. 1179; 4 Hazari Mull Baba v. Abaninath 

19 C. W. N. 1119 ; 17 Bom. L. B. Adhurjya (1912), 17 C. W. N. 280. 

1012 ; Venkata Narasimha Naidu v. 5 Abdul Aziz Khan Sahib v. Appa- 
Bhashyakarlu Naidu (1899), 22 Mad. yasami Naicker (1903), 31 I. A. 1 ; 
538, upheld on appeal (1902), 29 I. A. 27 Mad. 131 ; 8 0. W. N. 186. 

76 ; 25 Mad. 367; 6 C. W. N. 641; 6 Gopal Prosad Bhakat v. Raghu- 

4 Bom. L. E. 543 ; Ram Das Marwari naih Deb (1904), 32 Calc. 158; 9 0, 

r.Braja Behari Singh (Tekait) (1902), W. N. 330. 

6 0. W, AT. 879; Beresford v. Rama- 7 Pod, pp. 288-290. 

subba (1889), 13 Mad. 197 ; Rup Singh 8 Sec. 4. 

Y. Pirbhu Narain Singh (1898), 20 All. 
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MANAGEMENT AND DISPOSAL OF PROPERTY OF JOINT FAMILY * 

The proceeds of undivided property must be brought, accord- 
ing to the theory of an undivided family, to the common 
chest or purse, and there dealt with according to the mode of 
enjoyment by the members of an undivided family.” 1 

This principle was laid down in a case governed by the Mitakshara 
school of law, but it would apply also to a joint family governed by the 
Bengal school of law, it being remembered that in the latter case sons 
have not during their father’s lifetime any interest in the family chest or 
purse. 

Although a coparcener is not entitled ordinarily to credit for moneys 
paid by him out of his own funds for the benefit of the family on the 
improvement of the estate , 2 he is entitled to such credit where it is clear 
that he reserved his right to such credit, as where he paid the money to save 
the coparcenary estate from sale for arrears of Government revenue . 3 

Except where in a coparcenary governed by the Mitakshara 
the father has power to act independently of his sons , 4 each 
coparcener must either himself, or by a manager having power 
in that behalf, be a party to every transaction relating to the 
coparcenary property . 5 

No coparcener, unless he be the manager, has power to enhance rent 
or eject tenants at his pleasure . 6 

It has been held 7 that in the absence of fraud payment to one of several 
joint proprietors is a payment to all. This would, it is submitted, depend 
upon the circumstances. Where there is a manager a tenant would rarefy 


1 Afpovier v. Rama Suhba Ayyan 6 See Sangappa v. Sahebanna ( 1 870), 

(I860), 11 M. I. A. 75, at p. 90; 8 7 Born. H. G A. 141; Ghunshyam 
W. R. P. 0, 1. Singh v. Runjeet Singh (1865), 4 

2 Mnilusvami Gamdan v. Subbiram- W, R., Act X, R. 39. 

miya Gaundan (1863), 1 Mad. XL C. 309. c Balaji Baikaji Binge v. Gopal 

3 Vizianagram (Rajah of) v. (1878), 3 Bom. 23. See cases post, 

Setrucherla Somasehharadaz (Rajah) p. 268, note 5, and p. 268, note 8, 

(1903), 26 Mad. 686. 7 Ibrahim Tharagan (Sheik) v. 

4 Viz. in alienating for the purpose Rama Aiyar (1911), 35 Mad, 685.; 

of paying antecedent debts, post, chap, Oodit Narain Singh v. Hudson (1865), 

viii. ■ 2 W. R,, Act X. R. 15. 
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be entitled to pay to any other coparcener. Under some circumstances a 
debtor might get a discharge by payment to one coparcener, 1 but it would 
ordinarily be safer for him to require a receipt from the manager or from the 
whole body of coparceners. 

Except that the manager of a joint family business can Parties to 
enforce at law the ordinary business contracts which he is 
entitled to make or discharge in his own name without making 
his coparceners parties to the suit , 2 and that where credit is 
given to an individual member he can sue alone , 3 and that a 
manager of a family can sue for trespass on the family waste 
lands , 4 all the coparceners should be parties to a suit or execu- 
tion proceedings relating to the coparcenary property , 5 or to 
a trade or business belonging to the family , 6 even if it be founded 
on a transaction which was validly entered into by the manager , 7 
but a decree made at the instance of , or against, the father 8 or 
other manager, as representing the family , 9 without any objection 
being made as to want of parties, binds the other coparceners . 10 


1 See Gurushantappa v. Chanmal - 
lappa (IS99), 24 Rom. 123. 

2 Kishm Parshad v. Ear Narain 
Singh (1911), 38 I. A, 45; 33 All. 272 ; 
15 6. W. N. 321 ; 13 Rom. L. R. 359, 
differing from Alagappa Chetti v. 
Velum Chetti (1894), 18 Mad. 33 ; 
Lalji v. Kcshowji (1912), 37 Bom. 
340 ; 14 Bom. L. R. 840 ; Copal Das 
v. Badri Nath (1904), 27 AIL 361 ; 
Durga Prasad v. Damodar Das (1909), 
32 Ail. 183. 

3 Bando Subrao Jamnis v. Jaribu 
Tamappa Adahe (1910), 12 Rom. 
L. R. 801. 

4 Muhammad Sadih v. Khedan hall 
(1916), 1 Pat. L. J. 154. 

5 See Civil Procedure Code (Act V. 
of 1908), order i. rules 1, 3, 4 ; Act 
XIV. of 1 882, ss. 26, 28. Guruvayya 
Gouda v. Daitatraya Anant (1903), 
28 Rom. 11; Vadilal Lcdlubhai v. 
Shah Khushal Dalpatram (1902), 27 
Bom. 157 ; Muhammad Askari v. 
Radhe Bam Singh (1900), 22 All. 
307 ; Balkrishna SaJcharam v. Moro 
Krishna DabholJcar (1896), 21 Rom. 
154 ; Banarsi Das v. Maharani Kuar 
(1882), 5 Ail. 27 ; PhooTbas Koonwur 
(Mussumat) v. Juggeshur Sahoy 
(1876), 3 I. A. 7, at p. 26 ; 1 Calc. 
226, at pp. 243, 244 ; 25 W. R. C. R, 


285, at p. 289; Raja, ram Tewari v. 
Lachman Prasad (1869), 4 B. L. R. 
A. C. 118 ; 12 W. R. C. R. 478 ; 
Copal v. Macmghten ( 1881), 7 Calc. 
751 ; TJnnoda Per sad Roy v. ErsMne 
(1873), 12 B. L. R. 370 ; 21 W. R. 
C. R. 68 ; Nathuni Mahion v. Manta j 
Mahton (1876), 2 Calc. 149 ; Shea 
Churn Narain Singh v. Chukraree 
Pershad Narain Singh (1871), 15 
W. R. C. R. 436 ; Nundun hall v, 
Lloyd (1874), 22 W. R. C. R. 74 ; 
Arunachala Pillai v. Vythialinga 
Mudaliyar (1882), 6 Mad. 27; liari 
Copal v. Golcaldas Kushabashet (1887), 
12 Bom. 158 ; Naranji y. Moti (1907), 
9 Bom. L. R. 1126. 

6 Jugal Kishore v. Jhdasi Ram 
(1886), 8 AIL 264 ; Ratnsehuh v. 
Ramlall Koondoo (1881), 6 Calc. 815 ; 
8 C. L. R. 457. See Vadilal Lallubhai 
v. Shah Khushal Dalpatram (1902), 
27 Bom. 157 ; Anant Ram v. CImmu 
Lai (1903), 25 All. 378. 

7 Jus Ram v. Sher Singh (1902), 
25 All. 162. As to mortgages by the 
father, see post, pp. 308, 309. 

8 See Civil Procedure Code (Act V, 
of 1908), order i. r. 13. 

0 Ginvar Narain Mahion v. Mah- 
bunessa (1916), 1 Pat. L. J. 468, 

10 Post , pp. 278-282,* 
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It has been held in Madras 1 that, the decision of the Privy Council in 
Kishen Par shad v. Ear Narain .Singh 2 entitles the manager to sue alone, 
but it is submitted that the Judicial Committee did not lay down any such 
general rule. 

It has also been held in Allahabad 3 that a manager can sue even on a 
mortgage 4 on behalf of the family. 

One coparcener cannot sue alone to eject a tenant, 5 and cannot sue alone 
for enhancement of rent, 6 or for his share of the rent, 7 unless by an express 
or implied arrangement between the coparceners and the tenant he 
collects his share separately. 8 He cannot sue alone for a debt. 9 

In Ramayya v. Venkatardtmm , 10 where a suit was brought by a manager 
as representative of the family, the Court considered that the omission to 
make the coparcener a party was a mere formal error. 


When a coparcener declines to be 


1 Ibrahim Tharagan (Sheik) v. 
Rama Aiyar (1911), 35 Mad. 685. 

2 (1911), 38 I, A. 45 ; 33 All. 272 ; 

15 C. W. N. 321; 13 Bom. L. R. 
359. 

s Ron Lai v. M-miman Kunwar 
(1912), 34 All. 549 ; Madan Lai v. 
Kiahan Singh (1912), Ibid. 572. 

4 Post, p. 281. 

5 Reasut II ossein v. Chorwar Singh 
(1881), 7 Calc. 470 ; 9 C. L. R. 260 ; 
Sri Chand v. Nimchand Sahu (1870), 
5 B. L. R. App. 25 ; 13 W. R. C. R. 
337 ; Rrishnarav J ahagirdar v. 
Govind Trimbak (1875), 12 Bom. 

H. C. 85. 

6 Jaiindra Nath Choivdhri (Roy) v. 
Prasanna Kumar Banerji (1910), 38 

I. A. 1 j 38 Calc. 270 ; 15 0. W. N. 74 ; 
13 Bom. L. R. 1; Jogendro Chunder 
Ghose v. Nobin Chunder Chottopadhya 
(1882), 8 Calc. 353 ; Balkrishna 
Sakharam v. Moro Krishna Dahholkar 
(1896), 21 Bom. 154. As to a suit by 
a registered zemindar under Act VIII. 
(M. G.) of 1865, sec Ayyappa v. 
Venkata Krishnamarazu (1892), 15 
Mad. 484. 

7 Bhynib Mundul v. Gungaram 
Bonner jee (1872), 12 B. L. R. 290, 
note ; 17 W. R. C. R. 408 ; Hurkishor 
Das Bhooya v. Joogul Kishor Saha 
Roy (1871), 12 B. L. R. 293, note - 

16 W. R. C. R. 281 ; Annoda Churn 
Roy v. Rally Coomar Roy (1878), 
4 Calc. 89 ,* 2 C. L. R, 464. 

8 Guni Mahomed v. Doorga Proshad 
Mytse .(1878), 4 Calc. 96 ; 2 C. L. R. 
370 ; Ganga Narayan Das v. Saroda 
Mohan Roy (1869), 3 B. L. R. A, C. 


a plaintiff, 11 or where he is acting in 


230 ; 12 W. R. C. R. 30 ,* Lootfulhuck 
v. Gopee Ghurn Mojoomdar (1880), 
5 Calc. 941 ; 6 C. L. R. 402 ; Doorga 
Churn Surma v. Jamp>a Dassee (1873), 
12 B. L. R. 289 ; 21 W. R. C. R. 46 ; 
Rakhal Chwider Roy Choivdhry v. 
Mahtab Khan (1876), 25 W. R. C. R. 
221; Dinobundhoo Chowdhry v. 
Dinonath Mookerjee (1873), 19 W. 
R. C. R. 168; Shamrathi Singh v. 
Kishan Prasad (1907), 29 All. 311; 
Kashinaih Chimnaji v. Chimnaji 
Sadashiv (1906), 30 Bom. 477 ; 8 
Bom. L. R. 268 ; Haradhun Gossamee 
v. Ram Newaz Missry (1872), 17 
W. R. 0. R. 414 ; Salehoonissa Kha - 
toon v. Mohesh Chunder Roy (1872), 
17 W. R. C. R. 452; Sree Misser 
v. Crowdy (1871), 15 W. R. C. R. 
243. 

& Shivjiram v. Vishnu (1900), 2 
Bom. L. R. 121. 

10 (1893), 17 Mad. 122, at pp. 126, 
127. 

11 Rajaram Tewari v. Lachman 
Prasad (1869), 4 B. L. R. A. C. 118 ; 
12 W. R. 0. R. 478 ; Dwarkanath 
Milter v. Tara Prosunna Roy (1889), 
17 Calc. 160; Kali Chandra Singh v. 
Rajkishore Bhuddro (1885), 11 Calc. 
615; Kattusheri Pishareth Kanna 
Pisharody v. Vallotil Manakel Nara- 
yanan Somayajipad- (1881), 3 Mad. 
234 ; Parameswaran v. Shangaran 
(1891 ), 14 Mad. 489 ; Juggodumba 
Dossee v. Haran Chunder Dutt ( 1868), 
10 W. R. C. R. 108 ; Golcool Pershad 
v. Eturnee Mdhto (1873), 20 W. R, 
C. R. 138. 
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collusion with the tenant 1 or other person sued , he may be joined as a 
defendant. 2 

If the suit be barred against some of them, the whole suit fails. 3 

As to the effect of a decree in a suit by or against a manager, see ante s 
p. 267, and post, pp. 278, 279. 

It has been held that .where one of the family has entered 
into a contract in his own name he can enforce it alone . 4 * 

Where he has been put in possession of a portion of the 
property by the others, he may be able to sue alone in respect 
of it . 3 

A coparcener can sue for damages for an act by which he is individually 
damnified. 6 


Manages. 

The property of a joint family is ordinarily managed by one Manager, 
of the coparceners who is entitled to possession of the family 
property as such manager . 7 The father, if living, of a family 
governed by the Mitakshara school of law would be the manager . 8 
In other cases, the eldest male member of the family would 
ordinarily, but not necessarily, be selected . 9 

When the coparceners cannot agree as to the selection of a manager, a 
partition seems to be the only practical remedy. 

The manager is called the “ KartaP 

As to the management of a religious or charitable endowment, see post, 
pp. 556-559. 


1 Jadu Dass v. Sutherland (1878), 
4 Calc. 556 ; 3 C. L. R. 223 ; Doorga 
Churn Surma v. Jampa Dassee (1873), 
12 B. L. R. 289 ; 21 W. R. 0. R. 46. 
See, however, Jadoo Shat v. Kadum - 
lines Dassee (1881), 7 Calc. 150. 

2 Pramada Nath Boy (Baja) v. 
Bamani Kanta Boy (Baja) (1907), 35 
I A. 73 j 35 Calc. 331 ; 12 C. W. N. 
249 ; 10 Bom. L. R. 66. 

3 Kalidas Kevaldas v. Natku 

Bhagvan (1883), 7 Bom. 217 ; Sham - 
rathi Singh v. Kishan Prasad (1907), 
29 All. 311 ; Bamsebuk v. Ramlall 
Koondoo (1SS1), 6 Calc. 815; 8 

C. L. R. 457 ; contrd Labhu Bam 
v. Kanshi Bam (1905), 76 P. L. R. 
Cf. Bamdoyal v, Jummnjoy Coondoo 
(1887), 14 Calc. 791. 

4 Bungees Singh v. SoodisJd Lull 

(1881), 7 Calc, 739 ; 10 0. L. B. 203 ; 


see ante, p. 267, note 2. 

5 Amir Singh v. Moazzum Ali 
Khan (1875), 7N. W. P. 58. 

G Gopee Kishen Gossain v. Byland 
(1868), 9 W. R. C. R. 279. As, for 
instance, a claim for mesne profits, 
Chundee Chowdhry v. Macnaghten 
(1875), 23 W. R. C. R. 386. 

7 Bhaskari Kasavarayudu v, Bhas- 
karani Chalapaiirayudu (1908), 31 
Had. 318. 

8 See Surja Pro&ad (Lola) v. Golab 
Chand (1900), 27 Gale. 724, at p. 743 ; 
4 C. W. 1ST. 701, at p. 711 ; Gajindra 
N drain (Bai) v. Harikar Narain (Bat) 
(1908), 12 C, W. N. 687. 

9 See K. K. Bhattacharya's £C Joint 
Hindu Family,” pp. 209, 223. As to 
the disqualification of a father or 
other manager, see ibid., pp. 220, 
221 . 



270 


MANAGER. 


[CHAP, VII, 


Guardianship 
of share in 
joint family 
property. 


Where there is only one adult member of the family, the 
Court will recognize an appointment of a manager by him to 
take effect after his death . 1 

The manager is not an ordinary agent of the family . 2 He 
is thus described by Mr. Cowell 3 : 44 When, therefore, we come 
to define the relation of each member, especially of the managing 
member, to the joint family and the joint estate, we are brought 
into contact with a relationship which has no counterpart in 
English law. Neither the term ‘ partner/ nor 4 principal/ nor 
4 agent/ nor even 4 coparcener/ will strictly apply. He is, in fact, 
a sort of representative owner, his independent rights being 
limited on all sides by the correlative rights of others, and 
burdened with a liability, coextensive with his ownership, to 
provide for the maintenance of the family/’ 

In dealing with the same question, the Judicial Committee 
! said , 4 44 The relation of such persons is not that of principal, or 
agent, or of partners ; it is much more like that of trustee and 
cestui que trust/’ 

The manager is the de facto guardian of the interests of 
minor coparceners in the coparcenary property . 5 

44 A guardian of the property of an infant cannot properly be appointed j 
in respect of the infant’s interest in the property of an undivided Mitak- I 
shara family ... on the plain ground that the interest of a. member of f 
such a family is not individual property at all, and that therefore a guardian, f 
if appointed, would have nothing to do with the family property.” 6 These 
observations of the Judicial Committee would apparently apply also to 


1 Mahableshvar v. Mamchandra pp. 283 et seq. 

(1913), 38 Rom. 94; 15 Bom. L.R. 882; 6 Gharib-uUah v. Khalah Singh 

Paj Lukhee Dahea v. Gokool Ghunder (1903), 30 I. A. 165, at p. 170; 25 
Chowdhry (1869), 13 M. I. A. 209; 2 AIL 407, at p. 416; 7 G W. N..681 ; 
B. L. R. P. 0. 57 ; 12 W. R. P. C. 47. 5 Bom. L. R. 478, at p. 687 ; Bindaji 

2 Muharmnad Aslcari v. Radhe Mam Laxuman Triputikar v. Maihurabm 

Singh (1900), 22 All/ 307, at pp. 317, (1905), 30 Bom. 152. See Bandlm 

3 20; Kandammi Asari v. Somaskcm- Prasad v. Dhiraji Kuar (1898), 20 AIL 
da Ma Nedhi (1910), 35 Mad. 177. 400; Virupakshappa v. Nilgangava 

3 44 Tagore Law Lectures,” 1870, (1894), 19 Bom. 309 ; Sham Kuar v. 

p. 108. Mohamtnda Sahoy ( 1891), 19 Calc. 

4 Annamalai Ghetty v. Murugasa 301; Jhdbbu Singh v, Ganga BisJian 

Chetiy (1903), 30 I. A. 220, at p. 228 ; (1895), 17 Ail. 529. In DoorgaPersad v„ 

26 Mad. 544, at p. 553 ; 7 C. W. N. Kesko Persad Singh (1882), 9 I. A. 

754, at p. 765; 5 Bom. L, R. 494. 27 ; 8 Calc. 658, it was taken for 

See ChucJcun LaU Singh v. Pormi granted that a certificate under Act 
Ghunder Singh (1888), 9 W. R. C. R> XL. of 1858 could be given to "a 
'488.: co-sharer. Cl Act IV. of 1892, r, % y 

' § As to his powers of sale, see Act I. (M, 0.) of 1902, s, 17/ 
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the appointment of a guardian by a High Court. 1 This principle does ; 
not apply when all the coparceners are minors and a guardian of the property ; 
is appointed of the whole number, but the order should reserve liberty to 
any minor on attaining majority to apply for removal of the guardian or 
restriction of his power. 3 

Where the minor has separate property there would be no objection to 
the appointment of a guardian, 3 and in any case a guardian of his person 
can be appointed. 4 

When the members of the family have represented that a member other Representa- 
tion the manager is entitled to act as such, they arc bound by his acts as tion 
much as if he had been de jure manager. 5 ' 4 

The duty of the father or other manager is to manage the Duty of 
property of the joint family for the benefit of such family as a manager ‘ 
whole ; 6 to realize the income of the family property, pay the 
debts , 7 and other outgoings connected with the management, 
and expend the residue fbr the benefit of the family and its 
members. He must provide for the maintenance, education, 
marriages, sradhs, and other usual religious expenses of the 
coparceners , 8 and of such members of their family as they are, 
or were when alive, legally or morally bound to maintain , 9 
including their illegitimate sons when not coparceners , 10 and 
also of persons disqualified from inheritance and their families . 11 

1 In In re MawlalHurgovan (1900) y 2 Bindaji Laxuman Tripiitikar v „ 

25 Bom. 353, the High Court of Mathurabai (1905), 30 Bom. 152. 

Bombay, under its general jurisdic- 3 See Bandhu Prasad v. Dhiraji 

tion, and apart from the Guardians Knar (1898), 20 AIL 400. 

and Wards Act, appointed a guardian 4 VirUpahshappa v. Nilgangava 

of the interest of a minor in property (1894), 19 Bom. 309. 

held by a family governed by the 5 See Mudit Narayan Singh v, 

Mitakshara school of Hindu law. In Ranglal Singh (1902), 29 Calc. 797 ; 
doing so the Court said (at p. 357), Krishna Ayyar v. Krishnasami Ayyar 
“But in coming to this conclusion (1900), 23 Mad. 597. Act I. of 1872, 
we desire to add that it is a power s. 115. 

to be exercised with the greatest 6 See Bhowani Proshad Shahu v. 

caution. We make the appointment Juggemath Shahu (1909), 13 0. W. N. 
in this case because the person apply- 309. 

mg to be appointed, the guardian is 7 Where he cannot pay the debts 
also the manager of the family to out of income, he may have to 
which the minor belongs, and thus we alienate the property, see post, 
do not introduce into the family any pp. 283 et seq. 
element of possible disturbance. I 3 Ante, pp. 234, 235. 

can hardly imagine a case in which 9 As to widows, see ante, p. 89. 

it would be right to grant such an As to the marriage of daughters, see 
appointment unless the applicant Vaikunhm Ammangar v. Kalktpinm 
were the manager, and it is expressly Ayyangar (1900), 23 Mad. 512. 
upon this ground that we make the 10 * Ante, pp. 227, 228. 

appointment in this case. 5 ’ See also 11 Ante, pp. 228, 220. “Mita-k* 

J air am Luxmon (1892), 16 Bom. shara, 5 ’ chap. ii. s. 10, paras. 12-14 .5 
634? Jaganmth Mamji (1893), 19 “ Dayabhaga,” chap, v, paras, 10, 11 3 

:i Yyavahara Markka,” <%j>, iv, 
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In expending money for the benefit of an individual member 
or his family, he need not take into account the share which 
such member would be entitled to on a partition . 1 

Provided he administers the property for the benefit of the family the 
manager is not bound to economize or save. 2 

Where the discretion of the managing member is exercised 
bona fide and for the benefit of the estate, and the family have 
the benefit, such discretion should not be narrowly scrutinized . 3 

In a suit for partition a coparcener can, it is submitted, 
require the manager to furnish an account of his dealings with 
the coparcenary property for the purpose of ascertaining the 
amount of the property to be partitioned, although he has no 
right to claim relief in respect of past inequality in the enjoy- 
ment of the property. 

This right was affirmed in Damodardas Maneklal v. Uttamram Maneklal 
(1892), 17 Bom. 271 ; and in Parmeshwar Dube v. Gobind Dube ( 1915)* 
43 Calc. 459 ; 20 C. W. N. 25 ; but in Bhowani Proshad Shahu v. Juggernath 
Shalva (1909), 13 C. W. N. 309 ; Balalcrishia Iyer v. Muthnsami Iyer (1908), 
32 Mad. 271, and Narayan v. Rajaram (1903), 28 Bom. 201, it was held that 
such right did not exist except in case of fraud or misrepresentation. 

It is difficult to see how in the absence of such an account there can 
be a complete enquiry as to what the family property consists of at the 
time of the partition. 

In the case of a partition between members who have been in possession 
of different portions there may be no such right to an account. 4 

Although he does not seek for partition, a coparcener, who 
does not himself take part in the management of the property, 

1 may at any time by suit require the manager to account for his 
| dealings with the family property , 5 but he is not entitled, 
while he remains undivided, to require any particular share of 
the profits to be made over to him . 6 

s. II, para. 10; “Dattaka Chandrika,” 4 Konerrav v. Gurrav (1881), 5 
s. 8, para. 2; K. K. BhattacharyaV Bom. 589, as explained in Damo - 
“Law of the Joint Hindu Family,” dardas Maneklal v. Uttamram Manek* 
p. 295. A list of the persons entitled lal (1892), 17 Bom. 271, at pp. 278, 
under the Biski texts to maintenance, 279. 

is to be found in B. C. Mitra’s “ Law 5 Abhaychandra Roy Chowdhry v, 
of Joint Property,” pp. 66-68. Pyari Mohan Guho (1870), 5 B. L. 

1 See K. K. Bhattacharya, “Law B. 347; 13 W. B. F. B. B. 75; 
of the Joint Hindu Family,” p. 193. Nowlaso Kooeree (Mussamui) v. Lall- 

2 Bhowani Proshad Shahu v. Jug- jee Modi (1874), 22 W. B. C. B. 202. 

gernath Shahu (1909), 13 C. W. N. 309. 6 See Shudanund Mohapattur v. 

3 Ratnam v. Govindarajulu (1877), Bonomalee Doss Mohapattur (1866), 

2 Mad. 339, at p. 341. 6 W. K. G B. 256, at p. 259 ; Ganpat 
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The cost of taking such account would probably not be on the same 
footing as the costs of an account, which is ancillary to partition. The 
Court would probably, unless default appeared in the manager’s accounts, 
or unless the manager had declined to render any information to his co- 
parceners, or where the person seeking the account -was in possession of 
complete information as to the accounts, require the coparcener asking 
for an account to pay the costs. Where the account is ancillary to the 
partition, the costs would ordinarily be borne in proportion to the shares. 

In furnishing such account, whether in a suit for partition 
or not, the managing member of a joint family is entitled to 
credit for all sums of money bond fide spent by him for the 
benefit of the joint family. He must be debited with all sums 
which he has actually misappropriated, or which he has 
spent for purposes other than those in which the joint family 
was interested . 1 

“ What that account should be, so as to discharge him from his liability 
to account as manager, and what objections the other members can take 
to it, must . . . depend on the conduct of the manager and the other mem- 
bers, the nature of the property, and the circumstances of the family, and 
cannot be satisfactorily stated in definite terms.” 2 

c< Of course no member of a joint Hindu family is liable to his copar- 
ceners for anything which might have been actually consumed by him 
in consequence of his having a larger family to support, or of his being 
subject to greater expenses than the others ; but this is simply because 
all such expenses are justly considered to be the legitimate expenses of 
the whole family. Thus, for instance, one member of a joint Hindu family 
may have a larger number of daughters to marry than the others. The 
marriage of each of those daughters to a suitable bridegroom is an obligation 
incumbent upon the whole family so long as it continues to be joint, and 
the expenses incurred on account of such marriage must be necessarily 
borne by all the members without any reference whatever to respective 
interests in the family estate.” 3 

It is competent to the members of the family to make a special Arrangement 

as to manage - 

~ ~ 1 r ~~~ ' ment. 

y. Annaji (18 98), 23 Bom. 144; Chut- ram Manehlal (1892), 17 Bom. 271, 
kun Lull Singh v. Poran Ghunder at p. 279. 

Singh (1868% 9 W. Ik 0. R. 483, as 3 Abhaychandra Roy Chowdhry v. 
explained in Abhaychandra Roy Chow- Pyari Mohan Guho (1870), 5 B. L. R. 
dhry v. Pyari Mohan Guho (1870), 5 347, at p. 349; 13 W. R. F. B. R. 75. 

B. L. R. 347, at pp. 354-356 ; 13 See Soorjeemoney Dossee (Sreemutty) 

W. R. F. B. R. 75, at p. 79; Nowlaso v. Denobundoo Mullick (1857), 6 M. 

Kooeree (Mussamui) v. Lalljee Modi L A. 526, at p. 540. See Ranganmani 
(1874), 22 W. R. C. R. 202. Dasi (S. M.) v. Kasinath Butt (1868), 

1 Abhaychandra Roy Chowdhry v. 3 B. L. R. 0. 0. 1, at p. 4, differed 
Pyari Mohan Guho (1870), 5 B. L. R. from on another point in Abliay- 
347, at p. 349 ; 13 W. R. F. B. R, 75; chandra Roy Chowdhry v. Pyarimohan 
Parmeshwar Dube v. Gobind Dube Guho (1870), 5 B. L. R. 347 ; 13 W. 

(1915), 43 Calc. 459; 20 C. W. N. 1. R. F. B. K 75. 
z Damodardas Manehlal v Utlam- 
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arrangement as to the accountability of the manager, 1 or as to the way 
in which the family is to be managed. 

By arrangement a manager may keep a separate accomit of expenditure 
on behalf of a particular member of the family, and on a partition such 
member may become liable for the amount appearing due on such account. 2 

A coparcener is not, except under special circumstances, entitled to 
ask for an account of a portion of the property only. Where a trading 
business forms a part of the assets of the joint family, one member cannot 
sue for an account of past profits and losses, apart from the accounts of 
the joint family. 3 

The manager represents the family in transactions with 
outsiders . 4 He has the ordinary powers incident to the due 
management of the property ; 5 as, for instance, he can receive 
payments and give receipts, and can execute decrees on behalf 
of the family ; 6 but he can act only with the assent, express 
or implied, of the body of coparceners . 7 

In a partition the manager of a branch of the family is entitled to 
represent the other members of that branch. 8 

Where a portion of the family assets consists of a trade or 
other business, the manager, or other member of the family in 
charge of the business, has all the powers which are usually 
exercised by a person carrying on such business, and can bind 
the members of the family personally by debts properly incurred 
for the purposes of the business . 9 He can make contracts, give 


1 Ramabhadra ( Rajah Setrucherla) 
v. Virabhadra Suryanarayana (Rajah 
Setrucherla) (1899), 26 L A. 167 ; 22 
Mad. 470 ; 3 G. W. N. 533 ; 1 Bom. 
L. R. 388, See Shankar Baksh v. 
Hardeo Bahsh (.1888), 16 I. A. 71 ; 
16 Calc. 397. 

2 Soorjeemoney JDossee (Sreemutty) 
v. Denobundoo Mullich (1857), 6 M. 
I, A. 526, at p. 540. 

3 See Samalbhai Nathubhai v. Some- 
shvar (1880), 5 Bom. 38, at p. 40. 

4 See Vitim Dhondi v. Babaji (1908), 
32 Bom. 375 ; 10 Bom. L. K. 505 ; 
lion Lai v. Munman Kunwar (1912), 
34 All. 549, at p. 554. 

5 See Kolia Ramasami Cheiti v. 
Bcmjari Seshama Nayanivaru (1881), 
3 Mad. 145, at p. 150; Golapdi Meah 
v. Purm Chandra DuMa (1917), 21 
C, W. H, 774 

6 AchJimbar Singh v. Ram Sarup 


7 Chimnaji Govind Godbole v. Din- 
dear Dhondev Godbole (1886), 11 Bom. 
320, at p. 324. 

8 Brijraj Singh v. Sheodan Singh 
(1913), 40 I. A. 161, at p. 167; 35- 
All. 337, at p. 346; 17 0. W. N. 949, 
at p. 954 ; 15 Bom. L. R. 652, at p. 658. 

3 Manila! Thahursidas v. Lakhmi- 
ckand Muniram (1861), 1 Bom. H. C. 
App. li. ; Samalbhai Nathubhai v. 
Someshvar (1880), 5 Bom. 38 ; Salem- 
bhai Nathubhai v. Maganlal Mulckand 
(1901), 26 Bom. 206 ; Bemola Dossee 
v. Mohun Dossce (1880), 5 Calc. 792 ; 

6 C. L. E. 34 ; Joliurra Bibee v. Sree 
Gopal Misser (1876), 1 Calc. 470 ; 
Prem Chand Bauthra v. Radhica La'll 
Roy (1877), 1 Shome, 1 ; Joykido 
Cowar v. Nitty anund Nundy (1878), 

3 Calc, 738 ; 2 C, L, R. 440 ; BaUeo 
Sonar y. Mdbarak AM (1902), 29 Calc, 
583 i 6 Cl W. N. 370 5 Shea Pershad 
y» Ktmdt M {IWtfi "M ' 
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receipts, and compromise, or discharge claims ordinarily 
incidental to the business . 1 

As to the rights of the Official Assignee when the manager becomes 
insolvent, see Grey v. Walker (1913), 48 Calc. 523. 

Minor members are only liable to the extent of the assets 
of the business , 2 i.e. property which has been used by the family 
for the purposes of the trade, or which has been acquired out. 
of the profits thereof . 3 

Some of the decisions make the interest of the minor in the whole family 
property liable, 4 but the above limitation of liability is, it is submitted, 
correct. 5 

“A trade like other personal property is descendible amongst Hindus, 
but it does not follow that a Hindu infant, who by birth or inheritance 
becomes entitled to an interest in a joint family business, becomes at 
the same time a member of the trading partnership which carries on the 
business. He can only become a member of the partn ership by a consentient 
act on the part of himself and the partners.” 6 

The manager cannot start a new business so as to bind minor copar- 
ceners, 7 or adult coparceners who do not consent. 

The fact that all the coparceners are partners in the business must, if 
disputed, be proved. 8 

Where the business is carried on by the manager on behalf of the family 
in partnership with a stranger, the death of the manager dissolves, the 


Calc. 453 ; Morrison v. Verschoyle 
(1901), 6 C. W. N. 429, at p. 458; 
Nagendra Chandra Dey v. Amar 
Chandra Kundu (1903), 7 C. W. N. 
725. In the matter of Ratoon Ma- 
homed (1890), 14 Bom. 189 ; Nunna 
Setti v. Chidaraboyina (1902), 26 Mad. 
214 ; Gokal Kastur v. Amarchand 
(1907), 9 Bom. L. R. 1289. See Jo- 
harmed Ladhooram v. Chetram Hari 
Singh (1914), 39 Bom. 715 ; 17 Bom. 
L. R. 293. 

1 Kishen Parshad v. Ear Narain 
Singh (1911), 38 I. A. 45, at p. 51 ; 
33 All. 272, at p. 276; 15 C. W. N. 
321, at p. 326; 13 Bom. L. R. 359, 
at p. 365 ; Mag'hunaihji Tarachand 
v. Bank of Bombay (1909), 34 Bom. 
72 ; 11 Bom. L. R. 255. 

2 SanJca Krishnamurihi v. Bank of 
Burma (1911), 35 Mad. 692. 

3 See Jolmrra Bibee v, Sree Gopak 
Misser (1876), 1 Calo. 470; BU 
shambhar Nath v, SJieo Narain (1906), 
29 AIL 166; Bishambhar Nath v, 
Fm M (1906), 2d Aft 176; 


kisto Cowar v. Nittyanund Nundy 
(1878), 3 Calc. 738 ; 2 C. L. R. 440 ; 
Gokal Kastur v. Amarchand (1907), 
9 Bom. L. R. 1289. 

4 See Bishambhar Nath v. Sheo 
Narain (1906), 29 All. 166; Gopal 
Kastur v. Amarchand (1907), 9 Bom. 
L. R. 1289. 

5 See Joykisto Cowar v. Nitty amend 
Nundy (1878), 3 Calc. 738 ; 2 C. L. R. 
440. 

6 Lutchmanen Chetfy v. Siva Pro- 
kasa Modeliar (1899), 26 Calc, 349, 
at p. 354 ; 3 C. W. N. 190, at pp. 192, 
193 ; Anant Pam v. Channu Lai 
(1903), 25 All. 378; Lalji Nensey v. 
Keshowji Punja (1912), 37 Bom. 340 ; 
14 Bom. L. R. 840. 

7 See Ma/chun Ball Butt v. Pamlall 
Shaw (1898), 3 C. W. N. 134 ; Morri- 
son v, Verschoyle (1901), 6 0. W. N. 
429, at p. 458. 

8 Vadilal LaUubJmi v. ' Shah Khu- 
shal Dalpatmm (1902), 27 Bom. 157 ; 
see Baldmdas v. Manehchand (1991)* 

. 3 Boa b & 144. " ■; - ; 


276 


DEBTS. 


[CHAP. VII. 


Debts. 


Promissory- 

notes. 


Election by j 
creditor. "J 

! 


partnership, 1 but where the coparceners alone are members of the partner- 
ship, the death of a member does not dissolve the partnership. 2 

Where the manager has contracted debts for a proper joint 
family purpose, the coparcenary property is liable. 3 The 
members of the family are liable to the extent of family property 
which has come to their hands, and if the manager or any other 
member of the family pays more than his share he can require 
the others to contribute. 4 

There is no presumption that the action of a manager in contracting 
debts, etc., is on behalf of the joint family, 5 * or that it is within his 
authority, 0 

It has been held that where the manager borrows money in his own 
name on promissory notes for the purpose of a joint family business, or 
to meet a joint family necessity, the creditor can recover the money from 
all the members of the family, although they were not all parties to the 
notes. 7 It is submitted that no one but a party to a promissory note 
can be held liable thereunder, 8 although the family may be liable for the 
debt. Where the note is given in the name of the firm, the partners are 
liable. 9 : 

Where the manager contracts a debt which is binding not 
only on the persons executing the contract but on the other 
members of the joint family to which he belongs, the creditor 
may elect to treat the debt as a personal debt, and sue the 
manager personally, or he may sue him as representative of the 
family, 10 or he may sue the whole family. ; '1’k 


1 Sohkanadha Vannimmidar v. Sole- 
kemadha Yannimundar (1904), 28 Mad. 
344; followed in Bamanathan Chetty 
v. Yegappa Chetty (1915), 30 Mad. 
L. J. 24L 

2 Raghumall r. Lmhmondas (1916), 
20 0. W. N. 708. 

3 Dwarha Nath Chowdhury v. 
Bungshi Chandra Saha (1905), 9 C. 
W. N. 879. 

4 See Bimala JDebi (Srimaii) v. 
Tarasundari Bebi ( Srimaii ) (1870), 
6 B. L. R. App. 101 ; 14 W. R. C. R. 
480 ; Aghore Nath Muhhopadhya v. 
Grish Chunder Muhhopadhya (1892), 
20 Calc. 18 ; Baldeo Sonar v. Mo« 
hurah AM (1902), 29 Gale. 583 ; 6 Of 
W. N. 370. 

5 Soiru Padmanabh Bangappa v. 

Narayanrao (1893), IS Bom. 520 ; 

Krishna Bamaya Naiic v. Vasudev 

Venkatesh Pai (1896), 21 Bom. 80S, 

at p. 815; Sunhur Pershad v. Qoury 

penjiad (1879), 5 Gala 321. 


0 See Nagendm Chandra Bey v. 
Amar Chandra liundu (1903), 7 C. 
W. N. 725 ; Ganpai Bai v. Munni Lai 
(1911), 34 All. 135. 

7 Baisnab Chandra Be v. Bamdhon 
Bhor (1906), H 0. W. N. 139 ; 
Krishna Cheltiar v. Nagamani Ammal 
(1914), 39 Mad. 915. See also iVa- 
gendra Chandra Bey v. Amar Chandra 
Kundu (1903), 7 C. W. N. 725; 
Krishna Ayyar v. Krishnasami Ayyar 
(1900), 23 Mad. 597. 

8 See per Davies, J., in Krishna 
Ayyar v. Krishnasami Ayyar (1900), 
23 Mad. 597, at p. 601 ; Thaith Oitahil 
KuMe Ammu v, Puroshoiam Boss 
(1911), 1 Mad. W. N. 45. 

9 Baghunathji Tarachand v. Bank 
of Bombay (1909), 34 Bom. 72; 11 
Bom. L, R. 255. 

10 Jumoona Persad Singh v. Bigria - 
rain Singh (1883), 10 Calc. 1 ; 13 C. 

8: R. 74 . 
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In the first ease he can only realize his debt from the share 
of the manager ; 1 in the latter cases -he can recover it from the 
family property. 2 

Although a manager may have power to deal with the co- 
parcenary property, 3 he has no power to bind the other members 
of the family personally, 4 except in the proper management of 
a family business. 5 6 

In the Bombay Presidency there is an express enactment protecting 
members of joint Hindu families from personal liability for family debts 
incurred while they were unborn, or before they attained the age of twenty- 
one years. They are liable after that age for such debts to the extent of 
family property come to their hands and not duly applied by them, 0 

In the absence of fraud or collusion, the manager can bind Compromise, 
the estate by a compromise, 7 or by a reference to arbitration. 8 

Where he has been appointed guardian of a minor for the suit, his 
powers are controlled by the Civil Procedure Code (Act V. of 1908), 0. xxxii., 
r. 7. 9 

He can pay interest on a debt, or can acknowledge one, so 
as to extend the period of limitation’, 10 but he has no power to 
pay or revive by acknowledgment a debt which is barred by 
limitatian^"except' 'asugSihst himself. 11 

1 See post, p. 283. to a family arrangement made by the 

2 See post, p. 280. father, see Ramdasv. Chabildas (1910), 

8 Post, pp. 283 et seq. 12 Bom. L. B. 621. 

4 Chalamaypa v. Varadayya (1898), 8 Jagcm Nath v. Manrtu Lai (1894), 

22 Mad. 166 ; Panjit Sing v. Amullya 16 All. 231 ; Balaji v. Nana (1903), 

Prosad Ghose (1905), 9 0. W. N. 923 ; 5 Bom. L. B. 95. 

cf. Wagehela Rajsanji v. Masludin 9 Ganesha Row v. Tuljaram Row 

(Shekh) ' (1887), 14 I. A. 89; 11 (1913), 40 I. A. 132 ; 36 Mad. 295 ; 

Bom. 551 ; Indur Chunder Singh v. 17 C. W. N. 765 ; 15 Bom. L. B. 626. 

Radhakishore Ghose (1892), 19 I. A. 10 Bhasker Tatya Shet v. Vijalal 

90 ; 19 Calc. 507; Ranmal Singji Nathu (1892), 17 Bom. 512; Chin - 

(Mdharana Shri) v, Vadilal Vakhat- naya Nayudu v. Gurunatham Chetti 

chand (1894), 20 Bom. 61 ; Surendra (1881), 5 Mad. 169 ; Kmnarasami 

Nath Sarkar v. Atul Chandra Roy Nadan v. Pala Nagappa Chetti (1878), 

(1907), 34 Calc. 892 ; Bhawul Sahu 1 Mad. 385 ; Sarada Char an Chakra- 
v. Bar} Nath Pertdb Namin Singh varti v, Durgaram De Sinha (1910), 

(1907),* 12 C. W. N. 256; Gajindra 37 Calc. 461 ; 14 C. W. N. 741; Ear 
Narain (Rai) v. Harihar Namin (Rai) Prosad Das v. Harihar Prosad Singh 
(1908), 12 0. W. N. 687. Asto minors ( Baksld ) (1915), 19 0. W. N. 860. As 
in Bombay, see Act VII. (Bo. C.) of to the power of a father to bind his 
1866, s. 5. son, see Narayanasami Chetti v. Sami- > 

5 Anty, pp. 274, 275. das Mudali (1S83), 6 Mad. 293. 

6 Act VII. (Bo. C.) of 1866, s. 5. 11 Dalip Singh v. Kundan Lai (1913), 

7 Piiam Singh v. TJjagar Singh 35 AIL 207 ; Chinnaya Nayudu v. 

(1878), 1 All. 651 ; Ram KuherPahde Gurunatham Chetti (1881), 5 Mad. 

v. Ram Dasi (1913), 35 All. 428. As 169; Dinkar v. Appaji (1894), 20 
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Fraud. A coparcener is entitled to have a contract made by the 

manager without authority or in fraud of the family re- 
scinded . 1 

Arrange- A manager has power to make all necessary arrangements 

“ " ' as to the mode of enjoyment of the joint property by the co- 
parceners, as to their commensality, and as to their religious 
duties and observances . 2 

Where a son had taken possession of a portion of the coparcenary 
property against the will of his father, who was the manager, he was 
ejected. 3 

Decree against The members of a family are all bound by a decree obtained 
bond fide against the father, or other manager, as such manager , 4 
for a debt duly incurred in the management of the property , 5 
whether it were or were not charged upon the family property, 
and by a sale of the family property in pursuance of such 
decree, or in a suit brought against the manager of a joint 
family business jp respect of such business , 6 or in any suit 
brought in respect of the family property , 7 although they were 
not parties to the suit . 8 When they are of age and acquiesce 

Bom. 155; Sobhanadri Appa Rate 5 Hanmanta v. Gopal (1909), 11 

v. Srkamulu (1893), 17 Mad. 221 ; Bom. L. R. 1145. 

Gopalnarain Mozoomdar v. Muddo - 6 Baldeo Sonar v. Mobarah Ali 

mutty Guptee (1874), 14 B. L. R. 21. (1902), 29 Calc. 583 ; 6 C. W. N. 370 ; 

1 JRavji Janardan Sarangpani v. Sheo Per shad Singh v. Raj Kumar 
Gangadharbhat (1897), 4 Bom. 29. Lai (1892), 20 Calc. 453; Phul~ 

2 Raghunadka (Sri) v. Rrozohishoro chand v. Lachmichand (1882), 4 AIL 

(Sri) (1876), 3 I. A. 154, at p. 191 ; 1 486; see ante, p. 267. 

Mad. 69, at p. 81 ; 25 W. R. C. R. 7 As, for instance, a decree charging 
291, at p. 302. See Romesh Chunder the family property with maintenance, 
Bhuttacharjee v. Soorjo Coomar Bhui- MinaJcshiv,OhinnappaUdayan( 1901), 
tacharjee (1866), 5 W. R. C. R. 24 Mad. 689. 

90. 8 Sheo Shanhar Ram v. Jaddo Kun- 

8 Baldeo Das v. Sham Lai (1875), war (1914), 41 I. A. 216; 36 AIL 
1 AIL 77. This was put upon the 383; 18 C. W. 968 ; 16 Bom. L. R. 
ground that the son had no indepen- 810, affirming Jaddo Kunwar v. Sheo 
dent dominion. Shanhar Ram (1910), 33 AIL 71 ; 

4 In Madhusudan v. Bhau (1912), Kunjan Chetti v. Sidda Pillai (1898), 
15 Bom. L. R. 36, .and in Laxman v. 22 Mad. 461 ; Jogendro Deb Roy Kut 
Vinayah (1915), 40 Bom. 329 ; 18 v. Punindro Deb Roy Kut (1871), 14 
Bom. L. R. 52, it was suggested that M. I. A. 367, at p. 376; 11 B. L. R. 
there is a distinction between the case 244, at p. 249 ; 17 W. R. C. R. 104, at 
of the family being represented by the p. 106 ; KMarajmal v. Darn (1904), 
father, and the case where it is repre- 32 L A. 23, at p. 35 ; 32 Calc. 296, at 
sented by another manager, and that p. 314; 9 0. W. N. 201, at p. 215; 
in the latter case the other members 7 Bom. L. R. 1 ; Bari Vithal v. Jairam 
of the family are not bound by the Vithal (1890), 14 Bom. 597 (doubted 
decree. in Madhusudan v. Bhau (1912), 15 
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in the conduct of the suit by their father, or other manager, 
the coparceners would the more clearly be bound by the 
decree , 1 

If a manager, as such 2 (with the acquiescence, express or 
implied, of the adult members of the family), brings a suit on 
behalf of the family, and no objection be made by the defendant, 
a decree can be made ; but a defendant may insist that the 
other members of the family be brought on the record , 3 unless 
the suit be brought in respect of a contract made by the managers 
of a f amity business, and all the persons who contracted with 
him are parties to the suit , 4 

In KasMnath Chimnaji v. Chimnaji SadasMv , 5 Scott, J., sitting on 
the Original side of the Bombay High Court, said, te As a matter of practice 
suits are not filed in this Court 6 by managers representing their infant 
coparceners; the practice is to join all parties interested, but it would 
seem that even if in the face of the plaint there was an allegation of a sole 
plaintiff that he sued as manager on behalf of a coparcenary, the minor 
coparcener would not be bound by proceedings, unless by judicial sale 
under the decree rights had been created in third parties, and no prejudice 
were shown to the absent minors.” 

It has been held that where all the adult members of a joint family 
appear on the record it is a legitimate presumption that they are acting 
as managers on behalf of themselves and of the minor members of the family 
who are not joined in the suit . 7 

Bom. L. R. 36) ; Doulut Ram v. Mehr bunessa ( Mussammat ) (1916), 1 Pat. 
Ghand (1887), 14 I. A. 187; 15 Calc. L. J. 468. 

70 ; Bissessur Ball Sahoo v. Luchmes - 3 See Gurumyya Gouda v. Datta - 

sur Singh {Maharajah) (1879), 6 I. A. iraya Anant , 28 Bom. 11 ; Thaknr- 
233 ; 5 C. L. R. 477 ; Baldeo Sonar mani Singh v. Dai Rani Koeri (1906), 
v. Mobarah Ali (1902), 29 Calc. 583; 33 Calc. 1079; Angamuthu Filial v. 

6 C. W. N. 370; Ram Sevah Das v. Kolandavelu Pillai (1899), 23 Mad. 
Raghubar Rai (1880), 3 All. 72 ; Jeo 190; Gan Savant Bal Savant v. 
Led Singh v. Gunga Per shad (1884), Narayan Dhond Savant (1883), 7 
10 Calc. 996 ; Sakharam v. Devji Bom. 467; ante, p. 267. See, how- 
(1808), 23 Bom. 372; Bhana v. ever, Vithu Dhondi v. Babaji (1908), 
Ghindhu (1896), 21 Bom. 616; 32 Bora. 375 ; 10 Bom. L. R. 505. 

Krishnama v. Perumal (1885), 8 Mad. 4 Ante , p. 267. 

388 ; Gan Savant Bal Savant v. Nara - 5 (1906), 30 Bom. 477, at p. 486; 

pan Dhond Savant (1883), 7 Bom. 467 ; 8 Bom. L. B. 268. See, however, 
Gajindar Narain (Rai) v. Baribai Bissessur Lad Sahoo v.Luchmessur 
Narain (Rai) (1908), 12 C. W. 'N. 687 ; Singh (Maharajah) (1879), 61. A. 233, 
Magniram v. Tukamm (1900), 2 Bom. at p. 237 ; 5 0. L. B. 477, at p. 480, 
L. B. 197. See Subramaniyayyan v. and cases ante, p. 278, note 8. 
Suhramaniyayyan (1882), 5 Mad. 125 ; 6 The practice is the same on the 

Laxman v. Vinayak (1915), 40 Bom. Original side of the Bengal High 
329 ; 18 Bom. L. B. 52. Court. 

1 See Kunjan Chetti v. Sidda Pillai 7 Krishna Jim Tewari v. Bishnath 
(1899), 22 Mad. 461 ; Madhusudan v. Kalwar (1912), 34 All. 615; Bori Lai 
Bhau (1912), 15 Bom. L. B. 36. . v. Manrmn Kunwar (1912), Ibid . 549 ; 

2 (Umar N drain MaMon v. Mak* NatJm Lai v. Lala (1912), Ibid . 572. 
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As to parties to suits, see ante, p. 267. 

All members of a family are bound by decrees in suits brought by the 
manager of a joint family business as such, even though they are not parties 
to the suit ; 1 but in a suit brought by such manager the defendant may 
insist upon all the members of the family who are members of the partner- 
ship being brought upon the record, 2 except where the suit is brought upon 
a contract made by the manager in his own name. 3 

Minor members of the family who have not by a consentient act 
become members of the partnership are not necessary parties to the suit. 4 

There is a conflict of decisions as to whether, in a suit on a 
mortgage instituted under the Transfer of Property Act , 5 any 
hut the actual parties are bound. 

The decisions deal with mortgages created by the father of a Mitak- 
shara family, 6 but they are equally applicable to a mortgage by any other 
manager. The cases before the passing of that Act determined that sons 
who were joint with their father 7 were liable if the suit was brought against 
their father as representing the family, i.e. himself and his sons. 8 

In each case it was a question whether the decree was intended to bind 
the family, and whether in execution their interests passed by the sale. 9 
It did not follow from the mere fact that the interest purporting to be 
sold was the right title and interest of the father that the entire interest 
which he had authority to deal with did not pass. 10 


1 Baldeo Sonar v. Mobarak AH 
Khan (1902), 29 Calc. 583 ; 6 C. W. 
N. 370 ; ante, p. 267. See Sundar 
Lai v. Ghhitar Mai (1906), 29 All. 1, 
where it was held that the dismissal 
of a suit for redemption brought by 
the father did not bar the sons. 

2 Shamrathi Singh, v. Kishan Fra - 
sad ( 1 907 ), 29 All. 311 . See A lagappa 
CheMi v. Vellian Chetti (1894), 18 
Mad. 33 ; Lutehmanen Chetty v. 
Sivaprokasa Modeliar (1899), 26 Calc. 
349 ; 3 C. W. N. 190 ; ante, p. 267. 

3 Ante, p. 267. 

4 Lutehmanen Chetty v. Sivaprokasa 
Modeliar (1899), 26 Calc. 349 ; 3 0. 
W, N, 190. 

6 IV. of 1882 . 

6 Post p. 281. 

7 See Trimbak BalkrisJma v. Nara~ 
yan Damodhar Babholkar (1884), 8 
Rom. 481. 

8 Ponnappa Pillai v. Pappiwa « 

yangar (1881), 4 Mad 1; 8. C. 

(1885), 9 Mad. 343 ,* Srinivasa 

Nayudii v. Yelaya Nayudu (1882), 

5 Mad. 251 ; Sadashiv Dinkar Joshi 
v, Dinkar Namyan Joshi (1882), 

6 Bom, 520; Siudd v. Brig Nundun 

Per shad Singh (1881), 9 0. L. R. 350 ; 


Sundraraja Ayyangar v. Jaganada 
Pillai (1881), 4 Mad. Ill; Doulut 
Ram y. Mehr Chand (1887), 14 I. A. 
187 ; 15 Calc. 70 ; Leva Singh v. Rai 
Manohar (1880), 2 All. 746; Ram 
Sevak Das v. Raghubar Rai (1880), 

3 All. 72 ; Gayadin v. Raj Bansi 
Kuar (1880), 3 All. 191 ; Ram Narain 
Lai v. Bhawani Prasad (1881), 3 AIL 
443 ; Parsidh Narain Singh v. Huno - 
man Sakai (1881), 11 C. L. R. 263. 

9 See Pemraj Chandra Bhau v. 
Savalya Gajaha (1890), 15 Bom. 293 ; 
Doulut Ram v. Mehr Chand (1887), 

14 I. A, 187; 15 Calc. 70 ; Ram 
Narain Lai v. Bhawani Prasad (1881), 

3 AIL 443. 

10 See post, pp. 319, 320. Mahahir 
Pershad (Rai Babu) v, Marhunda Nath 
Sakai (Rai) (1889), 17 I A. 11, at p. 

1 6 ; S. C. nomine Mahahir Pershad v. 
Moheswar Nath Salmi, 17 Calc. 584, 
at p. 589 ; Bhaghul Pershad v. CHrja 
Koer (Mussumat) (1888), 15 I. A. 99 ; 

15 Calc. 717 ; Trimbak Balkrisna v. . 
Narayan Damodar Dabhollcar (1884), 

8 Bom. 481, at p. 486; Ponnappa 
Pillai v. Pappuvayyangar (1881), 

4 Mad. 1 , at p. 15 ; Hardai Narain v. 
Haruck Dhari Singh (1882), 12 0. L. 
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If, however, the decree from the form of the suit, the character of the 
debt recovered by it and its terms was to be interpreted as a decree against 
the father alone and personal to himself, and all that was put up and sold 
thereunder in execution was his right and interest .in the joint ancestral 
estate, then the auction purchaser acquired no more than that right and 
interest, i.e. the right to demand partition. 1 

Where the mortgage charged the whole interests, the form of mortgage 
decree now adopted by the Indian Courts would be sufficient to cause a 
sale of all of such interest. 2 

Section 85 of the Transfer of Property Act enacted as follows : 

Suits for Foreclosure , Sale, or Redemption. 

“ Subject to the provisions of the Code of Civil Procedure, sec. 437, 3 
all persons having an interest in the property comprised in a mortgage 
must be joined as parties' to any suit under this chapter relating to such 
mortgage: Provided that the plaintiff has notice of such interest.” 

Where there is no such notice the manager can be taken as representing 
the others. 4 

The Bengal High Court 5 has held that, where the plaintiff had notice 
of their existence, 6 the sons can sue to set aside a decree to which they 
are not parties. In the Allahabad High Court earlier decisions, 7 and the 
latest decision 8 differ from the Bengal view, but there is a decision to 
the contrary. 9 The Allahabad Court has declined to extend the principle 
of the Bengal decisions to cases where the property has been sold to a 
purchaser other than the judgment creditor. 10 The result of the Bengal 
view would be that a new suit against the sons is necessary, and in such 
new suit the debt can be recovered by sale of the coparcenary property. 11 


R. 104 ; SadasMv Din/car Joshi v. 
Dinhar Bar ay an Joshi (1882), 6 Bom. 
520 ; Gnanammal v. Muthusami 
(1889), 13 Mad. 47. In Ncmhab Joti 
v. Jaimangal Ghaubey (1880), 3 All. 
294, the sale was expressly limited to 
the father’s interest-.* See cases, post, 
p. 319, notes 6, 7. 

1 Basa Mai v. Maharaj Singh 
(1886), 8 All. 205; Simblmndth 
Panday v. Golab Singh (1887), 14 
I A. 77; 14 Calc. 572. 

2 See Act V. of 1908, ScHed. I., 
App. 13. 4. 

3 That section dealt with suits 
concerning property vested in a 
trustee, executor, or administrator, 
and has therefore no application to 
the present question. 

4 Sheo Shankar Ram v. Jaddo 2i un- 
war (1914), 41 I. A. 216 ; 36 All. 383 ; 
18 C. W. N. 968; 16 Bom. L. R. 
810 ; Ralhi Mdhapatra v. Brojobasi 
Panda (1912), 16 C. W. 1ST. 1019; Ram 
Tamn Goswami v. Rameswar Malta 
(1907), 11 0. W. N. 1078. 


5 Sum} Prosad (Leila) v. Golab 
Chand (1901), 28 Calc. 5 17; 5 C. W. 
N. 640 ; reversing decision of Chose, 
J. (1900), 27 Calc. 724 ; 4 C. W. N. 
701. 

0 The burden of proving this is 
upon the sons : Ram Nath Rai v. 
Lachman Rai (1899), 21 All. 193. 

7 See cases referred to in Ridwant 
Singh v. Aman Singh (1910), 33 All. 7. 

8 Bidwant Singh v. Aman Singh 
(1910), 33 All. 7. 

0 Ram Prasad v. Man Molmn 
(1908), 30 All. 257. 

10 Debt Singh v. Jia Ram (1902), 
25 All. 214 ; Lai Singh v. Pulandar 
Singh (1905), 28 All. 182. 

11 Dharam Singh v. Angal Lai 
(1899), 21 All. 301; Lachhman Pas 
v. Dallu (1900), 22 All. 394. See 
Ram Singh v. Sobha Ram (1907), 29 
All. 544. In Suraj Prosad {Laid) v. 
Golab Chand (1901), 2S Calc. 517 ; 5 0. 
W. N. 640 ; and Kanhaia Lai v, Raj 
Bahadur (1902), 24 All. 211, the son 
in the suit brought by him had an ; 


282- SUIT FOR FORECLOSURE, ETC, [CHAP, VII, 

The Madras 1 and Bombay 2 High Courts consider that the law in this 
respect was not altered by the Transfer of Property Act. 

A decree on a mortgage is equally binding when the manager happens 
to have been appointed as guardian by the Court, but has obtained no 
sanction from the Court'. 3 

An appeal by the manager as representative of the family is on the 
same footing as a suit brought by him. 4 

When a suit on a mortgage or other contract has been brought against 
the manager, it has been held that there is nothing to prevent another 
suit against the other members of the family on the same cause of action. 5 

The present law on the subject is to be found in Schedule L, 
Order XXXIV., rule 1 of the Civil Procedure Code (Act V. of 
1908) which is as follows : — 

“ Subject to the provisions of this Code, all persons having 
an interest either in the mortgage security or in the right of 
redemption shall be joined as parties to any suit relating to 
the mortgage.” 

This does not completely clear up the difficulties created by the decisions 
under section 85 of the Transfer of Property Act, 6 but it is submitted that, 
as all the coparceners have an interest in the right of redemption, they 
, should be made parties. 7 

f The Allahabad High Court, 8 and the Patna High Court, 9 have, how- 
j. ever, in cases to which Act V. of 1908 applies, held that a suit on a mort- 
I gage by or against the manager binds the other members of the family. 

The Calcutta High Court has declined to follow the Allahabad case, 
and holds that all the coparceners must be parties. 10 

order. A coparcener is not bound by a vesting order made under • 
the Insolvency law, unless he was himself declared an insolvent. 1 1 


opportunity of contesting the mort- 6 Ante, pp. 281, 282. 

gage, so the Court declined to give him 7 See Biswanath Per shad Mahtav . 

any remedy, except a right to redeem. J agdip Narain Singh (1912), 40 Calc. 

1 Ramasamayyan v. Virasami Ay • 342, at p. 354. 

yar (1898), 21 Mad. 222; Palani 8 Hori Lai v. Munman Kunwar 
Goundan v. Rangayya Goundan (1898), (1912), 34 All. 549 (a case of sons 

22 Mad. 207. being represented by their father) ; 

2 Ramkrishna v. V in ay ah Narayan Madan Lai v. Kishan Singh (1912), 

(.1910), 34 Bom. 354 ; 12 Bom. L. R. Ibid. 572 (Do.) ; Ram Ruber Pande v, 

219 ; Chimna v. Sada (1910), 12 Bom. Ram Dasi (1913), 35 All. 428 (Do .) ; 

L. -R. 811 : Tatyaraov. Puttapa (1910), Krishna Jim Tewari v. Bishnath 

12 Bom. L. R. 940. Kalwar (1912), 34 All. 615 (a ease 

3 Ram Avtar Singh v. Nursing of a minor brother being represented 

Naram Singh, 3 (XL. J. 12. See by his brothers.) 

Gharib-ul-Iah v. Khalah Singh (1903), 9 Raghmumdan Singh v. ParmesJmr 

30 I. A. 165; 25 AH. 407; 7 0. W. N. Dyal Singh (1917), 2 Pat. L. J. 306. 

681 ; 5 Bom. L. R. 478. Cl post, p. 287. 10 Ddn Prosad Said v. Dhammjii 

4 See Jntadhari Lai v. Rughoobeer Per- Narayan Singh (1914), 41 Calc. 727. 

sad (1883), 9 Calc. 508 ; 12 C. L.R. 255. 11 See Nunna Setti v. CMdaraboyina 

5 Muhammad Ashari v. Radhe Ram (1902), 26 Mad. 214. 

Singh (1900), 22 AIL 307. 
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A decree, even for a. joint family debt, in a suit by or against Personal 
the manager alone, and not as representing the family, does not 
bind his coparceners , 1 and cannot be executed against the 
coparcenary property . 2 If a sale takes place in execution of 
such decree the interest of the defendant alone passes thereby . 3 

Alienation and Charge. 

Where all the coparceners are adults they can together Alienation by 
effect a valid sale or charge of the coparcenary property . 4 A coparcenary# 
sale or charge can also be made by the adult coparceners, and 
the manager acting on behalf of the minor coparceners in case 
of necessity . 5 ■ 

A manager can alienate or charge the family property with Alienation by 
the express or implied consent of all the then existing adult managei% 
coparceners, so as to bind them . 6 

It has been held that ratification is merely evidence of necessity , 7 but 
it is submitted that ratification is equivalent to consent , 8 whether there be 
necessity or not. 

It is unsettled whether a manager can, even in the case of 
necessity , 9 alienate the family estate, so far as adult coparceners 
are concerned, without their assent, either express or implied. 

1 See Sunday Lai v. Chhiiar Mai (1903), 30 I. A. 165, at p. 169; 25 
(1906), 29 All. 1 ; S. 0, M., p. 215. All. 407, at p. 415; 7 C. W. N. 681, 

2 DwarJca Nath Choivdhury v. at p. 687 ; 5 Bom. L. R. 478 ; Miller 

Bungshi Chandra Saha (1905), 9 0. v. Munga Nath Moulick (1885), 12 
W. N. 879. Calc. 389; Buraik Chuttur Singh v, 

3 Armugam Pillai v. Sabapathi Greedharee Singh ( 1868), 9 W. R. C. R. 

Padiachi (1882), 5 Mad. 12; Sabra - 337; Chhoiiram v. Narayandas (1887), 

maniyayyan v. Subramaniyayyan 11 Bom. 605 ; see post, p. 306; Kan* 

(1882), 5 Mad. 125; Viraragavamma dasami Asari v. Somaskanda Ela 
v. Sanundrala (1885), 8 Mad. 208 ; Nidhi (1910), 35 Mad. 177, at p. 181. 
followed in Abilak Boy v. Rubbi Boy 7 Kandasami Asari v. Somaskanda 
(1885), 11 Calc. 293 ; Gumvappa v. Ela Nidhi (1910), 35 Mad. 177. 

Thimma (1887), 10 Mad. 316 ; Maruti 8 Gangabai v. Vamamji A. Daiar 
Narayan v. Lilachand (1882), 6 Bom. (1864b 2 Bom. H. C. 301. Acqui- 
564 ; Kisansing J ivansing Pardesi v. escence shown by receiving the benefit 
Moreshwar Vishnu Joshi (1882), 7 of the purchase-money, with know- 
Bom. 91 ; Dasaradhi Ravido v. Jod- ledge of the facts, amounts to a rati- 
dumoni Bavulo (1882), 5 Mad. 193; fieation, Modhoo Dyal Singh v. Kolbur 
Babaji v. Dhuri (1884), 9 Bom. 305. Singh (1868), B. L. R. F. B. R. 1018, 

See post, pp. 319, 320. at p. 1020 ; 9 W. R. C. R. 511 ; 

4 Mahabeer Per sad v. Ramyad Singh White v. Bishto C founder Bose ( 1863), 

(1873), 12 B. L. R. 90, at p. 94 ; 20 2 Hay, 567. See post, p. 306. 

W. R. C. R. 192, at p. 194. 9 As to what amounts to necessity, 

5 Post, pp. 285 et seq. see post, pp. 288-290. 

G Qhanbullah v. Khalak Sinyfo 
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The decisions are in conflict 1 The texts of the Mitakshara 2 upon 
which the law on the subject is based do not extend to such a case. 

It is submitted that in case of necessity 3 the consent may be pre- 
sumed, 4 but that where there is an express dissent, of which the purchaser 
had notice, or which he had means of knowing, there can be no valid 
sale or charge. 

As to the powers of a father in a family governed by the Mitakshara 
law, to sell or charge the property to pay his debts, see post, pp. 308, 309. 

Where the parties intend that all the coparceners should execute 
the transfer, the document does not take effect by reason only that the 
managing member has signed it, and that there is a recital of necessity. 5 

Where there is neither eonsent nor necessity, a manager 
other than the father cannot alienate the family property by 
sale, mortgage, gift, permanent lease , 6 or otherwise, 
father. “ Under the Mitakshara law, a father can make a gift of a 
small portion of the moya ble coparcenary property for pious 
purposes, or as a gift of affection, i.e. to a child or other near 
relative . 7 He may devote a portion of the family property to 
a dowry for a daughter , 8 and can also devote- a small portion of 


1 In Phul Ckand v. Man Singh 4 See Miller v. Bunga Nath Moulick 
(1882), 4 AIL 309 ; Bislmmbhur Naik (1885), 12 Calc. 389, at p. 399 $ 
v. Sudasheeb Mokapatter (1864), I Chkoiiram v. Narayandas (1887), II 
W. R. C. R. 96, and Juggurnath Bom. 605 ; K. K. Bhattacharya’s 
Khootia v. Dooho Misser (1870), 14 “ Joint Hindu Family,” pp. 487, 

W. R. 0. R. 80, the power was 488. 

affirmed. See also Ponnappa Pilled 5 Sivasami Ghetti v, Sevugan Chetti 
v. Pappuvayyangar (1881), 4 Mad. I, (1901), 25 Mad. 389. 

at p. 18 ; Saddbart Prasad Sahu v. 6 Bam Baian v. Lachman Das 

Foolbash Koer (1869), 3 B. L. R. F. (1908), 30 All. 460; Sheikh Chand v. 
B. R. 31, at p. 45 ; 12 W. R. F. B. R. Hiralal (1907), 9 Bom. L. R. 114 ; 
1, at p. 8; Bunsee Lull v. Aoladh Narayan v. Political Agent Sawaniwadi 
Ahsan (Shaikh) (1874), 22 W. R. 0. (1905), 7 Bom. L. R. 172 ; Sataram 

R. 552. See “ Dayabhaga,” chap. Pandit (Shri) v. Harihar Pandit ( Shri ) 

ii. para. 26 ; Strange Hindu Law,” (1910), 12 Bom. L. R. 910 ; Brojomo- 

vol. ii. p. 348. It was held in hun Gliose v. Luchmun Singh Thakoor , 

Deotaree Mahapaitur v. Damoodhur W. R. 1864, C. R. 83; Oahud Buksh 
Mahapaitur , Ben. S. D. A. 1859, p. (Cazee) v. Bindoo Bashinee Dossee 
1643, that the principles of Hunooman (1867), 7 W. R. C. R. 298. 

Persattd Panday's case (post, p. 286) 7 Bachoo Harkisondas v. Mankorebai 

govern all cases of alienation by (1904), 29 Bom. 51; 6 Bom. L. R. 

persons holding limited estates. 268, affirmed on appeal (1907), 34 
Contrd Muthoora Koonwaree v. Bootun I. A. 107 ; 31 Bom. 373 ; II C. W. N. 
Singh (1870), 13 W, R. CV R. 30; 769 ; 9 Bom. L. R. 646 ; Kamaksld 

Miller v. Bunga Nath Moulick (1885), Ammal v. Ohakrapany Chettiar ( 1907), 
12 Calc. 389, at p. 399. See XJpooroop 30 Mad. 452. See Hanmmiiapa v. 
Tewary v. Bandhjee Suhoy (1881), 6 Jwubai (1900), 24 Bom. 547 ; 2 Bom. 
Calc. 749, at p. 753 ; 6 C. L. R. 192, L. R. 478. 

at p; 196 ; Strange’s “ Hindu Law,” 8 Kudutamma v. Narasimhacharya- 
vol. i. p. 20, lu (1907), 17 Mad. L. J. 528. referred 

2 Chap. i. s. 1, paras. 28, 29. to in Churaman Sahu v. Qopi 8 aim 

■ A (1909), 13 C. W. N. 994, at p. 999; 
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the immovable property to pious purposes , 1 but not lor any 
other purpose . 2 He cannot do so by wil | t 3 

There is some authority that, even under the Mitakshara Movables, 
law, a father has complete power of disposition over ancestral 
movables , 4 but it is submitted that he has no greater power 
over movables than he has over immovable property , 5 except 
so far as may be necessary from the nature of the property. 

With these exceptions, and except so far as he has power Powers of 
to alienate the property for payment of his debts , 6 the powers f 
of the father over coparcenary property are not in law greater 
than those of any other manager . 7 

The father cannot give family property to one son in preference to the 
others.'® 

Having regard to his position, greater deference will neces- 
sarily be paid to his wishes than in the case of any other manager . 9 

In case of necessity , 10 the father or other manager 11 can 


father. 


Sundaramayya v. Sitamma (1911), 
35 Mad. 628 ; Narayanar. Ramalinga 
(1915), 39 Mad. 587. See Sivanananja, 
Perumal Sethurayar v. Muttu Rama - 
linga Sethurayar (1866), 3 Mad. H, 0. 
75. 

1 See RagJmnath Prasad v. Gobind 
Prasad (1885), 8 All 76 ; Gopal 
Ghand Pande v. Kunwar Singh (Bahu) 
(1830), 5 Ben. Sel. R. 24 (new edition, 
29). “Mitakshara, 5 ’ chap. i. s. 1, 
para. 28. 

2 , Rayakhal v. Suhbanna (1892), 16 
Mad. 84 ; Baba v. Timma (1883), 7 
Mad. 357 ; Ganga Bisheshar v. PirtJii 
Pal (1880), 2 All. 635 ; Rottala 
Runganatham CJietty v. Pulicat Rama - 
sami Cheiti (1903), 27 Mad. 162; 
Bala v. Balaji (1897), 22 Bom. 825 ; 
Pratabnarayan Das v. Court of Wards 
(1869), 3 B. L. R. (A. J.) 21; 11 
W. R. C. R. 343. 

s Rallmam v. Sivasubramania ( 1 892 ), 
16 Mad. 353. 

4 See Ponnappa Pillai v. Fappu- 
vayyangar (1881), 4 Mad. 1, at p. 47 ; 
Nallaiambi Cheiti (Rayadur) v. Mu- 
Jcunda Cheiti (Rayadur) (1868), 3 
Mad. H. C. 455, at p. 456; Shib 
Payee v. Poorga Pershad (1872), 4 
N. W. P. 63, at p. 70. " Mitakshara, 55 
chap. i. s. 1, paras. 21, 24. 

5 See Lakshman Dada Kailc v. 


Ramchandra Pada Naih (1880), 7 
I. A. 181 ; 5 Bom. 48 ; 7 C. L. R. 320 ; 
S. C. in Court below (1876), 1 Bom. 561. 

6 Post , pp. 308, 309. 

7 Snraj Bunsi Koer v, Sheo Proshad 
Singh (1879), 6 I. A. 88, at pp. 100, 
101; 5 Calc. 148, at p. 165; 4 
C. L. R. 226, at p. 233 ; Chinnaya v. 
Perumal (1889), 13 Mad. 51 ; Pala- 
nivelappa Kaundan v. Mannaru Nat- 
han (1865), 2 Mad. H. C. 416; 
Shudanund Moliapatiur v. Bonomalee 
Poss Mohapattur (1866), 6 W. R. C. R. 
256, at p. 261 ; Ningareddi v. Lahsh - 
mawa (1901), 26 Bom. 163, at p. 166; 
3 Bom. L. R. 647. An agreement 
amounting pro tanto to an alienation 
without consideration was set aside 
in Bala v. Balaji (1897), 22 Bom. 825. 

8 N and Ram v. Mangal Sen (1909), 
31 All. 359. 

9 See R. C. Mitra’s “Law of Joint 
Property, 55 2nd ed., pp. 73, 74. 

10 Post, pp. 288-290. 

11 The fact of his acting as manager 
is sufficient, although he may not be 
strictly, entitled so to act. Eunooman 
Persaud Panday v. Munraj Koonweree 
(Mussamut Babooee) (1856), 6 M. I. A. 
393, at p. 413 ; 18 W. R. C. R. note 
to p. SI. See also Gunga Pershad v. 
Phool Singh (1868), 10 W. R. C. R. 
106; 10 B. L. R„ note to p. 368 ; 
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Benefit 
apart from 
necessity. 


bind the Interest of a minor coparcener by a sale or charge . 1 
Apparently he can in such case also bind the interest of an adult 
coparcener who does not dissent . 2 

This principle was laid down in the leading case of Hunooman Persaucl 
Panday v. Munraj Koonweree (Mussamid Babooee ) 3 with regard to the 
manager for an infant heir. It has been applied to the managers of joint 
families acting on behalf of infant coparceners, 4 to widows and daughters 
inheriting property from their husbands and fathers, 5 to -women inheriting 
as widows of golrajasapindas, G to the managers of religions endowments, 7 
to managers on behalf of lunatics, 8 and to the holders of impartible estates, 
which are inalienable by custom. 9 

In that case it was said that the power “ can only be exercised rightly 
in a case of need or for the benefit of the estate. 5 ’ Of the large number 
of cases in which the principles contained in Hunooman Persaud Panday’s 10 
case have been applied, there is not, so far as the writer is aware, any one 
in which a sale or charge has been justified by benefit apart from necessity, 
except the recent case of Krishna Chandra Chowdury v. Balan Bam Pal 
(1915), 20 C. W. N. 645, and the case of Balneum v. Govimlarajulu, 1 1 where the 
money was originally raised for, amongst other purposes, enlarging the family 
dwelling-house, but in that case, as the debt in question was raised for the 
purpose of paying an antecedent debt, the question as to the original loan 
did not really arise (see post, p. 288). Apart from necessity, it is not easy to 
say what is for the benefit of the estate. 12 It is clearly not intended that this 


Skeo Shankar Gir v. Mam Shewak 
Chowdhri (1896), 24 Calc. 77. 

1 Bam Charan v. Mihin Lai (19.14), 

36 AIL 158. No distinction can be 
drawn between the power to charge 
and the power to sell. The need which 
would justify the exercise of the one 
power would justify the exercise of the 
other. Mohanmd Mondul v. Nafur 
Mondul (1899), 26 Calc. 820 ; 3 

C. W. N. 770. 

2 Ante, p. 284. 

3 (1856), 6. M. I A. 393 ; 18 W. R. 
C. R. note to p. 81. 

4 Soorendro Per shad Dohey v. 
Niendun Misser (1874), 21 W. R. C R. 
196 ; Tandavaraya Mudali v. Valli 
Ammal (186 3), 1 Mad. H. C. 398 
Deoiaree Mahapattur v. Damoodhur Ma - 
hapattur, Ben. S. B. A. 1859, p. 1643. 

5 Kameswar Pershad (Baboo) v. 
Bun Bahadoor Singh (1880), 8 I. A. 

8 ; 6 Calc. 843; 8 C. L. R. 361; 
Amarnath Sah (Lola) v. Achan Kuar 
(Bant) (1892), 19 I A. 196; U All 
420 ; Maheshar Baksh Singh v. Mai an 

23 1. A. 57 ; 23 Pale. 766, 

f ¥&h; M 08 , '' ' V 


7 Sheo Shankar Gir v. Bam Shewak 
Chowdhri (1896), 24 Calc. 77; Boor - 
ganath Boy(Koonwur) v. Bam Chunder 
Sen (1876), 4 I. A. 52, at p. 63 ; 2 
Calc. 341, at p. 351. 

8 Goureenath v. Collector of Monghyr 
(1867), 7 W. R. C. R. 5. 

9 Gopal Prasad Bhakat v. Bag - 
hunath Deb (1904), 32 Calc, 158 ; 9 
G. W. N. 330. As to polygars, see 
Kolia Ramasami Chetti v. Bangari 
Seshama Nayanivaru (1881), 3 Mad. 
145. As to the powers of the 
karnavan of a tarwad, see Kalliyani 
v. Narayana- (1885), 9 Mad. 266 ; 
Kanna Pisharodi v. Komhi AcJien 
(1885), 8 Mad. 381 ; Mayachandidaihil 
Komhi Achen v. Kenaiumkora Lakshni 
Amma (1882), 5 Mad. 201. As to 
the alienation of impartible estates 
which are not inalienable by custom, 
see ante, pp. 264, 265. 

10 6 M. I. A., at p. 423 ; 18 W. E. 
note to p. 81. 

11 (1877), 2. Mad. 339. - 

12 See Palaniappa GheUy v. Deivasi* 
Mmany Pandam (1917), 44 I, A. 147 $ 
%\ G W* % W; 19 '$oya, T* ft. 5§7, 
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power should authorize a sale or charge for the purpose only of increasing 
the immediate income of the estate. 1 

In Suraj Bunsi Koer v. Sheo Proshad Singh 2 the Judicial Committee 
said the authority of the manager to alienate the property would be 
implied “if it can be shown that the alienation was made for legitimate 
family purposes,” but there is nothing in the ease to show that they intended 
that expression to extend beyond a case of necessity. 

When the manager of a joint family is acting under the authority of Manager 
a Court, as when he has been appointed a guardian under Act VIII. of ^™^ powers 
1890, 3 or is acting as administrator under the Probate and Administra- Court, 
tion Act, 4 or as guardian for a suit, 5 his powers are limited by the provisions 
of the Acts under the authority of which he has received an appointment ; 
but as in the case of a family governed by the Mitakshara school of law a 
guardian cannot be appointed of the interest of a minor in coparcenary 
property, 6 where such appointment has been made it will not interfere with 
his powers as manager under Hindu Law. 7 

“ Where, in the particular instance, the charge is one that Matters to be 
a prudent owner would make in order to benefit the estate, the resardtd ‘ 
bond fide lender is not affected by the precedent mismanagement 
of the estate. The actual pressure on theistate, the danger 
to be averted, or the benefit to be conferred upon it in the 
particular instance, is the thing to be regarded. But, of course, 
if that danger arises, or has arisen, from any misconduct to 
which the lender is or has been a party, he cannot take advantage 
of his own wrong to support a charge in his own favour against 
the heir, grounded on a necessity which his wrong has helped 


1 See Eadka Per, shad Singh v. 
Talooh Eaj Kooer (Mussamut) (1873), 
20 W. R. C. R. 38 ; Kaihur Singh v. 
Boop Singh (1871), 3 N. W. P. H. 
0. 4. 

2 (1879), 6 L A. 88, at p. 101 ; 5 
Gale. 148, at p. 165; 4 C. L. R. 
2 26, at p. 233. See Biswetnath 
Per shad Mahta v. JagdipNarain Singh 
(1912), 40 Gala 342, at p. 350. This 
was a case of a mortgage by a father 
for necessary purposes, 

3 See Shurrut Ghunder v. Eajlemen 
Mookerjee (1875), 15 R. L. R. 350 ; 
24 W. R. 0. R. 46. In Tejpal v. 
Ganga (1902), 25 AIL 59, following 

Girraj BaJchsh v. Hamid Ali ( Kazi ) 
(1886), 9 All. 340 (a case under Act 
XL. of 1858), it was held that there 

being no sanction, the guardian was 
relegated to the powers he would- have 

had, if he had not been appointed 

by % C'oflri;, The Jfigb Cmm; 


Bengal has taken a different view in 
Bhupendro Narayan Butt v. Nemyc 
Chand Mondul (1888), 15 Calc. 627, 
at p. 636, and Shurrut Oh under v. 
Bajkissen MooJcerjee (1875), 15 

b/l. R. 350; 24 W. R, O. R. 46; 
and it is submitted that the express 
terms of Act VIII. of 1890, s. 29, 
make this question clear. See Sinaya 
Pillai v. Munisami (1899), 22 Mad. 
289 ; Anpurnahai v. Durgapa Maha- 
lapa Naih (1894), 20 Bom. 150. 

4 See Eanjil Sing ' Amullya 
Prosad Ghose (1905), 9 C. W. X. 923. 

5 Ganesha Bow v, Tuljaram Bow 
(1913), 40 I. A. 132 ; 37 Mad. 295; 17 
0. W. N. 765 ; 15 Bom. L. R. 620. 

G Ante, p. 270, 

7 GJiaribuUah v. Rhalak Singh 
(1903), 30 L A. 165 ; 26 AIL 407; 
7 a W. X, 681 1 A Bom, -'I VR, 478;' 
Bam Avtar Singh v. Nursing Narah 
- ..zah.i.vi 
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to 


to cause. Therefore/ the lender . . . unless he is shown to 
have acted maid fide, will not be affected, though it be shown 
that with better management the estate might have been kept 
free from debt.” 1 2 

All circumstances of pressure which render the raising of 
money necessary for the protection or preservation of the estate, 
or for the personal well-being of the coparceners, would support 
a sale or charge. 

Baboo K. K. Bhattacharya, in his “ Law of the Joint Hindu Family / 5 2 
says, “ Legal necessity is of various forms. All the indispensable religious 
ceremonies, the sacraments, such as marriage and the investiture with 
the sacred thread, the obsequies, the cremation, the periodical oblations 
to the manes, the ceremonies customary in the family, the subsistence 
of the family, the education of the younger members, the payment of the 
ancestral debts, the giving of presents at particular seasons and on special 
occasions to the relatives, these and a thousand other causes of expenditure 
are constantly cropping up in a fairly prosperous Hindu joint family. 
All these are, in the strict sense of the word, lawful necessities . 55 

The following are proper objects for the raising of money : — 

(a) The payment of Government revenue or of other debts 
which are payable out of the estate . 3 

The debts of the father or other person through whom the property 
has been acquired by inheritance, will, or gift, must be paid, provided 
they are such as to bind the estate , 4 and therefore the payment of them 
constitutes a sufficient necessity for sale or mortgage , 5 although no suit 
may have been instituted for the purpose of recovering them . 6 Where 
there is a decree the necessity is the more pressing . 7 


1 Hunooman Persaud Panday v. 
Munraj Koonweree ( Mussamut Ba- 
booee) (1856), 6 M, I. A. 393, at p. 
423 ,* 18 W. R C. R.< note to p. 81. 

2 Page 488. 

3 Macnaghtems ci Hindu Law/’ vol. 
ii. chap. xi. case 2, p. 293. Gooroo - 
persaud Jena v. Muddunmohun Soar, 
Ben. S. D. A. Hep., 1856, p. 980 ; 
Bishdmbur Naik v, Sudasheeb Mafia- 
patter (1864), 1 W. R C. R 96; 
Srimohan Jha v. Bnjbekary Misser 
(1909), 36 Calc. 753. As to the debts 
of an ancestral business, see Sahrabai 
Nailmbai v. Maganlal Mulchand 
(1901), 26 Bom. 206 ; 3 Bom. L. R 
738. 

4 Debts barred by limitation do 

not justify an alienation by the 

manager, Mdgirappa v, Shivappa 


(1869), 6 Bom. H. C. 270 ; Dinkar 
v. Appaji (1894), 20 Bom. 155. See 
Chinnaya Nayuduv, Gwrunaiham Chetti 
(1882), 5 Mad. 169. As to the power 
of a widow to pay debts barred by 
limitation, see post, p. 482. 

5 See Macnaghten’s “ Hindu Law/* 
vol. ii. chap. xi. case 6. Act VII. 
(Bo. C.) of 1866, s. 5. Gunpui Ball 
( Lalla ) v. Toorun Kooniaar (Mussa- 
mid) (1871), 16 W. R C. R 52; 
Soorjoo Per shad v. Krisfian Periab 
{Rajah) (186 9), 1 N. W. R H. 0. 
Rep. 46. 

6 Kaihur Singh v. Roop Singh 

(1871), 3 K W. P. 5. 

7 See Purmessur Ojha v. Goolbee 
issairml) (1869), li W. R C. R 

446 ; Sheoraj Eooer v. Ruckchedee 
Ball (1870), 14 W. R. C. R 72, 
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According to Hindu law, the payment of a father’s debts, even in his 
lifetime, is a pious duty on the part of a son , 1 provided that they have not 
been incurred for illegal or immoral purposes. In the ease of a family 
governed by the Mitakshara school of Hindu law, the discharge of such 
debt is therefore such a necessary purpose as to give validity to a sale or 
mortgage of ancestral property by the father , 2 or after his death , 3 by the 
manager, whether the sons be minors or adults, provided that the debt 
has not been incurred for illegal or immoral purposes. 

The satisfaction of a decree for pre-emption in a suit by the father has 
been held to justify a mortgage . 4 The recovery of property which had 
been sold for arrears of road cess, has been held not to justify a mort- 
gage . 5 

(b) The maintenance of the coparceners and of the persons 
whom they are legally or morally bound to maintain . 6 

(c) The reasonable marriage expenses 7 of the male 8 and 
female 9 members of the family. 

The Allahabad High Court, while holding that a first marriage may be 
necessary, declines to extend the rule in every ease to a second marriage . 10 

In a case ‘ governed by the Bengal law the sale of a share would, it is 
submitted, be justified. It is submitted that under both schools the sale 
of separate property would be justified . 11 

(d) The performance of an indispensable religious duty , 12 
such as the initiatory ceremony of a member of the family , 13 


1 See post, pp. 308, 309. v. V enkatanarasa (19X2), .37 Mad. 273, 

2 See post, pp. 308, 309. overrruling Govindarazidu Norasim - 

3 Luchmun Bass v. Giridhur ham, v. Bevarabhotla V enkatanarasayy a 

Qhowdhry (1880), 5 Calc. 855; 6 C. (1903), 27 Mad. 206; Sundrabai v. 

L. R. 473 ; Gimga Prosad v. Ajudhia Shivnorayana (1907), 32 Bom. 81; 

Pershad (1881), 8 Calc. 131; S. GV 9 Bom. L. R. 1366; Narayana v. 

Gunga Per shad v. Sheodyal Singh, 9 BamaUnga (1915), 39 Mad. 587. 

C. L. R. 417. 9 Preaj Nurain v. Ajodhyapurshad 

4 Nathu v. Kandan Ball (1910), 33 (1848), 7 Ben. Sol. Rep. 513 (2nd ed., 

AIL 242. 602 ) ; Gunput Ball (Ballet) v. Toorun 

5 Srimohan Jha v. Brijbehary Koonwar (Mtissamul) (1871), 16 W. R. 

Misser (1909), 36 Calc. 753. C. R. 52. 

* 'Makundi v. Sarabsukh (1884), 6 10 Bhagirathi v. Jolchu Bam Upa~ 

AIL 417, at p. 421 ; Bishambur Nails dhia (1910), 32 AIL 575. 
v. Sudasheeb Mohapatter (1864), 1 W. 11 Juggessur Sircar v, Nihmbur 

R. 0. R. 96. As to the right to Biswas (1865), 3 W. R. C. R. 217. 

maintenance, see ante, pp. 234, 235, See Makundi v. Sarabsukh (1884), 6 
271. All 417, at p. 420; Bhoorun Boer 

7 This includes money paid for (Mussamut) v, Saliebzadee (1866), 6 

the bride in an asura marriage ; W. R. C. R. 149. 

Bhagirathi v. Jolchu Bam Upadhia 12 As to pilgrimages, see Mutleemm 

(1910), 32 AIL 575 ; see ante, pp. 51, Kowar v. Gopaul Sahoo (1873), II B. 

52. ~ L. R. 416. 

3 Kameswari Sasiri v. Veeracharlu 13 Maenaghten’s “Hindu Law,” vol. 

(1910), 34 Mad. 422 ; Gopala Krishnam ii. chap. xi. case 6, p. 296. 
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the funeral ceremonies 1 or sradh of a member of the family 
or of the widow of a member , 2 or a debt incurred on account of 
such expenditure . 3 

(e) Necessary legal expenses for the purpose of preserving 
or recovering or defending the estate , 4 or of defending a 
member of the family . 5 

The instrument effecting a sale or creating a charge need not contain any 
recital of necessity , 6 but it is always better to insert such recital therein. 

In determining whether a sale or mortgage for a family- 
necessity is justifiable, a reasonable latitude must be allowed 
for the exercise of the manager’s judgment, especially in the 
case of a father or of a manager of a trading family, though 
this must not be extended so far as to free the persons dealing 
with him from the need of all precautions where a minor has an 
interest in the property . 7 

The circumstance that to meet the necessities of his ward 
the manager has pledged his personal credit, does not disentitle 
him to charge or sell the property , 8 but he can only charge or 
sell it for the purpose of paying money which the minor was 
under an obligation to pay . 9 

A person lending money on the security of coparcenary 
property, or of the property of a minor, or buying that property, 
is bound to exercise due care and attention in seeing that there 
was a legal necessity for the loan , 10 and must satisfy himself as 

1 Q unput Loll ( Lalla ) v. Toorun { Kunwar ) (1909), 36 I. A. 138; 31 
Koonwar ( Mussamut ) (1871), 16 W. AIL 497 ; 13 C. W. N. 1117 ; 11 Bom. 
B. C. B. 52 ; Nathuraui v. Shoma L. B. 911. 

Chhagan (1890), 14 Bom. 562. 5 Beni Ram v. Man Singh (1911), 

2 Sukeemth Banco v. Euro Churn 34 All. 4. See, however, NatJm Rai v. 

Bunij (1880), 0 W. R. C. R. 34 ; Dindayal Rai (19.17), 2 Pat. L. J. 160. 
G unput Lull {Lalla) v. Toorun 6 Woomesh Chunder Sircar v. 

Koonwar (Mussamut) (1871), 16 W. JDigumbtiree Dossee (1865), 3 W. R. 
R. 0. R. 52 ; Srimohun Jha v, C. B. 154, 

Brijheliary Misser (1909), 36 Calc. 753. 7 Babaji Mahadaji v. Kmhnaji 

See Maenaghten’s “Hindu Law,” Devji (1878), 2 Bom. 666; Ratnam 

vol. ii. chap. xi. case 6, p. 296 (1818) ; v. Govindarajulu (1877), 2 Mad. 339, 
Sadashiv Rhaskar Joshi v. Dhakiibai at p. 341. 

(1880), 5 Bom. 450. 8 Succaram Morarji v. Kalidas 

3 Gunput Lall {Lalla) v. Toorun KalUanji (1894), 18 Bom. 631, at p. 
Koonwar ( Mussamut ) (1871), 16 W, 635. 

B. C. B. 52. 9 Rmvmalsingji (Mahanma Shri) 

* Qunga Pershad v. Phool Singh v. Vadilal Vakhatchand (1894), 20 
(1868), 10 W. R. U R. 106 ; 10 B. L. Bom. 61. 

B., note to p. 368; see Karimuddin 10 Gout Pershad Naraiu v. Sheo 
(Mimshi) v. Gobind Krishna Narain Pershad Ram (1866), 5 W. R. C. R. 



CHAP* VII.] 


INQUIRY, 


291 


well as he can, 1 and as an honest man, 2 with reference to the 
parties with whom he is dealing, that the manager is acting in 
the particular instance for the benefit of the estate, 3 and that 
circumstances of necessity had occurred which, under the Hindu 
law, would justify the sale of the property, 4 or a charge upon 
it at the rate of interest arranged for in the particular instance. 5 

In the ease of a long series of borrowings it is not always possible to Current 
prove exactly the purpose for which any particular item was borrowed, account. 

“It will ... be sufficient for the creditor to show that the family was 
in chronic need of money for the current outgoings of the family life or 
its trade necessities, and that the moneys were advanced on the repre- 
sentation of the manager that they were needed for such objects.” 6 

Where the necessity arises from the pressure of a judgment debt, the Judgment 
person dealing with the manager is entitled to treat the judgment as debt. 
prinid facie proof of necessity, 55 7 

Where the manager is authorized by the Court to sell or Alienation 
pledge under secs. 28 or 29 of the Guardians and Wards Act, 8 court. med by 
or sec. 90 of the Probate and Administration Act, 9 or under the 
powers possessed by the High Courts, a bona fide purchaser or 
mortgagee need not investigate behind the order of authority. 19 


103 ; Lootf Hossein ( Syud ) v. Dursun p. 1791 ; Nowruitun Kooer ( Mu, 9 m - 
Lall Sahoo (1875), 23 W. R. 0. R. mut) v. Gouree Dnit Singh (Baboo) 
424 ; Gane Bhive Parab v. Kane Bhive (1866), 6 W. R. 0. R. 193. 

(1867), 4 Rom. H. 0. A. C. 169; Man- 5 See Hurronath Roy Bahadoor 
dilDass v. Megh Narain Dubey (1916), (Rajah) v. Rundhir Singh (1890), 18 
1 Pat. L. J. 39. I. A. 1 ; 18 Calc. 311. 

1 Muthoora Doss v. Kanoo Beharee 6 Krishna Rarnaya NaiJc v. Vasudev 
Singh (1874), 21 W. R. C. R. 287; Venhatesh Pad ( 1896), 21 Rom. 808, 
Dalibai v. Gopibai (1902), 26 Rom. at p. 815. 

433 ; 4 Bom. L. R. 105. 7 See Muddun Thakoor v. Kanioo 

2 Looloo Singh v. Rajendur Laha Lall ( 1874), 1 I. A. 321, at p. 334 ; 

(1867), 8 W. R. 0. R. 364 ; Runnoo 14 R. L. R. 187, at p. 199 ; 22 W. R. 
Pandey v. BuJcsh AU (1871), 3 N. W. C. R. 56; Bhowna (Mussamut) v. 
R. 2. See Act IV. of 1882, s. 38; Roop Kishore (1873), 5 1 W. P. H. 
Jamsetji N. Tata v. Kashinath Jivan C. Rep. 89 ; Sheoraj Kooer v. Nuck- 
Mwnglia (1901), 26 Rom. 326 ; 3 chedee Lall (1870), 14 W. R. C. R, 
Bom. L. R. 898. 72. See, however, Lootf Hossein 

3 Ilunooman Persaud Panday v. (Syud) v. Dursun Lall Sahoo (1874% 
Munraj Koonweree (Mussamut Ba- 23 W. R. 0. R. 424. 

booed) (1856), 6 M. I. A. 393 ; 18 8 VIII. of 1890. 

W. R. C. R., note to p. SI ; Bimseedhur 9 V. of 1881. 

( Lalla ) v. Bindeseree Dutt Singh 10 Gimgaperskad Sahu v. Mahamni 
( Koonwur ) (1866), 10 M. I. A. 454, Bibi (1884), 12 I. A; 47, at p. 50; 
at p. 471; 1 Ind. Jur. N. S. 165 ; 11 Calc. 379; at pp. 383, 384 ; Sikher 

Trimbuclc Anunt v. Gopattshei (1863), Chtnd v. Dulputty Singh (18 79), 5 
1 Rom. H* C. (2nd ed.) 27. Calc. 383, at p. 381; 8. C. sub 

4 Kasheenaih Bose v. Glmnder nomine Rajah Lall v. Delputty Singh, 

Mohun Nundee, Ben. S. D. A. 1858, 5 C. L. R. 374, at p, 40 L . . 
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If- the person dealing with the manager does make the above 
inquiries and acts honestly, the real existence of an alleged 
sufficient, and reasonably credited, necessity is not a condition 
precedent to the validity of his charge; 1 and, under such 
circumstances, he is not bound to see to the application of the 
purchase-money. 2 

“It is obvious that money to be secured on any estate is likely to 
be obtained on easier terms than a loan which rests on mere personal 
security; and that, therefore, the mere creation of a charge securing a 
?J proper debt cannot be viewed as improvident management. The pur- 
poses for which a loan is wanted are often future as regards the actual 
application, and a lender can rarely have, unless he enters on the manage- 
ment, the means of controlling and rightly directing the actual appli- 
cation/ 5 3 

This principle is to be found in sec. 38 of the Transfer of Property 
Act, 4 which is as follows : — 

“Where any person, authorized only under circumstances in their 
nature variable to dispose of immovable property, transfers such property 
for consideration, alleging the existence of such circumstances, they shall 
as between the transferee on the one part and the transferor and other 
persons (if any) affected by the transfer on the other part, be deemed to 
have existed, if the transferee, after using reasonable care to ascertain the 
existence of such circumstances, has acted in good faith. 

Illustration . 

A, a Hindu widow, whose husband has left collateral heirs, alleging 
that the property held by her as such is insufficient for her maintenance, 
agrees, for purposes neither religious nor charitable, to sell a field, part 
of such property, to B. B satisfies himself by reasonable inquiry that the 
income of the property is insufficient for A 5 s maintenance, and that the 
sale of the field is necessary, and, acting in good faith, buys the field 
from A. As between B on the one part and A and the collateral heirs on 
the other part, a necessity for the sale shall be deemed to have existed. 55 


1 Hunooman Per mud Panday v. Opadhya , W. R. 1864, C. R. 166; 

Munraj Koonweree (Mussamut Ba - Gomain Sircar v. Prannath Goopio 
booee) (1856), 6 M. L A. 393, at p. (1864), 1 W. R. C. R. 14; Kandhia 
424; 18 W. R. 0, R., note to p. Si. Lai v. Muna Bibi (1897), 20 All/ 
See also Tajoodeen E ossein (Sheikh) 135; Gane BMve Parab y . Kane 
v. BJiugwanlol Sahoo, Ben. S. D. A. Bhive (1867), 4 Bom. H. G. A, 0. 169 ; 
1860, p. 33 ; Maiiabeer Per shad Singh Ghansham Smgh v. Badiya Lai 
v. Dumreram Opadhya, W. R. 1864, (1902), 24 All. 547. 

O. R. 166; THmbuck Anunt v. Gopall- 3 Hunooman Persaud Panday v. 
shet (1863), 1 Bom. H. 0. A. 0. (2nd Munraj Koonweree ( Mussamut Ba «: 
cd.) 27. booee) (1856), 6 M. I. A. 393, at p. 

2 JRadha Kishore Mookerjee v. Mir - 424 ; 18 W.'R. C. R., note to p. 81. 

ioonjoy Goto (1867), 7 W. R. C. R. 4 Act IV. of 1882. See Jamsetji 

23; Sukeenath Banoo v. Huro Churn N. Tata v. Kashinath Jivan Manglia 
Buruj (I860), 6 W. R, 0. R. 34; (1901), 26 Bom. 326, at p. 336; 3 

Mahabeer Per shad Sing w Dumreram Bom. L. R. 898. 
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The existence of a necessity and of sufficient pressure on Nature of 
the estate is all that the lender need inquire about . 1 He need inquir3 '* 
not inquire into its causes , 2 or what is the exact amount required 
to be borrowed . 3 Where the lender knows, or by ordinary 
diligence might have known, that there are funds available 
and sufficient for paying off the debt, the sale would be invalid . 4 
He must be entirely on his guard. He must see whether the 
family with which he is dealing be divided or undivided ; and 
if the latter, at his peril he must see that the transaction be one 
by which the coparceners will be concluded . 5 

The fact that the adult members support the manager in Consent of 
the transaction may justify the person advancing the money in ceners?° par 
giving additional credit to # the representations of the manager . 6 

Where the transaction has been nnimpeached for some years, a. pur-! Subsequent 
chaser from the original vendee would not be expected to make minute purchaser* 
inquiries . 7 

Where it is sought to enforce or support a sale or mortgage Burden of 
by a manager, the purchaser or mortgagee must prove that pr ° pf ‘ 
the transaction was entered into in good faith ; 8 that he 
advanced in consideration of the sale or mortgage a sum of 
money which was reasonable with reference to the value of the 
property ; 9 that the money was raised or applied 10 for the 

1 Sheoraj Kooer v. Nuckchedee Loll He need not inquire whether the 

(1870), 14 W. R. C. R. 72. debt could have been met from other 

2 Mahabir Kower v. Jubha Singh sources : Ajey Bam v. Girdharee 
(1871), 8 B. L. R. 38; 18 W. R. C. (1872), 4 N. W. P. 110. See Damoo* 

R. 221; Luchmeedhur Singh (Baboo) dur Mohapattur V. Birjo Mohapaliur 
v. BJcbal Ali (1867), 8 W. R. C. R. 75. Ben. S. D. A. 1858, p. 802. 

3 Buffer Chunder Saner jee v. Gud- 5 Strange’s “ Hindu Law,” vol. i. 
dadkur Mundle (1865), 4 W. R. C. R. p. 200; Dalpatsing v. Nanabhai 
122 ; Ghansham Singh v. Badiya Lai (1864), 2 Bom. H. C. (2nd ed.) 306. 

(1902), 24 All 547. “If a larger 6 Balvant Santa, ram v. Bdbaji 
portion than is required is sold, it .(1884), 8 Bom. 602, at p. 609. 

must be shown by the purchaser 7 Surub Narain Chowdhry v. Shew 
that the money required to pay off Gobind Pandey (1873), 11 B. L. R. 
the claim could not be raised other- App. 29. 

wise than by the course adopted.” 8 Boopnaram Sing v. Gugadhur 
Luchmeedhur Singh (Baboo) v. Bkbal Per shad Narain (1868), 9 W. R. C. R. 

Ali (1867), 8 W. R. 0. R. 75, at pp. 297 ; Tandavaraya Mudali v. Valli 
77, 78. Ammal (1863), I Mad. H, C. 398. 

,4 Kaleenarain Boy Chowdhry v. 9 See, Saravana Tevan v. Malta, yi 
Bam Coomar Chand , W. R. 1864, C. Ammal (187 1), 6 Mad. H. C. Rep. 

R. 99. See Gomain Sircar v. Prannath 371. 

Goopio (1864), 1 W. R. C. R. 14; 10 Muthoora Doss v. Kanoo Beharee 

Bavaneshwar Prasad Singh v. Chandi Singh (1874), 21 W. R. C.* R. 287, 

Prasad Singh (1911), 38 Gale. 721; * and cases ante, pp. 290, 291, and post, 
iipheid on appeal (1915), 43 Calc. 417. p. 294. 
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relief of a recognised necessity,! or that proper inquiries were 
made by him with respect to the existence of a necessity 
justifying the sale, and that the result of such inquiries was such 
as to satisfy him as an honest man of the existence of such 
necessity^ 

As to: a suit for specific performance see Gurusami Sastrial v. GanapafMa 
Pitted { 1882), 5 Mad. 337. 

In Hunooman Persaud Pandwfs case 3 their Lordships of the Privy 
Council said, “ Next as to the consideration for the bond. The argument 
for the appellant in the roply, if correct, would indeed reduce the matter 
for consideration to a very short point ; for, according to that argument, 
if the factum of a deed of charge by a manager for an infant be established, 
and the fact of the advance be proved, the presumption of law is, primd 
facie , to support the charge, and the onus of disproving it rests on the heir. 
For this position a decision, or rather a dictum , of the Sudder Dewany 
Adawlut at Agra in the case of Omed Rai v. Eeeralall 4 was quoted and 
relied upon. But the dictum there, though general, must be read in 
connection with the facts of that case. It might be a correct course to 
adopt with reference to suits of that particular character, which was one 
where the sons of a living father were, with his suspected collusion, attempt- 
ing, in a suit against a creditor, to get rid of the charge on an ancestral 
estate created by the father, on the ground of the alleged misconduct of 
the father in extravagant waste of the estate. Now, it is to be observed 
that a lender of money may reasonably be expected to prove the circum- 
stances connected with his own particular loan, but cannot reasonably 
be expected to know, or to come prepared with proof, of the antecedent 
economy and good conduct of the owner of an ancestral estate ; whilst 
the antecedents of their father’s career would be more likely to be in 


1 Dehi Payed Sahoo v. Rhan Chunder Molmn Nundee , Ben. S. D. 
Pertap Singh (1903), 31 Calc. 433, A. 1858, p. 1791 ; Bhehnarain Singh 
at p. 455; 8 C. W. N. 408, at p. v. JanuJc Singh (1877), 2 Calc. 438; 
419 ; Jamna v. Nam Suhh (1887), 9 Jamna v. Nain Suhh (1887), 9 All. 
All. 493 ; Vadctli Rama Kristnama v. 493 ; Kumola Pershad Narain Singh 
Manda Appaiya (1865), 2 Mad. H. 0. v. Notch Lull Sahoo (1866), 6 W. R. 
407 ; Amarnath Sah {Lala) v. Achan C. R. 30 ; Sheo Pershad Ram v. 
Knar (Rani) (1892), 19 I. A. 196; Thalcoor Pershad (1866), 5 W. R. 
14 All. 420; Bunseedhur (Lalla) v. C. R. 103; Trimbuch Anunt v. Go- 
Bindeseree Butt Singh (1866), 10 M. pallshet (1863), 1 Bom. H. C., 2nd 
I. A. 454 ; 1 Ind. Jur. N. S. 165. cd., 27 ; Bhoorun Koer (Mussamut) v. 
The necessity cannot be inferred from Sahebzadee (1866), 6 W. R. C. R. 149 ; 
the habits and general character of Soorendro Pershad Dobey v. Nundun 
the vendor: MiMrajit Sing v. Raghu « Misser (1874), 21 W. R. C. R. 196 ; 
hansi Sing (1871), 8 B. L. R. App. 5. Lai Singh v. Deo Narain Singh ( 1886), 

2 Amarnath Sah {Lala) v. Achan 8 AIL 279. 

Kuar {Rani) (1892), 19 I. A. 196; 3 Hunooman Persaud Panday v. 

14 AIL 420; Kameswar Pershad Munraj Koonweree {Mussamut Ba - 
{Baboo) v. Run Bahadoor Singh booee) (1856), -6 M. I A.393, at pp. 
(1880), 8 1. A. 8; 6 Calc. 843; 8 418, 419; 18 W. R. C. R. note to 

C. L. R. 361 ; Poohnder Singh v. p. 81. 

Ram Pershad (1867), 2 Agra H. C. . * 6 & D. A. N. W. P. 618. 

Reps. 147 ; Kasheenath Bose v. 
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the knowledge of the sons, members of the same family, than of a stranger • 
consequently, this dictum may perhaps be supported on the general 
principle that the allegation, and proof of facts, presumably in his better 
knowledge, is to be looked for from the party who possesses that better 
knowledge, 1 as well as on the obvious ground in such suits of the danger 
of collusion between father and sons in fraud of the creditor of the former. 
But this case is of a description wholly different, and the dictum does not 
profess to be a general one, nor is it so to be regarded. Their Lordships 
think that the question on whom does the onus of proof lie in such suits 
as the present is one not capable of a general and inflexible answer. The 
presumption proper to be made will vary with circumstances, and must 
be regulated by, and dependent on, them. 2 Thus, where the mortgagee 
himself, with whom the transaction took place, is setting up a charge in 
his favour made by one, whose title to alienate he necessarily knew to be 
limited and qualified, he may be reasonably expected to allege and prove 
facts presumably better known to him than to the Infant heir, namely 
those facts which embody the representations made to him of the alleged 
needs of the estate, and the motives influencing his immediate loan.” 

Where a length of time has elapsed since the transaction, the vendee 
or person claiming through him cannot be expected to furnish the same 
amount of proof as in a recent transaction. 3 * 

The representations made by the manager at the time of 
the loan or alienation are evidence in favour of the person 
making the advance. 

In Hunooman Persaud Panday's case 4 the following will be found: 
“ It is to be observed that the representations by the manager accompanying 
the loan as part of the res gestce and as the contemporaneous declarations 
of an agent, though not actually selected by the principal, have been 
held to be evidence against the heir ; and as their Lordships are informed 
that such primd facie proof has been generally required in the- Supreme 
Court of Calcutta between the lender and the heir ; where the lender is 
enforcing his security against the heir, they think it reasonable and right 
that it should be required. A case in the time of Sir Edward Hyde East, 
reported in his decisions in the second volume of Morley’s ‘Digest, 5 
seems to be the foundation of this practice (see also the case of Brown v. 
Ram Kunaee Duit ). 5 It is obvious, however, that it might be unreasonable 
to require such proof from one not an original party after a lapse of time 
and enjoyment, and apparent acquiescence ; consequently, if, as is the 
ease here as to part of the charge, it be created by substitution of a new' 
security for an older one, when the consideration of the older one was an 

1 See also the Indian Evidence C. R. 77 ; Murugesam Pillai v. Manich- 
Act I. of 1872, s. 106, which pro- avasdlca Pandara (.1917), 44 I. A. 98 ; 
vidcs that “when any fact is spe- 40 Mad. 402; 21 C. W, N. 761 ; 19 
daily within the knowledge of any Bom. L. R. 456. 

person, the burden of proving that 4 Hunooman Persaud Panday v. 
fact is upon him.” Munraf Koonwerte (Mussamut) Ba 

2 See Kailmr Singh v. Roop Singh booee (1856), 6 M. I. A. 393, at 

(1871), 3 N. W. P. H. C. 4. pp. 419, 420 ; 18 W. R. C. R., note 

\ 8 See Chowdhry Herasutollah v. to p. 81. 

Brojo Soondur Roy (1872), IS W, R, 5 Ben. S. D. A. 1853, p. 883. 
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old precedent debt of an ancestor not previously questioned, a presumption 
of the kind contended for by the appellant would be reasonable.” 1 

Recital of 
necessity. 


Adequacy of 
price. 


Fraud. 


1 See Tasomvar AM (Syud) v. Koonj ermonee Basses v. Kishenmohim 
Beliaree Lai (1869), 3 N. W. P. H. C. 8. Mitter (1863), Marsh. 313; 2 Hay, 

2 Birj Lai ( Lala ) v. Inda Kunwar 196 ; Kumola Pershad Narain Singh 
(Musammat) (1914), (P. C.) 36 Ail. (Baboo) v. NoJch Ball Sahoo (1866), 
187; 18 C. W. N. 652 ; 16 Bom. L. 6 W. R. 0. R. 30. 

R. 352; Ajudhia v. Ram Sumer Misir 6 Kumola Pershad Narain Singh 
(1909), 31 All. 454 ; SunJcer Lull v, (Baboo) v. NoJch Lull Sahoo (1866), 
Juddoobuns Suhaye (1868), 9 W. R. 6 W. R. 0. R. 30, at p. 33. 

0. R. 285. See Raj LuJchee Dabea v. 7 Kool Chunder Surmah v. Ram joy 
GoJcool Chunder Chowdhry (1869), 13 Surmona {1 868), 10 W. R. C. R. 8. 

M. I. A. 209; 3 B. L. R. P. C. 57 ; 8 Bunseedhur ( Lalla ) v. Bindeseree 

12 W. R. P. C. 47 ; Mahundi v. Singh (1866), 10. M. I. A. 454, 

Sarabsukh (1884), 6 All. 417 ; Gunga- at pp. 471, 472 ; 1 Ind. Jur. N. S. 165. 

gobind Bose r. Dhmnee {Sretmuily) 8 As to the rights of a purchaser 
(1864), 1 W. R. G R. 59. at an execution-sale without notice 

s See Sikher Chund v. Didputty of the fraud, see Khefermonee Dossee 

Singh (18 79), 5 Calc. 363, at p. 375 ; v. Kishenmohim Mitter (1868), Marsh, 

5 C. L. R. 374, at p. 387. 313 ; 2 Hay, 196. The question 

4 Bang a Chandra Dhur Biswas v. whether the sale should be set aside 

J aggt Kishore Acharjya Chowdhuri must be determined by the Court in ac- 

(1916), 43 I. A. 2 49; 44 Calc. 186; 21 cordance with the principles of justice, 

C. W. N. 225; 18 Bom. L. R. 368. equity, and good conscience : Abdul 

5 Bagdu v. Kamble (1864), 2 Bom. Baye v. AW?5 JSa/ (1868). B. L. R., 

H. C. 343, at pp. 360, 361 ; KheU F. B. R. 911; 9 W. R. C. R. 196. 


A recital of the necessity does not by itself establish 
necessity . 2 It “is clear evidence of the representation , 3 and if 
the circumstances are such as to justify a reasonable belief that 
an inquiry would have confirmed its truth, then when proof of 
actual inquiry has become impossible, the recital, coupled with 
such circumstances, would be sufficient evidence to support the 
deed.” 4 5 

In determining the question of the validity of a sale, adequacy 
of price is often an important point to be considered , 6 though 
inadequacy of price is not necessarily conclusive proof of mala 
fides . G The mere fact that the manager or guardian might at the 
time of the sale have been able to make some more advantageous 
arrangement for the estate would not nullify a sale to a bond 
fide purchaser for value . 7 

Evidence of the bona fides of the transaction would of course 
be subject to be rebutted by evidence that the purchaser had 
acted maid fide , or in collusion with the manager to the injury 
of the family . 8 If there be any fraud in proceedings to enforce 
a charge, which was free from fraud, such proceedings may be 
set aside . 9 
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, When the purchaser or lender is unable to prove necessity charge for a 
for the raising of the whole of the money, or he is unable to advance? 
prove that he was satisfied as to the necessity for the raising 
of the whole sum, he is entitled to a charge on the property for 
the amount which it was necessary to raise, or which after 
reasonable inquiries was shown to him to be necessary to 
raise . 1 In any case he would be entitled to a charge for what 
is actually applied for the benefit of the family . 2 

Where necessity has been proved for the raising of all the money except 
a small portion, the Court may, where the father is the manager, treat such 
small portion as a debt of the father binding the sons (post, Chap. VIII.). 3 

In the case of his obtaining such charge, a creditor, who has acted Interest 
fairly, would ordinarily be entitled to interest at the contract rate. 4 

Where the interest is at a rate exceeding the rate at which the manager 
would have been able to borrow under the circumstances, the Court will 
reduce the interest to such lower rate, as the rate of interest is a question 
to which the lender ought to have applied his mind when inquiring as to 
the necessity. 5 In other words, the lender must show that there was 
necessity to borrow at the particular rate of interest. 6 

Foreclosure proceedings, or a purchase at a sale held under Burden of 
a decree in a suit on the mortgage, would not relieve a mortgagee altered by 
from the burden of proving the bonafides of the transaction, or p^ceSings or 
place him in any better position with regard to the family , 7 decree * 
although a bond fide purchaser without notice at a sale held in 
execution of a decree in a suit which was properly constituted 
might not be bound to inquire into the propriety of the loan 
which formed the basis of the decree . 8 

As to the duty of a purchaser at a sale in execution of a decree, see post, 
p. 320. 


1 Doorganath Hoy ( Konwur ) v. Jagdip Narain Singh (1912), 40 Calc. 

Ramchunder Sen (1875), 4 I. A. 52 ; 343 ; 17 C. W. N. 1025, note. 

2' . Calc,. 3X1 ; Deputy -Commissioner 4 See Bunseedhur ( Lalla ) v. Bin - 

'"■of Kheri v. Khanjan Singh (1907), deseree Dutt Singh (1866), 10 M. I. A, 

34 L A. 72 29 All. 331 ; 11 C. W. 454 ; 1 Ind. Jur. N. S. 165. 

N. 474 ; 9 Bom. L. R. 591. 5 See Hurronath Roy Balm-door 

2 Mutkoora Doss v. Kanoo Beharee (Rajah) v. Rundkir Singh (1890), 

Singh (1876), 21 W. R. C. R. 287. 18 I. A. 1 ; 18 Gale. 311. 

See Hasmat Rai (Koer) v. Sunder 6 N 'and Ram v.Bhupal Singh (1911), 
Das (1885), 11 Calc. 396; Bimseed - 34 AIL 126. 

hur (Lalla) v. Bindeseree Dutt Singh 7 Dunnanund v. Orumhah Koer 

(1866), 10 M.L A. 454; 1 Ind. Jur. (Musst.), W. R. 1864, CL R. 143; 

N. S. 165 ; Damn Chandra Bal v. Buzrung Saihoy Singh v„ Mmitora 

Karunamayi Dasi ( 1871), 7 B. L. R. Chowdhrain (Mussamut) (1874), 22 
90 ; 15 W. R. C. R. 268. W. R. C. R. 119. 

s Biswanath Pershad Mahta v. 8 See ante, p. 296. 


.298 


ALIENATION BYAC0PABOENEXL 


[CHAP. VII, 

Even if the alienation by the manager is unauthorized, his 
own interest will be bound in oases where the sale of a share 
of coparcenary property is allowable, but specific performance 
of an agreement to sell will not be granted in such case. 1 
Acts of co- Except where, under the Mitakshara law, the father can 
manager. alienate or charge the coparcenary property, 2 no individual co- 
parcener, other than the manager, is entitled, without the con- 
sent of all the members, to deal with the joint family property. 3 

There may be circumstances where the acts of a member of the family, 
who is not the manager, can be treated as binding the family, on the 
ground that there was an express or implied agency, 4 as where money is 
borrowed for f amity purposes, 5 but minor coparceners are not bound by the 
act of a person who is neither a de jure nor a de facto manager. 6 

In one case 7 the acquiescence by the guardian in the act of a person 
who had not authority to bind the minor was held to bind the minor. 

As to who may contest an alienation, see ante, p. 236, and post, pp. 
304,305. 

It has been held that where a coparcener represented to the mortgagee 
: that he had power to charge the property, he was bound to make good his 
representation by suing for partition. 8 On such partition the mortgage 
would attach to the share allotted to the mortgagor. 9 

Power of j . When there are no existing coparceners, the surviving 
coparcener, t, coparcener is, under the Mitakshara law, entitled to dispose of 
1 1 ancestral property as if it were his separate acquisition ; 10 but 
| a" gift by will will take no effect against a son who was in Bis 

1 Nagiah v. VenJcatarama Sastrula Dliondi v. Baba ji (.1908), 32 Bom. 375. 

(1912), 38 Mad. 387, disagreeing with 5 Buldeo Bam Tewaree v. Somessur 
Kosuri Ra,mamju v. Ivalury Bamalin- Panray (1867), 7 W. R. C. R. 490. 
gam (1902), 26 Mad. 74, and Srinivasa 6 Balwant Singh {Baja) v. Clancy 
Reddi v. Sivarama Beddi (1909), (1912), 39 I. A. 109 ; 34 All. 296 ; 16 

32 Mad. 320 ; Subba v. Venhairami C. W. N. 577 ; 1.4 Bom. L. R. 422. 
(1914), 38 Mad. 1187. Naro v. Para - 7 MahahlesJivar Krishnappa v. 

gowda (1916), 41 Bom. 347; 19 Bom. Bamchandra Ma?igesh (1913), 38 Bom. 
L. R. 69; Act I. of 1877 (Specific 94; 15 Bom. L. R. 882. 

Relief), s. 15. See Poraha Suhbarami 8 Bam Sunder Das ( Mahanth ) v. 
Reddi v. Vadlamuddi Seshachalam Barhamdeo Narayan Thakur (1909), 
(1909), 33 Mad. 359. 14 C. W. N. 552 ; Mahaheer Persad 

2 Post, pp. 308, 309. v. Ramyad Singh (1873), 12 B. L. 11. 

3 Guruvagypa v. Tlmnma (1887), 90 ; 20 W. R. C. R. 192. 

10 Mad. 316; Rajbulubh Bhooyar v. 9 Ibid. 

Buneta De ( Mussummmd) (1801), 10 Nagalutchm.ee Vmmal v. Gopoo 

1 Ben. Sel. R. 44 (2nd ed. 59); Nadar a ja Cheity (1856), 6 M. LA. 
Prannath Das v. Calishunlcar Qhosal 309; V allinayagam Pillai v. Pachche 
(1801), 1 Ben. Sel. R. 45 (2nd ed. 60). (1863), 1 Mad. H. C. 326 ; Ncvrottam 

As to the duty of the purchaser, see Jagjivan v. Narsandas Earihisamdas 
Shibosoondery Dossee v. Bakhall Doss (1866), 3 Bom. H. C. A. C. 6; 
Sirhar (1864), 1 W. R. C. R. 38. Adjoodhia Gir v. Kashee Gir (1872), 

4 See Krishna Ayyary. Krishnasami 4 N. W. P. 31. See ante , p. 220. As 

Ayyar (1900), 23 Mad. 597; V ithu to the power to deal with separate 
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■mother’s womb at the time of the death of his father , 1 or is 
subsequently adopted by his widow , 2 or was before his death 
adopted by the widow of a previously deceased coparcener . 3 


Alienation of an Undivided Share. 

A Hindu governed by the Bengal school of Hindu law can Alienation of 
deal with his undivided share of joint family property either by sW. K Bengal 
act infer vivos or by will, in the same way as he can deal with sch ° o1, 
his separate property . 4 On his death intestate his undivided 
share passes to his heir. 

His share may be sold in execution of a decree. 

The purchaser has been held entitled to be put into posses- 
sion of the share bought by him , 5 but not in such a way as to 
interfere with the family. 

In one case 6 when he applied for possession, a share was allotted to hint 
in severalty. This had the same effect as if he had brought a partition suit. 

According to the Mitakshara law, except where the debtor Mitakshara 
is the father, or paternal grandfather of a coparcener, whose Scho ° 1, 
rights are enlarged by his death., a creditor of a coparcener, who 
has not obtained a judgment and has not attached the debtor’s 
interest 7 before the death of his debtor , 8 has no right to recover 
his debt from the coparcenary property . 9 


acquisitions, see ante , pp; 248, 249. 
The last surviving member of a Madras 
iarwad can dispose of the tancad 
property by will, Alami v. Komn 
(1888), 12 Mad. 126. 

1 Minakshi v. Virappa (1884), 
8 Mad. 89 ; Hanmant Bamchandra v. 
Bhimacharya (1887), 12 Bom. 105; 
Vrandavandas Barndas v. Yamunabkai 
(1875), 12 Bom. H. C. 229. 

2 V enkatanamyana Filial v. Sab - 
bannal (1915), 43 I. A. 20; 39 Mad. 
107 ; 20 0. W. 1ST. 234 ; 17 Bom. L. 
R. 468, ante, p. 184. 

3 Chandra v. Gojarabai (1890), 14 
Bom. 463, at p. 466, 

4 Bam Dcbul Ball v. Mitterjeet 
Singh (1872), 17 W. R. C. R. 420; 
Anund Chund Bai v. Kishen Moliun 
Bunoja (1905), 1 Ben. Sel. R. 115 
(new edition, 152) ; Ramkunhaee Bai 
v. Bung Chund Bunhoojea (1820), 
3 Ben. Sel. R. 17 (new edition, 22) ; 
Kounla Kant Ghosal v. Bam Huree 


Nund Gramee (1827), 4 Ben. Sol R. 
196 (new edition, 247). 

5 Rajanikanih Biswas v. Bam Nath 
Neogy (1883), 10 Calc. 244. 

6 Bijoy Keshnb Boy Bahadoor 
(Koonwar) v. Shama Soonduree Dossee 
(1865), 2 W. R. M. A. 30. See 
Kesubnath Ghose v. Ilurgovind Bose , 
Ben. S. D. A., 1853, p. 768 ; Bamtonoo 
Chatter jee v. IsJmrchunder Neogee, 
Ben. S. D. A., 1857, p. 1585. 

7 This does not include an attach- 
ment before judgment : Bamanayya 
v. Bangappayya (1893), 17 Mad. 144. 

8 Bithal Das v. Nand Kishore 

(1900), 23 All. 106 ; Suraj Burnt 
Koer v. Shea Proshad Singh (3879), 
6 I. A. 88, at pp. 108, 109 ; 5 Calc. 
148, at pp. 173, 174 ; 4 0. L. R. 226, 
at p. 241 ; Bailur Krishna Ban v. 
Lahshmana Shanbliogue (1881), 4 

Mad. 302 ; BalkisJien (Bai) v. Sitaram 
(Bai) (1885), 7 All. 731. 

r ' Bithal Das v. Nand Kishore 


Sale in 
execution. 
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If it were otherwise, the right of survivorship 1 would be ineffectual. 

He can obtain a sale of the undivided interest of his debtor 
in the property of the coparcenary in execution of a decree , 2 if 
during the lifetime of the debtor there has been an attachment 
and order for sale , 3 

A provisional release from attachment does not affect his right . 4 

The purchaser at such sale is not entitled to sue for possession , 5 
but is entitled to ascertain his share by such partition as the judgment 
debtor might have compelled before the alienation of his share took 
place . 0 

If he has obtained possession lie is not liable to be turned put, but the 
coparceners are entitled to joint possession with him . 7 


(1900), 23 All. 106; JJdaram Sitaram 5 Calc. 14 8, at p. 174; 4 C. L. R. 
v. Rami Panduji (1875), 11 Bom. H. 226, at p. 241; Balkishen (Rai) v. 
C. 76 ; Narsinbhal v, Chenapa (1877), Sita Ram (Rai) (1885), 7 All. 731 ; 
2 Bom. 479; Balbkadhar v. Bisheshar Parihh Girdarlal v. TJialcor Fatehsing 
(1886), 8 All. 49 5; Jagannath Prasad (1899), 2 Bom. L. R. 32. In 
v. Sitaram (1888), 11 All. 302 ; Sada- Bitlial Das v. Nand Kishore (1900), 
hart Prasad Sahu v. Foolbash Koer 23 All. 106, the mere attachment 
(1869), 3 B. L. R. F. B. 31, at p. 35 ; seems to have been held sufficient to 

12 W. R. F, B. 1, atp. 3. create a charge, but it is doubtful 

1 Ante, pp. 236, 237. whether it has such effect, see Sooblud 

2 Dcendyal Lai v. Jugdeep Narain Chunder Paul v. Nitye Churn By sack 

Singh (1S77), 4 I. A. 247; 3 Gale. (1880), 6 Cal. 663. 

198; Suraj Bunsi Koer v. Sheo 4 Ram Chandra Mar war i v. Mude~ 
Proshad Singh (1879), 6 I. A. 88 ; 5 shwar Singh (1906), 33 Calc. 1158 ; 
Gale. 148 ; 4 0. L. R. 226 ; Hurdey 10 C. W. N. 979. 

Narain Sdhu (Baboo) v. Rooder Per - 5 Kallapa v. Venkatesh Vinayak 

hash Misser (Pundit Baboo) (1883), (1S78), 2 Bom. 676 ; Palani Konan 

11 1. A. 26 ; 10 Calc. 626 ; Tuffuzzool v. Masa Konan (1896), 20 Mad. 243. 

H ossein Khan (Syud) v. Rughoonath 6 Dcendyal Lai v. Jugdcep Narain 
Pershad (1871), 14 M. I. A. 40, at p. Singh (1877), 4 I. A. 247; 3 Calc. 
50 ; Jimoona Per sad Singh v. Ligna - 198 ; Hurdey Narain Sahu (Baboo) v. 

rain Singh (1883), 10 Calc. 1 ; 13 C. Rooder Perkash Misser (1883), 11. 
L. R. 74 ; Jallidar Singh v. Ram Lai I. A. 26 ; 10 Calc. 626 ; Jallidar Singh 
(1878), 4 Calc. 723 ; Narain Lass v. Ram Ball (1878), 4 Calc. 723 ; 
(Rai) v. Nownit Lai (1879), 4 Calc. Sumrun Thahur v. Chunder mun Misser 
809 ; 4 C. L. R. 67 ; Collector of (1879), 5 C. L. R. 26 ; 3 C. L. R. 282 ; 
Monghyr v. Hurdai Narain Shcihai Pandurang Anandrav v. Bhaskar 
(1879), 5 Calc. 425 ; 5 G. L. R. 112 ; Shadashiv (1874), 11 Bom. H. C. 72 ; 
f asudev Bhat v. Venkatesh Sanbhav Lull Jha (Baboo) v. Junta Buksh 
(IS 73), 10 Bom. H. 0. 139 ; XJdaram (Sheikh) (1874), 22 W. R, 0. R. 116 ; 

Sitaram v. Rami Panduji (1875), II Maruii Narayan v. Lila Chand (1882), 

Bom. H, C. 76 ; Virasvami Gramini 6 Bom. 564 ; post, p. 331. 
v. Ayyasami Gramini (1863), 1 Mad. 7 Mahabalaya v. Timaya (1875), 12 
H. C. 471 ; Goor Surun Lass v. Ram Bom. H. G. 138 ; Babaji Lakshman v. 

Surun Bhukui (1866), 5 W. R. C R. Vasudev Vinayak (1876), 1 Bom. 95; 

Kallapa v. Venkatesh Vinayak (1878), 

3 Suraj Bunsi Iioer y. Sheo Proshad 2 Bom. 676 ; Hari Premji (Paiil) v. 
(1879), 6 I. A. 88, at p, 109 ; IJafcamchand (1884), 10 Bom. 363. 
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The interest of a coparcener can, in case of his absconding, be 
attached under section 88 of the Criminal Procedure Code (Act 
V. of 1898). 1 

The question whether a member of a joint family governed Alienation, 
by the Mitakshara school of law can alienate or charge his 
interest in the coparcenary property, must be determined 
according to the Province in which the ease arises. 

It is settled law in Madras 2 and Bombay 3 that a purchaser 
for value 4 acquires the interest of his vendor, that is a right to 
partition, and a right on partition to the share to which his 
vendor would have been entitled, 5 but without partition he 
cannot acquire a right to any specific property 6 or to a specific 
share. He is not entitled to possession, 7 his right in that respect 
being the same as the right of a purchaser at a sale in execution 
of a decree. 8 

The Judicial Committee has recognized this to be the law- 
applicable in Madras and Bombay. 9 

It has been said that the purchaser becomes “ a sort of tenant in common Position ©f 
with the coparceners, admissible as such to his distributive share upon a purchaser. 


1 Secretary of State v. Rmigasamy 6 Ante, p. 299. As to a share 

Ayyawjar (1916), 39 Mad. 831. governed by the Aliyasantana law, 

3 Virasvami Gramini v. Ayyasvami see Ryariv. Puttanna (1890), 14 Mad. 
Gramini (1863), 1 Mad. H. 0. 471; 38. As to aright of worship, sec post, 

Peddamuthulaiy v, N. Timma Reddy pp. 573, 574. 

(1864), 2 Mad. H. C. 270; Palanive - 0 V enhatachella Pillay v. Chinnaiya 

lappa Kaundan v. Mannar u Naikan Mudaliar (1870), 5 Mad. H. CL 166; 
(1865), 2 Mad. H. C. 416; Kotta Vitla Butten v. Yamenamma (1874), 
Ramasami Cheiti v. Bangari Seshama 8 Mad. H. C. 6. 

Nayanivaru (1881), 3 Mad. 145, at 7 Act IV. of 1882, s. 44. See 

p. 167; Aiyyagari V mkatammayya BhiJcu v. Puttu (1906), 8 Bom. L. B. 
v. Aiyyagari Ramayya (1902), 25 99; Girija Kanta Chakrdbariy v. 

Mad. 690. Mohim Chandra Acharjya (1915), 20 

3 Tulcaram Ambaidas Y.Ramchandra C. W. N. 675 ; Kota Baldbadra Patro 

(1869), 6 Bom. H. C. A. C. J. 247 ; v. Kheira Doss (1916), 3.1 Mad. L. J. 

Vasudev Bhat v. Venkatesh Sanblmv 275. 

(1873), 10 Bom. H. C. 139; Fakirapa 8 Ante, p. 299. 
v. Ghanapa (1873), 10 Bom. H. C. 162. 0 Lakshman DadaNaik v. Ramchan- 

For a case of an assignment to a dra Dada Naik (1880), 7 I. A. 181, at 
coparcener, see Shivajirao v. Yasantrao p. 195; 5 Bom. 48, at p. 62 ; Ralgo- 
(1908), 33 Bom. 267; 10 Bom. L. It. bind Das v. Retrain Lai (1893), 20 
778. ' I. A. 116, at p. 125; 15 AIL 339, at 

4 In the case of a sale for inadequate p. 351 ; Sitraj Bunsi Koer y. Sheo 

consideration, the purchaser is entitled Proshad Singh (1879), 6 1, A. 88, at 

to a charge for the amount paid. pp. 101, 102; 5 Calc. 148, at p. 166; 

Roliala Runganathan Ghetty v. Pulicat 4 C. L, R. 226, at p. 234. 

Ramasami Chetti (1903), 27 Mad. 162, 
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partition taking place ” ; 1 but he has a mere equity to partition, 52 and is 
not entitled to mesne profits. 3 

He has no right to a share in any specific property, although such share 
may have been transferred to him. 4 

As to his right to partition, see post, p. 331. 

It has been held in Bombay that the position of the purchaser 
is not improved by the death of other coparceners before partition. He 
stands in no better position than his alienor, and, consequently, like the 
latter, is liable to have his share diminished before partition by the 
birth of other coparceners, if he stands by and does not insist upon an 
immediate partition, 5 It has been held in Madras that he takes on 
partition such share as the alienor had at the time of the alienation. 8 

An agreement in restraint of the alienation of an undivided share is 
valid, 7 but it will not, it is submitted, bind a purchaser, at any rate where 
he has received no notice of the agreement. 8 It does not affect a purchaser 
at a sale in execution of a decree. 9 

In Bengal 10 and in the United Provinces 11 a coparcener has 
no power to alienate by sale or mortgage his undivided share 12 
to a stranger or to a, coparcener for his own benefit 13 without 
the consent of his coparceners. This view has been accepted 
by the Judicial Committee . 14 

1 Vasudev Bhat v. fenkatesh Ramyad Sing (1873), 12 B. L, K. 90 ; 
(1S73), 10 Bom. H. 0. 139, at p. 147. 20 W. B. C. E. 192 ; Bunsee Lull 

- Manjaya v. Shanmuga (1913), v. Aoladh Ahsan (Shaikh) (1874), 22 
38 Mad. 084. W. E. C. E. 552 ; Chunder Coomar v. 

3 Maharajah of Bobhili v. Venka - Hurbuns Sahai (1888), 10 Calc. 137. 

taramanjulu Naidu (1914), 39 Mad. As to a lease, see Ram Debul Lall v. 
265. Mitterjeet Singh (1872), 17 W. K, 

4 Manjaya v. Shanmuga (1913), C. E. 420. 

38 Mad. 084. 11 Kali Shankar v. Nawab Singh 

5 Gitrlingapa v. Nandapa (1896), (1909), 31 All. 507 ; Joynarain Sing 

21 Bom. 797. v. Roshun Sing , 2 S. D. A. N. W. P. 

8 Chinnu Pillai v. Kalimutha (1860), 162 ; Goor Per shad v. Sheodeen 
Chetti (1911), 35 Mad. 47, differing (1872), 4 N. W. P. 137; Chamaili 
from Rcmgasami v. Krishnayyan Knar v. Ram Prasad (1879), 2 All. 
(1891), 14 Mad. 408. 267; Rama Nand Singh v. Gobind 

1 Lachmi Chard v. Tori Lai (1878), Singh (1883), 5 All. 384; Ghandar 
1 All. 018. Kishore v. Damped Kishore (1894), 10 

8 Cf. Kanna Pisharodi v. Kombi All. 369 ; Bhagirathi Misr v. Slieobhik 

Achen (1885), 8 Mad. 381. (1898), 20 All. 325. See Amolak 

9 Cf. G olals Nath Roy Ghowdhry v. Ram v. Chandan Singh (1902), 24 
Mathura Nath Roy Ghowdhry (1891), All. 483. 

20 Calc. 273. 12 He can do so when they are so 

10 Jivala Prasad v. Protap Udainath far separate, that each collects his 
Sahi Deo (Maharajah) (1910), 1 Pat. quota of rent separately, Kalika Sahoy 
L. J. 497; C. W. N. [1917, Pat.] 27; v. Gouree Sunkur (I860), 12 W. E. 
Sadabart Prasad Sahu v. Poolbash C. E. 287. 

Koer (1869), 3 B. L. E. F. B. B. 31 ; 13 It has been held that he can 

12 W. E. F: B. 1 ; and cases there alienate it for the benefit of the 
cited : Nathu Lai Ghowdhry v. Qhadi family, Juggurnath Khootia v. Doobo 
Sahi (1809), 4 B. L. E. A. C. 15 ; 12 Misser (1870), 14 W. E. 0. E. 80. 

W. E. C. E. 447; Mahabeer Per sad v. 14 Balgobind Das v. Narain Lai 
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The alienation of his share by one member would imply his consent 
to the alienation of their shares by the other members . 1 

The alienation will not be set aside at the instance of the alienor or Equity -on 
persons claiming through him except upon the terms of refunding the ^nation 
amount paid with interest . 2 

Where a coparcener has mortgaged or sold his undivided Mortgage of 
share of specified coparcenary property (where such mortgage share, 
or sale is permissible), and the property has on partition been 
allotted to another member, the mortgagee or purchaser is 
entitled to a charge upon other property allotted on the partition 
to the person dealing with him , 3 as the co-sharer to whom it is 
allotted takes the property free of the incumbrance . 4 

This rule has no application to a transaction entered into with the general 
body of coparceners . 5 

Before partition, the mortgagee is entitled to a declaration that he 
has a charge on the interest of the mortgagors . 6 

It has been held in Bengal that, while declaring the mortgage of an 
undivided share to be void, the Court may direct that the joint property 
be held in specified shares, and may attach the lien of the mortgage to the 
share allotted to the mortgagor . 7 A similar order was made in the case 
of a sale . 8 These decisions, it is submitted, practically have the effect of 
validating a mortgage or sale of a share 9 

The power to dispose by gift or will of an interest in eopar- Gift or devise, 
cenary property whether movable or immovable 10 in a case sub- 
ject to the MitaKshara law is disallowed by all the High Courts . 11 

As a right of survivorship accrues to the other coparceners on the ** 


(1893), 20 I. A. 116, at p. 125; 15 Nathuni Singh ( 1911), 15 C. W. N. 

AIL 339, at p. 351; Madho Parshad 748; Bam Sunder Das ( Mahanth ) v. 

v. Mehrban Singh (1890), 17 I. A. Barhamdeo Narayan Thakur (1909), 

194; 18 Calc. 157. 14 C. W. N. 552 ; Mahabeer Persad 

1 Ganraj Dubey v. Sheozore Singh v. Bamy ad Singh (1873), 12 B. L. R. 

(1880), 2 AIL 898. 90 ; 20 W. R. C. R. 192. 

2 Jamima Parshad v. GangaPershad 8 Bunwari Lai v. Daya Bunker 

Singh (1892), 19 Calc. 401. M isser (1909), 13 C. W. N. 815. 

3 See Byjnaih Ball v. Bamoodeen 9 See ante, p. 302. CL Kali Shankar 

Chowdhry (.1873), 1 I. A. 106 ; 21 W. v. Nawab Singh (1909), 31 All. 507. 

R. CL R. 233; Bemchunder Ghose v. 10 Parvatibai v. Bhagwant (l 915), 
Thakomoni Deli (1893), 20 Calc. 39 Bom. 593 ; 17 Bom. L. R. 646. 

533 ; Amolah Bam v. Ohandan Singh 11 Baba v. Timma (1883), 7 Mad. 
(1902), 24 AIL 483. 357 ; Ponnusami v. Thatha (1886), 9 

4 Nagendra Mohan Boy v. Pyari Mad. 273 ; Bamanna v. Venkata 

Mohan Saha (1915), 43 Calc. 103. (1888), 11 Mad. 246; Bottala Bun- 

6 Sundar Lai v. Brig Lai (1913), gamtham Ghetty v. Pulicat Bamasami 

35 AIL 543. Chetti (1903), 27 Mad. 162 ; Gopal 

6 Doddappa v. Somappa, (1906), Lai v. Mahadeo Prasad (1901), 6 

8 Bom. L. R. 550. C. W. N. 651 ; Sitaram Pandit (Shri) 

7 Bam Soonder Das (Mahanth) v. v. Harihar Pandit (Shri) (1910), 35 
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i) death of a coparcener, 1 it follows that there can be no right to dispose of 
* any interest in the coparcenary property by will. 2 

A distinction has been made between a gift to a stranger and a gift 
to a coparcener, 3 but it is submitted that no such distinction is admissible. 
As to the power of the last surviving coparcener, see ante, pp. 298, 299. 
A local custom, whereby a coparcener or his wife could in the absence 
of male issue give his share to his daughter or daughter’s son has been 
recognized. 4 

Setting abide Alienation. 

An alienation of coparcenary property, or of any interest 
therein, by a father or other manager, or by a coparcener or 
stranger, may be contested by the son or any coparcener who 
was born , 5 conceived , 6 or adopted 7 at the time of the completion 
of the alienation , 8 or before an effective ratification of the 
alienation by the whole of the family , 9 and is entitled to a share 
on partition. 

Bom. 109; Oangubm v. Ramanna 4 Nandi Singh v. Sita Ram (1888), 
(I860), 3 Bom. H. C. (A. C. J.) 66 ; 16 L A. 44 ; 16 Calc. 677. 

Udaram Sitaram v. Rami Panduji 5 Girdharee Lall v. Kantoo Lall 
(1876), 11 Bom. H. C. 76 ; Vranda- (1874), I I. A. 321 ; 14 B. L. R. 187; 
vandas Ramdas v. Yamumbai (1876), 22 W. R. C. R. 56 ; Rholanath Khettry 

12 Bom. H. C. 229; Kalu v. Barsu v. Kartick Kissen Das Khettry (1907), 
(1894), 19 Bom, 803. See Lakshman 34 Calc. 372 ; 11 C. W. N. 462 ; 
Dada Naik v. Ramcha7idra Dada Chuttan Lai v. Kallu (1910), 33 All. 
Nails (1880), 7 I. A. 181, at p. 195 ; 2S3 ; Raja Ram Tewary v. Luchmun 

5 Bom. 48, at p. 62 ; 7 C. L. R. 320, Persad (1867), B. L. R. Sup. Vol. 731, 
at p. 329. As to the power of a at p. 741 ; 8 W. R. C. R. 15, at p. 21 ; 
father to make a gift of coparcenary Aghori Ramasarg Sing v. Cochrane 
property, see ante, pp. 284, 285. (1870), 5 B. L. R. App. 14. 

1 Ante, pp. 236, 237. 6 Madho Singh v. Hurmut Ally 

2 Tottempudi V enkataratnam v. (1868), 3 Agra, 432 ; Jado Singh v. 

Tottempudi Seshamma (1903), 27 Ranee ( Mussumdt ) (1873), 5 N. W. P. 

Mad. 228 ; Rathnam v. Sivasubramania 113. See, however, Goura Chowdhrain 
(1892), 16 Mad. 353 ; Vitld Batten v. ( Mussamui) v. Chummun Chowdhry, 
Yamenamma (1874), 8 Mad. H. C. 6; W. R. (1864), C. R. 340. Of. Yeke- 
Lakshman Dada Naik v. Ramcha?idra yamian v. Agniswarian (1869), 4 Mad. 
Dada Naik (1880), 7 I. A. 181 ; 5 H. C. 307. 

Bom. 48 ; 7 0. L. R. 320; liar ilal 7 See Suda7iund Mohapaitur v. 

Bapiiji v. Mani (Ban) (1905), 29 Soorjo Mo7iee Dayee (1869), 11 

Bom. 351; 7 Bom. L. R. 255; W. R. C. R. 436 ; Rambhat v. lak- 

Chat-turbhooj Meghji v. Dharamsi shman Chiniaman Mayalay (.1881), 5 
Naranji (1884), 9 Bom. 438 ; Lakshmi Bom. 630; as to an adopted son 
Shankar v. Vaijnath ( 1881 ), 6 Bom. 24 ; setting aside an alienation by the widow 
Adjoodhia Gir v. Kashee Gir (1872), adopting him, see ante, pp. 199,200. 

4 N. W. P. 31; Buldeo Singh {Rajah) 8 See Ponnamhida Pillai v. Sunda- 
v. Mahabeer Singh (1866), 1 Agra H. C. rapayyar (1897), 20 Mad. 354 ; Naram 
1 55 ; Minakshi v. Virappa (1884), Das v. Ear Dayal (1913), 35 All. 571. 

8 Mad. 89; Hindu Wills Act (XXL 9 Eazari Mall Babu v. Ahanhiath 
of 1870), s. 3. Adlmrjya (1912), 17 C. W. N. 280 ; 

3 Joitaram v. Ramkrishna (1902), Eurodoot Narain Singh v. Beer 
27 Bom. 31, at pp. 40, 41 ; 4 Bom. Narain Singh (1869), 11 W. R. CVR, 
L.,R. 754. ■ - 480. 
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A coparcener who was born after an invalid alienation is 
also entitled to have it set aside , 1 so far as it was invalid at 
the time of the alienation . 2 and affected an interest which was 
vested in him by birth. 

A person disqualified from inheritance cannot sue, although he may 
have a right of maintenance. 3 

It has been held that an invalid alienation made without the consent 
of existing sons can be set aside at the instance of a son who was not 
born at the time of the alienation, but it is clear that an alienation which 4, 
by consent or otherwise was binding upon all the coparceners in existence^ 
at the time cannot be contested by a person who is born subsequently. 4 * 

In a family governed by the Mitakshara law- a suit to set aside an aliena- Death of 
t ion cannot on the death of the plaintiff be continued by his heir, as his person en- 
right lapses. 5 Under the Bengal school the right would pass to the heir. contest° 
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The person entitled to contest an alienation may sue to set ia 10n * 
aside the alienation, or if it has not taken place may sue for an 
injunction . 6 Where he cannot obtain substantive relief he can 
sue for a declaratory decree . 7 

In a case governed by the Bengal school of law a coparcener How aliena- 
can sue to set aside an alienation, so far only as it affects his seaside! b ° 
share of the coparcenary property. 

Under the Mitakshara school, in the ease of an invalid 
alienation in the Bombay or Madras Presidencies by a copar- 
cener, the coparcener aggrieved may be entitled to have it set 
aside except so far as the share of the alienor is concerned , 8 
but where the alienation is valid in part only it may be equitable 
to distribute the valid portion of the consideration over the 
whole property . 9 In Bengal or the United Provinces he is 


1 Hurodoot Narain Singh v. Beer Na~ 

rain Singh (1869), 11 W. R. 0. R. 480 ; 
Tulshi Ram v. Bobu (1911), 33 All. 
654 ; Jwala Prasad v. Protap Udai - 
nath Sahi Deo (Maharajah) (1916), 1 
Rat. L. J. 497; C. W. N. [1917 Rat.] 
27. 

3 See Naro v. Paragowda (1916), 41 
Bom. 347; 19 Bom. L. R. 69. 

3 Ram Soonder Roy v. Ram Sahye 
Bhugui (1882), 8 Gale. 919; Ram 
Sahye Bhuhhui v. Laljee Sahye ( Lalla ), 
8 Calc. 149 ; 9 0. L. R. 487. See Naro 
v. Paragowda (1916), 19 Bom. L. R. 69. 

4 See Bholanath Khettry v. Kartick 

Kissen Das Khettry (1907), 34 Calc. 
372 ; 11C. W. N. 462 ; Muthuraman 
Cheiti v. Ettapasami (1899), 22 Mad. 
372, at p. 375; Ramtisampyyan v. 


Vimsami Ayyan (1898), 21 Mad. 222. 

5 Padarath Singh v. Raja Ram 
(1882), 4 All. 235. 

6 Knath Narain Singh v. Prem Lai 
Paurey (1865), 3 W. R. C. R. 102; 
Raja Ram Teivary v. Luchmun Per sad 
(1867), B. L. R. Sup. Vol. 731; 8 
W. R. 0. R. 15 ; Retoo Raj Pandey v. 
Lalljee Pandey (1875), 24 W. R. 0. R. 
399. 

7 As to declaratory decrees, see Act 
I. of 1877, s. 42; Kathama Natchiar 
v. Dorasinga Tever (1875), 2 I. A. 169 ; 
15 B. L. R. 83 ; 23 W. R. C. R. 314. 

8 See Marappa Gawidcm v. Rang’d - 
sami GaundanllSdQ), 23 Mad. 89 ; Naro 
v. Paragowda (1916), 19 Bom. L. R. 69. 

s VaMvelam Pillai v. Natesa-m 
Pitted (1912), 37 Mad. 435. 
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entitled to have the whole alienation set aside, subject to such 
equities as may be applicable . 1 

This distinction arises because a sale of an undivided interest is per- 
missible in the two former Presidencies. 2 

It has been held that a son is not entitled, during the father’s 
lifetime, to eject the purchaser because the father sells without 
authority . 3 He may bring a suit for partition, or may be entitled 
to a decree for possession 4 on such terms as may be equitable, 
as, for instance, that the purchaser be entitled to a charge for 
the money paid by him , 5 or be entitled to sue for partition . 6 

In a ease where the father had made over a share to a stranger, the J udicial 
Committee held that it was not necessary for the sons to sue for partition. 7 

J. The consent of an adult coparcener or his acquiescence, at 
; any rate where it amounts to an estoppel, prevents him from 
disputing an alienation made by a father or other manager . 8 
J The ratification of the alienation by him will also, it is submitted, 

■$' have the same effect . 9 

A suit brought by a Hindu governed by the law of the Mitakshara to set 
aside his father’ s alienation 1 0 of ancestral property must be brought within 
twelve years from the time when the alienee takes possession of theproperty. 11 

When the coparcener seeking to set aside the alienation, or ’ 
the family has benefited by the alienation, it may be equitable 

1 Haunman Dutt Royv. Kishen Kishor s. 115. The mere absence of objection 
Narayan Sing (Baboo), 8 B. L. R 358; does not amount to acquiescence, see 
15 W. R. F. B. 6. Bee post, pp. 306/307. Kamakshi Ammal v. Chair apany 

2 Ante, p. 301. Chettiar (1907), 30 Mad. 452. See 

3 Baboo Bam v. Gajadhur Singh ante, p. 283. 

(1867), Agra H. 0. P. B. R. 86; 0 See Modhoo Dyal Singh v. Kolhur 

Pursun Sahoo v. Bamdeen Ball, S. I). Singh (1868), B. L. R. P. B. R. .1018, 
A. R. N. W. P., 1852, p. 365 ; Clmtter at p. 1020 ; 9 W. R. Cl R, 511, at p. 
Dharee Lai v. Bifcaoo Lai, Ben. S. I). 512 ; Gangabai v. Vamanaji A. Datar 

A., 1850, p. 282. (1864), 2 Bom. H. C. (2nd ed.) 301. 

4 Haunman Dutt Boy v. Kishen As to ratification of the manager or 
Kishor Narayan Sing (Baboo) (1879), guardian’s acts after the ward has 
SB. L. R. 358; 15 W. R. P. B. 6. attained majority, see Chetiy Colnm 

5 Post, p. 307. ; Comara Vencatachella Reddy er v. 

6 Deendyal Lai v. Jugdeep Narain Bungasawmy Sireemunth Jyengar 

Singh (1877), 4 I. A. 247; 3 Calc. Bahadoor (Rajah) (1861), 8 H. I. A. 
198; 1 C. L. R. 49; Hurdey Narain 319 ; Prosonno Koomar Enrol v. 
Sahu (Baboo) v. Booder Perhash Sajudoor Buhmrm (Chowdree), Ben. ! 
Misser (Pundit Baboo) (1883), 11 I. A. S. D. A., 1853, p. 525 ; Bamasgwmi 
26 ; 10 Calc. 626, Aiyan v. V enlcatarcmaiyari (1S79), 6 

7 Bamhishore Kedamath v. Jainara *• I. A. 196; 2 Mad. 91. See ante, p, 283. 

yan Bamrachppal (1913), 40 I. A. 10 This does not include a sale in 
213 ; 40 Calc. 966 ; 17 C, W. N. 1189 ; execution of a. decree : Jssuri Dutt 
15Bom« L- R. 867. Singh v. Ibrahim (188.1), S Calc. 653, 

' * See Miller v t Bunga Nath. Moulieh n Act IX. of 1908 (Limitation)*, 

1 2 Calc, 38$; Act J, of 1872^ J, $rt, 126, w DyM 
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to compensate the purchaser or mortgagee , 1 but there is no 
equity 'entitling him to a refund of purchase- money in respect 
of a share, which is not bound by the purchase . 2 

The alienee may be required to pay mesne profits from the 
elate of the repudiation . 3 

As to a sale or mortgage by the father, see post, p. 315. 

As to a sale of an undivided share, see ante, pp, 301-303. 

Where the purchaser has, to the knowledge of those interested improve- 
in setting aside the sale, and without their protest , 4 or without ments * 
their knowledge, if he believed in good faith that he had an 
absolute title , 5 laid out sums for the improvement or benefit of 
the property, they may be required to compensate him. 

The amount of compensation depends upon whether the improvement 
has enhanced the market value of the property. 6 

The burden is upon the alienee to show that the money has been 
applied to family purposes; or that the person seeking to set aside the 
alienation has benefited thereby. 7 

There is authority that when the alienation is invalid on account of 
the absence of necessity the manager is liable in damages to the purchaser. 8 




v. Kiskun Singh (1907), 34 Calc. 184 ; 
11 0. W. N. 294 ; Sheo Narain Ray v, 
Mokshoda Das Mittra (1913), 17 C. W. 
N. 1022. As to the case where he 
was a minor at the time of the sale, 
see Mahableshvar v. Ramchandra (1913), 
38 Bom. 94; 15 Bom. L. R. 582. 
See Bunwari Lai v. Day a Stinker 
Misser (1909), 13 C. W. N. 815 ; 
Raja Ram Ternary v. Luchman Per sad 
(1867), B. L. R. F. B. R. 731 ; S W. 
R. 0. R. 15 ; Munbasi Koer v. Now- 
rutton Koer (1881), S C. L. R. 428 ; 
Beer Pershad v. Doorga Pershad , W. 
R. 1864, p. 215; Seetul Pershad Singh 
(Baboo) v. Gour Dyal Singh (Baboo) 
(1864), 1 W . R. C, R. 283 (an alienation 
by a grandfather) ; Beer Kishore Suhye 
Singh (Baboo) v. Bur Bidhtb Narain 
Singh (Baboo) (1867), 7 W, R. 6. R. 
502 ; Aghori Eamasarg Sing v. Coch- 
rane (1870), 5 B. L. R. App. 14; 
Bahoanirao v. Ramkrislma (1901), 
I Bom. L. R. 682. 

1 See Madho Par shad v. Mekrban 
Singh (1890), 17 I. A. 194, at pp. 
198, 199 5 18 Calc. 157, at pp. 163, 
164 ; Emnman Duti Roy v. Kishen 
Kish or Namyan Sing (Baboo) (1870), 

B. 6 \ 
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Gobind Pandey (1873), 11 B. L. R. 
App. 29; Mahabeer Per sad v. Ram- 
yad Singh (1873), 12 B. L. R. 90 ; 
20 W. R. 0. R. 192. See, however, 
Marappa Gaundan v. Rangasami Ga- 
undan (1899), 23 Mad. 89. 

2 Virdbliadra Gowdu v. Guru - 
venkata Charlu (1898), 22 Mad. 312. 
See Sivaganga Zamindar v. Lakshmanci 
(1885), 9 Mad. 188, at pp. 200, 201. 

3 Bhirgu Nath Ghaube v. Narsingh 
Tiwari (1916), 39 All. 61. 

4 Dattaji Sakharam Rajadhiksh v. 
Kalba Yese Parabhu ( 1 896), 2 1 Bom. 749. 

5 Act IV. of 1882 (Transfer of 
Property), s. 51 ; see Ahhoy Churn 
Ghost v. Attarmani Dassee (1908), 13 
C W. N. 931. 

6 Kidar Nath v. Mathu Mai (19.13), 
40 Calc. 555; 17 O. W. 3SL 797; 15 
Bom. L. R. 467. 

7 Modhao Dyal Singh v. Kolbur 
Singh (1868), B. L. R. F. B. R, 
1018; 9 W. R. C. B. 511, differing 
from Muddim Gopal Thakoor v, Ram 
Buksh Pandey (1863), 6 W. R. C. K 
71 i Mamnmaji Duti Roy v„ Kishen 
Kishor Namyan Sing (Baboo) (1870), 
8 B. L. R. 358 ; '15 W. R. F. B. B. i 6. ; 

■ Adikesavan Naidu, v. GunmotfH 
O'h-eiti (1916). 40 M*4* 338, 


CHAPTER YIIL 

THE DEBTS OF A FATHER UNDER THE MITAKSHARA LAW. 

Duty of son The Hindu law imposes upon a son, and grandson, the duty 
of father? s of paying the debts of his father, and paternal grandfather , 1 
from whom he has not separated , 2 provided that they have not 
been incurred for immoral or illegal purposes , 3 or are barred by 
the law of limitation . 4 

As according to Hindu ideas a man and his three male paternal ancestors 
are the same person in different bodies, there would be a similar liability to 
pay the debts of a great-grandfather , 5 but by a special rule of limitation the 
liability does not extend beyond the grandson . 6 

There is no such duty under the Malabar law. 7 

“ By the Hindu law, the freedom of the son from the obliga- 
tion to discharge the father’s debt has respect to the nature of 
the debt, and not to the nature of the estate, whether ancestral 
or acquired by the creator of the debt.” 8 Although under the 
Mitakshara system of law, the father takes no greater interest 
than his son in coparcenary property he can pay his personal 
debts out of the income of such property , 9 and can bind his 
sons and grandsons , 10 whether they be minors or adults , 11 by a 

1 Colebrooke’s “ Digest, 5 ’ vol. i. oee) (1856), 6 M. I. A. 393, at p. 421 ; 

pp. 267, 334 ; “ Narada Smriti,” 10 W. R. C. R., note to p. 81 ; Gird- 

chap. iff. paras. 4, 6. haree Loll v. Kantoo Lai (1874), 1 I. 

2 Fakir Chandv. Day a Lam (1902), A. 321, at p. 331 ; 14 B. L. R. 187, 

25 All. 67. at p. 197 ; 22 W. R. C. R. 56, at p. 58. 

3 Colebrooke’s “Digest,” pp. 300, 9 This follows from his power to 

305, 309, 311. charge and sell 

4 Subramania Aiyar v. Gopala 10 It does not bind any one else, as, 

Aiyar (1909), 33 Mad. 308 ; Haro for instance, a nephew ; Gangulu v, 
v. Faragowda (1916), 41 Bom. 347* Ancha Bapvla (1881), 4 Mad. 73; 
19 Bom. L. R. 69. Ram Ratan v. Lachman Das (1908), 30 

5 See note to Edition of “ Narada All. 460. 

Smriti ” in Sacred Books of the East, 11 Phul Chand v. Man Singh (1332)., 
vol. sxxiii. pp. 43, 44. 4 AIL 309 ; Baso Kooer v. Hurry Doss 

6 See Ghose’s “Hindu Law,” 2nd (1882), 9 Calc. 495, at p. 501; 12 

eel., pp. 417, 418. C. L. R. 292, at p. 297 ,* ' Bhagat Mai 

9 KnnJku Kutti Ammah v. Malta - Sahu v. Abdul Karim (Sk) (1916), 20 G. 
pratu (1913), 38 Mad. 527. W. N. 297; 1 Pat. L. J. 86; Nathuni 

8 Hunooman Persaud Panday : v. Sahu v, Baijnath Prasad (1917), 2 
M unraj Koonwertc (Mussmnat Babo - Pat. L, J. 212. 
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charge or alienation of the coparcenary estate, or of any portion 
thereof, for the purpose of paying such of his debts , 1 which he 
has incurred before the date of such charge or alienation , 2 
provided that such debts have not been incurred for an illegal 
or immoral purpose or consideration . 3 

This applies to the alienation of a babuana grant. 4 Sons are bound 
whether they consent or not. 5 

As to the custom of agriculturists in the Pan jab, see Kirpal Singh v. 
Bed-want Singh (1912), 40 Calc. 2SS ; 17 C. W. N. 302 ; 15 Bom. L. B. 1912. 

“ When the father alienates the property he exercises the 
power of alienation which the sons would have exercised in 
discharge of their pious duty which they owed to him ; he is 

1 This does not apparently include Muddun Gopal Loll v. Gowrunlutty 

a claim to damages, see Pareman Das (Mussamut) (1875), 15 B. L. R. 204; 
v. Bhattu Motion (1897), 24 Calc. 672. 23 W. R. C. R. 365 ; Adurmoni Deyi 

2 V enlcataramanya Pantulu v. Ven- v. Sib Narain Kur (Ghoiodhry) (1877), 

leataramana Doss Pantulu (1905), 29 3 Calc. 1; Ponnappa Pillai v. Pappu- 

Mad. 200 ; Ghandradeo Singh v. Mata vayyangar (1881), 4 Mad. 1 ; S. G. 9 
Prasad (1909), 31 AIL 176; Kali Mad. 343; Gangulu v. Ancha Bapidu 
Shankar v. Naivab Singh (1909), ibid. (1881), 4 Mad. 73; Lakshman Ram 
507 ; Sitaram Pandit (Shri) v. Jlarihar Chandra Joshi v. Satydbhamahai 
Pandit (Shri) (.1910), 35 Bom. 169 ; 12 (1877), 2 Bom. 494, at p. 498 ; Kasim 

Bom. L, R. 910 ; Khalilul Rahman v. Bhavani v. Appa (1876), 5 Bom. 621 ; 
Gobind Pershad (1892), 20 Calc. 328; Sadashiv Dinkar Joshi v. Dinhar 
Kishun Pershad Ghoiodhry v. Tipan Narayan Joshi (1882), 6 Bom. 520; 
Pershad Singh (1907), 34 Calc. 735; Mahomad Ally v. Jehangir (1900), 2 
11 0. W. N. 613; Surja Prasad v. Bom. L. R. 59; Ramchandra v. 
Goldb Chand (1900), 27 Calc. 762 ; Falcirappa (1900), ibid. 450 ; Darsu 
Laljee Sahoy v. FalceerChand (1880), Pandeyv. Bikarmajit Lai (1880), S All. 
6 Calc. 135 ; 7 C. L. R. 97 ; Luchmun 125 * Hasmat Rai (Koer) v. Sunder Das 
Bass v. Giridhur Ghoiodhry (1880), 5 (1885), 11 Calc. 396 ; Gunga Pershad 

Calc. 855 ; 6 C. L. R. 470. This will v. Sheodyal Singh (1879), 5 0. L. R. 
include a prior debt due by the father 224, differing from Bhehnaram Singh 
to the person to whom he mortgaged v. Januh Singh (1S77), 2 Calc. 438 ; 
or conveyed family property : Badri Yenamandra Sitaramasami v. Mida- 
Prasad v. Madan Lai (1893), 15 All. tana Sanyasi (1883), 6 Mad. 400; 
75, at p. 80. It includes money due Pran Krishna Tewary v. Jadu Nath 
on account of property purchased: Trivedy (.1898), 2 C. W. N. 603; 
Kapildeo v. Thahur Prasad ( 1913), Hardai Narain v. Haruck DJrnri Singh 
36 All. 17. It doe's not include a (1882), 12 0. L. E. 104; Narayanci 
liability as surety, Hira Lai Marwari Gharya v. Narso Krishna ( 1876), 1 
v. Ghandrabali Haldarin (1908), 13 Bom. 262 ; Waged B ossein (Shah) v. 
C. W. N. 9. Nanlcu Singh (Baboo), 25 W. R. C. R. 

3 Eunooman Persaud Panday v. , 311. 

Munfaj Koonweree ( Mussamut Ba - 4 Durgadut Singh v. Rameshwar 

booee) (1856), 6 M. I. A. 393, at p. Singh Bahadur (Maharajah Sir) (1909), 
421; 18 W. R. C. R. 81, note; 36 I. A. 176; 36 Calc. , 943 ; 13 
Ramphul Singh v, Degnarain Si?igh G. W. N. 1013 ; 11 Bom. L, R, 

(1881), 8 Calc. 517 ; 10 C. L. R. 489 ; 901. 

TnmbahBalkrishna v, Narayan Damo- 5 Phul Ghaml v, Man Singh (1882), 
dat DdbMhar (1884), 8 Bom, 481 ; 4 AIL 309, 
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virtually alienating the property for them and on their behalf in 
discharge of their duty in accordance with the power given to 
him by Hindu law.” So the father cannot alienate so as to 
bind the interest of a son, whose interest in the property has 
been attached in execution of a decree . 1 

A creditor or alienee, claiming under such charge or aliena- 
tion, would have to prove that the antecedent debt existed, or 
that after due inquiries he, in good faith, believed that it existed . 2 

As to a suit for specific performance of an agreement by a father to sell 
family property, see Srinivasa Beddi v. Sivarama Beddi (1908), 32 Mad. 
320 ; Nagiah v. VenJcatarama Sastrulu (1912), 37 Mad. 387, differing from 
Kosuri Bamaraju v. Ivalury Bamalingam (1903), 26 Mad. 74. 

The creditor or alienee need not prove necessity, or inquiries as to 
necessity, 3 but if he does so his case will be stronger. 

A purchaser in execution of a decree need not prove any 
inquiry . 4 

The burden is then shifted upon the son to prove that the 
particular debt was contracted for an illegal or immoral purpose, 
and that the purchaser had notice, or upon reasonable inquiry 
might have discovered, that it was so contracted . 5 He can put 
forward such defence even where the money had been borrowed 
from a third party to pay off such debt . 6 


1 Suhraya v. Nagappa (1908), 33 
Bom. 204; 10 Bom. L. R. 1206. • 

2 Subramanya v. Sctdasiva (1884), 
8 Mad. 75. See Giiruqami Sastrial 
x. Ganapathia Pillai (1882), 5 Mad. 
337 ; Yenamandra Sitaramasami v. 
Midatana Sanyasi (1883), 6 Mad. 
400; Chinnaya v. Perumal (1889), 
13 Mad. 51; Jam seiji N. Tata x. 
Kashimth (1901), 26 Bom. 326, at 
p. 336 ; 3 Bom. L. R. 898; Bhowna 
( Mussumai ) v. Poop Kishore (1873), 
5 N. W. P. PI. O, 89 ; Maharaj Singh 
v. Balwant Singh (1906), 28 All. 508, 
at p. 541. Act IV. of 1882, s. 38, 
ante , p. 292. 

3 Babu Singh x. Bihar i Lai (1908), 
30 All. 156 ; see Deb t Bat x. J adit Mai 
(1902), 24 All. 459 ; Maharaj Singh 
v. Balwant Singh (1906), 28 All. 508; 
affirmed on appeal, Balwant Singh 
(Raja) x. Clancey (1912), 39 I. A. 109 ; 
34 All. 296 ; 16 0. W. N. 577 ; 14 
Bom. L. R. 122. 

4 Bhagbut Per shad x. Girja Koer 

{Mussumai) (1888), 15 I. A. 99 ; 15 


Calc. 717. 

5 Girdkaree Ball v. Kantoo Ball 
(1874), 1 I. A. 321 ; 14 B. L. R. 
187; 22 W. R. C. R. 50; Suraj 
Bunsi Koer v. Sheo Proshad Singh 
(1879), 6 I. A. 88, at p. 106 ; 5 Calc. 
148, at p. 171; 4 C. L. R. 226, at 
p. 238 ; Natasayyan v. Ponnusami 
(1892), 16 Mad. 99 ; Bhowna (Mussu- 
mat) x. Moop Kishore (1873), 5 N. W. 
P. 89 ; Joharmal v. Bknath (1899), 
24 Bom. 343 ; 1 Bom. L. R. 839; 
Matadin v. Gayadin (1909), 31 Ail. 
599; Yenamandra Sitaramasami v. 
Midatana Sanyasi (1883), 6 Mad. 400. 
See Bhagbut Per shad v. Girja Koer 
(Mussumai) (3.888), 15 I. A. 99; 15 
Calc. 717 * Kooldeep Kooer (Mussamut ) 
v. Runjeei Singh (1875), 24 W. R, C. R. 
231; Bam Sahoy Singh v. Mohabeer 
Pershad (1876), 25 W. R. C. R. 185. 

6 Maharaj Singh x. Balwant Singh 
(1906), 28 All. 508 ; affirmed on appeal, 
Balwant Singh (Baja) x. Clancey 
(1912), 39 I. A. 109 ; 34 All. 292 ; 
16 C. WJ ST. 577; 14 Bom. L.,R. 122, 
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As to who may contest the alienation, see ante, pp. 304, 305. 

It is not sufficient for him to show that the father was of licentious 
or extravagant habits. 1 It must be proved that the particular debt was 
incurred for an immoral or illegal purpose. 2 

“ When ancestral property has passed out of the family either under a 
conveyance executed by the father in consideration of an antecedent debt, 
or in order to raise money to pay off an antecedent debt, or under a sale 
in execution of a decree for the latter’s debt, his sons by reason of their duty 
to pay their father’s debts cannot recover that property, unless they show 
that the debts were of a kind for which they would not have been liable, 
and that the purchasers had notice that they were so contracted . . . the 
purchasers at an execution sale, being strangers to the suit, if they have 
not notice that the debts were so contracted, are not bound to make inquiry 
beyond what appears on the surface of the proceedings.” 3 

A son who was not born at the time that the debt was originally in- 
curred 4 cannot dispute a mortgage made to pay off the debt. 5 

Where the son is only able to prove that a portion of the debt was 
incurred for illegal or immoral purposes, the land would apparently stand 
charged for the remainder of the money. 6 * 

The exception is based upon certain texts which are to be found in what is an 
Colebrooke’ s £4 Digest,” Vrihaspati says, 7 44 The sons are not compellable illegal or im- 
to pay sums due by their father for spirituous liquors, for losses at play, oi^considera^ 6 
for promises made without any consideration, or under the influence of tion. 
lust 8 or of wrath ; or sums for which he is a surety (except in the cases 
before mentioned 9 ), or a fine, or a toll, 10 or the balance of either.” There 
are other similar texts. 11 


1 Balm Singh v. Bihari Lai (1908), 
SO All. 156 ; ' Sita Ram v. Zalim Singh 
(1886), 8 All. 231 ; Hanuman Singh 
v. Nanak Chand (1884), 6 All. 193 ; 
Budree Lull v. Kaniee Lull (1875), 23 
W; R. C. R, 260'; Bhagbut Per shad 
v. Oirja Koer (Mussumat) (1888), 15 
I. A. 99 ; 15 Calc. 717 ; Vasudev 
Morbhat Kale v. Krishnaji Ballal 
GokJmle (1895), 20 Bom. 534 ; Ohinta- 
manrav Mehendale v. Kashinath 
(1889), 14 Bom. 320; Subramanya 
v. Sadasiva (1884), 8 Mad. 75 ; KB 
shan Lai v. Garuruddhwaja Prasad 
Singh (1899), 21 All. 238; Sadashiv 
Dinkar JosM v. Dinlcar Narayan 
Joshi (1882), 8 Bom. 520. 

2 Sri Narain v. Raghubans (Lala) 
(P. G) (1912), 17 C. W.'N. 124 ; Eazari 
Mall Balm v, Abaninath Adhurjya 
(1912), Ibid. 280 ; Bhagat Mai 
Sahu v. Abdul Karim (Sk) (1916), 
20 G W. N. 797 ; 1 Pat, L. J. 86. 

3 Suraj Bunsi Koer v. Sheo Proshad 

Singh (1879), 6 I. A. 88, at p. 106 ; 

5 Calc. 148, at p. 171 ; 4 C. L. R. 

226, at p. 238 ; Bhagbut Per shad v. 

Girja Koer (Mussumat) (1888), 15 


I. A. 99 ; 15 Calc. 717; Meenakshi 
Naidu v. Immudi Kanaka Ramaya 
Koonden (1888), 16 I. A. I. ; 12 Mad. 
142. 

4 See ante , pp. 304, 305. 

& See Bholanath 'Khettry v. Kartick 
Kissm Das Khettry (1907), 34 Calc. 
372 ; 11C. W. N. 462 ; ; Narain I)as 
v. Ear Dayal (1913), 35 All. 571. 

6 Cf. ante, pp. 297, 307. 

7 Colebrooke, 44 Digest,” i. p. 305. 

8 For an illustration of eases of 
these kinds, see Maharaj Singh v. 
Balwant Singh (1906), 28 All. 508. 

9 What these words within brackets 
mean is not very clear. 

10 This expression includes money 
paid for a bride, see Keshow Rao 
Diwakur v. Naro Junardhun Patunkur 
(1822), 2 Borr. 194, at pp. 200, 201. 
Strange says (voi i p. 167), 44 that 
the reason why tolls and fines are 
excepted may be, that they are to bo 
regarded as ready money payments, 
for which credit will have been given, 
at the risk of him by whom they 
ought to have been received.” - 

11 Colebrooke, 44 Digest,” vol i. pp. 
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The exception as to sums for which the father is liable as surety applies 
apparently to eases of security for appearance, for keeping the peace, or 
for good behaviour. 1 Where the father was surety for a dent, the liability 
of his son has been declared in several cases, 2 bnt it has been held that 
the liability only occurs when the father received some consideration for 
being surety. 3 

If the debt was on account of a criminal offence or fraud, or was one 
which the father as a decent and respectable man ought not to have 
incurred, or, to use another translation of the expression, “ AvyakariJca” 
a debt incurred for a cause repugnant to good morals, 4 was the origin of the 
debt, the sons -would not be obliged to recognize it ; for instance, a decree 
for the value of property obtained by theft, a decree for money, or for the 
value of property misappropriated. 5 This would not apply to a case of 
money being merely wrongfully retained, 6 or not accounted for, 7 or to a 
decree for mesne profits obtained against the father by a person whom 
the father wrongfully kept out of possession of immovable property, 8 or 
to a decree for damages for interference with a watercourse, 9 or to costs 
of litigation payable by him, 10 and unconnected with a criminal offence. 11 
The fact that the father, as a Government servant, was forbidden to 
engage in trade does not make debts incurred in trade illegal. 12 


247, 300, 305, 307, 311 ; “Narada 
Smriti,” chap, iii, para. 11. 

1 Colebrooke, “Digest,” vol, i. pp. 
240,247. 

2 CheUihtlam Venkitachala Reddiar 
v. Chettiknlam Kumara V enkitachala 
Peddiar (1905), 28 Mad. 377; Be- 
nares {Maharajah of) v. Ramkumar 
Misir (1904), 26 All. 611 ; Tula- 
rambhat v. Gangaram Mulchand Gujar 
(1898), 23 Bom. 454; Sitaramayya v. 
Venkatmmanm (1888), 11 Mad. 373 ; 
Iiasik Lai Mandal v. Singheswar Rai 
(1912), 39 Calc. ,843; 16 C. W. N. 
1 103 ; Kamesivarama v. Venkata 
Subha Row (1914), 38 Mad. 1120. 
Bee Him Lai Marwari v. Chandrabali 
Haldarin (1908), 13 C. W. N. 9. 

3 Narayan v. V enkatacharya Bal- 
krishnacharya (1904), 28 Bom. 408 ; 
6 Bom. L. R. 434. It is submitted 
that in. this matter there is no differ- 
ence between the case of a son and 
that of a grandson. 

4 Venugopala Naidu v. Ramanad- 
han Chetty (1912), 37 Mad. 458. The 
expression is discussed in Ramkrishna 
v. Narayan (1915), 40 Bom. 126; 
17 Bom. L. R. 955. 

5 Pareman Das v. Bhaitu Maldon 
(1897), 24 Calc. 672. 

6 Mahahir Prasad v, Basdeo Singh 
(1884), 6 AIL 234. See Chandra Sen 


v. Ganga Ram (1880), 2 All. 899 ; 
McDowell and Go. v. Ragava Chetty 
(1903), 27 Mad. 71 ; Jaikumar v. 
Garni Nath (1906), 28 All. 718, at p, 
720, where it was held that a promis- 
sory note given to satisfy a claim for 
money misappropriated did not create 
an illegal or immoral debt. 

7 Natasayyan v. Ponnusami (1892), 
16 Mad. 99 ; Kanemar Venkappayya 
v. Krishna Ghariya (1907), 31 Mad. 
161. 

8 Gurunatham Chetty v. Raghavelu 
Chetty (1908), 31 Mad. 472. 

0 Chhakauri Mahton v. Ganga Prasad 
(1911), 39 Calc. 862; 16 C. W. K 
519 ; contra Durbar Khachar v. 
Khachar Harsur (1908), 32 Bom. 
348 ; 10 Bom. L. R. 297, which was 
dissented from in Venugopala Naidu v. 
Ramanadhan Chetty (1912), 37 Mad. 
458. 

10 Peary Lai Sinha v. Qhandi < 
damn Sinha (1906), 11 C. W. 3SL 
163. 

11 Paryag Saha v, Kasi Sahu (1910), 
14 C. W. N. 659. Money borrowed 
to defend a suit for defamation has 
been held to be a binding debt, Sumer 
Singh v. Liladhar (1911), 33 All 
472. 

12 Ramkrishna v, Narayan (1915), 
40 Bom. 126; 17 Bom. L, R. 955. : ; 
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Fines need not be paid out of the family property 4 4 Neither sins nor 
the expiation of them are hereditary.” 1 

The son’s and grandson’s liability extends also to the payment of Interest. 
interest, 2 the amount of interest being determinable by the law of the place. 

Where the rule of damdupat 3 is not in force, that rule cannot be put in force. 4 

This power which is given to the father cannot be exercised Power limited 
by any other member of the family even in the father's absence . 5 

It has been held that when the father is insolvent, the official assignee 
has the same power as the father. 6 

Except for the purpose of discharging such antecedent debt, f$ 
or in case of a valid necessity,* a father has no power to alienate p 
oFcharge the coparcenary property , 8 and a sale or mortgage, || 
which has no such justification, can be set aside . 9 

Where a mortgage is given in respect of a debt not antecedent Mortgage for 
to the transaction , 10 and not incurred for necessary purposes , 11 
the Bengal High Court has treated it as a secured debt against 
the father’s interest , 12 but according to the Allahabad High 

1 A Bengal case referred to in R. 473 ; Laljee Sahoy v. Faheer Chand 

Nhanee v. Hureeram Dlioolubh (1814), (1S80), 6 Calc. 135, at p. .138; 7 0. 

I Borr. 84, at .p. 90. L. R. 97, at p. 100 ; Gunga Prosad v. 

2 Bee post, p. 322. Ajudhia Per shad (1881), 8 Calc. 131 ; 

3 The rule of Hindu law forbidding 9 C. L. R. 417 ; Khalilul Rahman v. 

the recovering of interest at any one Gobind Pershad (1892), 20 Calc. 328 ; 
time in excess of the amount of Debi Dai v. Jadu Rai (1902), 24 All. 
principal. Ante, p. 8. 459, differing from Ja?nna v. Nain 

4 Pran Krishna Ternary v. Jadu Sukh (18 87), 9 All, 493; Sami 

Nath Trivedy (1898), 2 C. W. N. 603. Ayyangar v. Ponnammal (1897), 21 

5 Hari Premji (Patel) v. Hakam- Mad. 28 ; Hanwrmn Kamat v. Doiolut 

chand (1884), 10 Bom. 363. Mundar (1884), 10 Calc. 528 ; Kishun 

6 Fakir chand Motichand v. Moti - Pershad Ghoiodhry v. Tipan Pershad 

chand Hurruckchand (1883), 7 Bom. Singh (1907), 34 Calc. 735; 11 

438; Rangayya Chetti v. Thanika- C. W. N. 613, dissenting from 
challa Mudali (1895), 19 Mad. 74. Maheswar Diitt Tewari v. Kishun 
In the former case it was further Singh (1907), 34 Calc. 184; 11 

held that the official assignee can G. W. N. 294, in which latter case it 
deal with the estate after the death was held, it is submitted erroneously, 

of the father. It is submitted that that the sons were bound by a 

this is not good law. mortgage not in respect of a debt, 

7 Ante, pp. 285, 286. which was antecedent to the trans- 

8 Narain Prasad v. Sarnam Singh action. The decisions relied upon 

(1917), 44 I. A. 163; Ghinnaya v. in the latter case were in cases 
Perumal (1889), 13 Mad. 51. relating to sales in execution of 

9 See Ram Dayal v. Ajudhia decrees, and therefore stand upon a 
Prasad (1906), 28 All. 328; Beer different footing. As to impartible 
Kishore Suhye Singh (Baboo) v. Hur estates, see Veer a Soorappa Nay am v. 

Bullub Narain Singh (Baboo) ( .1867), Errdppa Naidu (1906), 29 Mad. 484. 

7 W. R. 0. R. 502 ; Chandra Deo Singh 11 Ante, pp. 285, 286. 

v. Mata Prasad (1909), 31 All. 176. 12 Kishun Pershad Ghoiodhry v. 

10 See Luchmun Dass v. Giridhur Tipan Pershad Singh (1907), 34 Calc. 

5 Calc. 855 6 C. L. 735; 11 C, W. N. 613; Khalilul 
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i Court it cannot be so treated . 1 The view of the latter Court 
has been accepted by the Judicial Committee . 2 

As a mortgage of an undivided share is permissible in Bombay and 
Madras, 3 in those Presidencies the debt might, it is submitted, be treated 
as a secured debt against the father’s interest. 

While the father is alive the interest of the sons in the 
coparcenary property is not liable on account of an alienation 
by the father which was incurred neither for necessity nor in 
respect of an antecedent debt. They may be liable for his 
debts after his death , 4 but in that case the limitation applic- 
able to an unsecured debt would apply . 5 

So (except so far as questions of limitation are concerned, and except 
in cases where the property had been dealt with before suit) there was, 
according to recent decisions, generally no substantial difference between 
the remedy on a mortgage which is based on an antecedent debt and a 
mortgage given in consideration of a payment at the time, 6 but the law 
j on this subject has now been clearly settled by the Judicial Committee 
I in Baku Ram Chandra, v. Bhup Singh (1917), 44 I. A. 126 ; 21 C, W. N. 
f 698; 19 Bom. L. R. 498. 

Rahman v. Gobind Pershad (1892), 20 320, and cases below, note 5. 

Calc. 328, - at -p. 327 ; Biswanath 5 Brijnandan Singh v. Bidya 
Pershad Mahta v. Jag dip Narain Prasad Singh (1915), 42 Calc. 1068 ; 

Singh (1912), 40 Calc. 342, at p. 353 ; S. 0. Bidya Prasad v. Bhupnarain 

17 C. W. N. 1025 note. The proper Singh, 19 C. W. N. 849, overruling 

form of decree is a mortgage decree Maheshwar Putt Tewari v. Kishen 

against the share of the father, and Singh (1907), 34 Calc. 184; 11 C. W. 

if that share be insufficient to pay the N. 294; Biswanath Prasad Mahta 

debt, interest, and costs, then for the v. Jagdip Narain Singh (1912), 

balance by sale of the son’s interest 40 Calc. 342; 17 C. W. N. 1025; 

in the coparcenary property so far as and Sheo Narain Ray v. Mokshoda 

necessary ; Krishna Prasad (Babu) Das Mittra (1913), 17 C. W. 1ST. 

v. Pamper shad Singh (Babu) (1916), 122; Surja Prasad v. Golah Clmnd 

20 C. W. N. 508. (1900), 27 Calc. 762, differed from in 

1 Chandra Deo Singh v. Maid Maheswar Dutt Tewari v. Kishun 

Prasad (1909), 31 All. 176 ; Kali Singh (1907), 34 Calc. 184; 11 

Shankar v. Nawab Singh (1909), 31 (1 W. 1ST. 294, see ante, p. 313, note 10 ; 

All. 507 ; Muhammad Muzamil-ullah Hira Lai Marwari v. Chandrabali 

Khan v. Mithu Lai (1911), 33 All. 783. Haldarin (1908), 12 C. W. N. 9. See 

2 Narain Prasad v. Sarnam Singh Ran Singh v. Sobha Ram (1907), 29 

(1917), 44 I. A. 163; Sahu Ram All. 544. As to limitation, see ante, 

Chandra v. Bhup Singh (1917), 44 p. 306, and post, p. 322. 

I. A. .126; 21 C. W. N. 698; 19 Bom. 0 See Chidambara Mudaliar v. 
jL. R. 498. Koothaperumal (1903), 27 Mad. 326, 

3 Ante, p. 301. at p. 328. In this case it was said, 

4 See Sahu Ram Chandra v. Bhup e< on principle it is difficult to make 

Singh (1917), 44 1. A. 126 ; 21 C. W. N. any distinction between a mortgage 

698; 19 Bom. L. R. 498; Jogi Das given for an antecedent debt and a 

v. Ganga Ram (P. 0.) (1917), 21 mortgage given for a debt then 

C. W.-N. 957. For older cases see incurred, for in cither case the debt 

Dattatraya v. Vishnu (1911), 36 Bom. is binding upon the son and the 

68; 13 Bom. L. R. 1161 ; Chinta* enforcement of the security exonerates 

manrav v. Kashimth (1889), 41 Bom. the son from the burden of the 
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The limitation for a suit on a mortgage by the father is twelve years from 
the time when the money becomes cine. 1 

It is now settled law that where the debt was not antecedent to the 
mortgage, the creditor had no rights against the coparcenary property 
except in case of necessity. 2 

Where there is a sale by the father, not on account of an 
antecedent debt, it has been held that the sons cannot, unless 
the money was obtained for illegal or immoral purposes, set 
it aside without refunding the amount of the purchase-money, 
as the purchase-money would be a debt which they would be 
liable to pay, 3 but it is submitted that there is no such liability. 4 

The question as to whether the mortgage or transfer passed 
the whole property, or only the father’s interest therein, depends 
upon what the parties contracted about. 6 

This may be determined not only by the terms of the document, but 
also by the surrounding circumstances. The burden is upon the person 
claiming under the mortgage or sale. 0 

As to whether sons can be bound by a decree enforcing a mort- 
gage on coparcenary property made by their father, and passed 
in a suit to which they are not parties, see mite , pp. 280-282. 

Where the sons are not parties to the suit, they are entitled 
to have an opportunity, either in a fresh suit or in proceedings 
for execution of the decree, 7 of raising such questions and of 
asserting such rights as they could have raised and asserted if 
they had been made parties. 

They can dispute the factum of the debt, or they can show that the debt 
•was incurred for illegal or immoral purposes, 8 or that it does not bind them 
otherwise. 


Question, 
whether 
alienation 
passed pro- 
perty. 


Whether sons 
bound if not 
parties, to suit, 


Rights of sons 
when not 
parties. 


father’s debt. 5 5 See Gunga Per shad v. 
SheoJyal Singh (1881b 9 C. L R. 417 ; 
judgment of Banerji, J., in Chandra - 
deo Singh v. Mata Prasad (1909), 31 
All. 170, at p. 216. 

1 Act IX, of 1908, sch. I. art, 132 ; 
Sheo Narain Ray v. Mokshoda Das 
Mittra (1913), 17 C. W. N. 122. 

2 8 aim Ram Chandra v. Bhnp Singh 
(1917), 44 I. A. 126 ; 21 0. W. N. 698 ; 
19 Rom. L. R. 498; Hanuman Kamat 
V, Dowlut Muniar (1884), 10 Calc. 528;: 
Lai Singh v. Beonarain Singh (1886), 
8 AIL 279; Arunachala Chetti v. Muni- 
sami Mudali (1883), 7 Mad. 39. 

3 Ilasmat Rai ( Koer ) v. Sunder 
Das (1885), 11 Calc. 396. See post , 
pp. 321, 322, and N ail m Lai Chowdhry 
v. Ghadi SaU (1869), 4 R. L. R. A. O. 


15 ; 12 W. R. C. R. 447. 

4 See Saha Ram Chandra v. Ship 
Singh (1917), 44 1. A. 126; 21 C.W.N. 
698 ; 19 Bom. L, R. 498. 

5 See Simbhunath Panday v. Golah 
Singh (IS87), 14 I. A. '77, at p. 83; 
14 Calc. 572, at p. 579. 

6 Narayanrav Damodarv. BalJcrishna 
Mahadeo , Bom. P.'J., 1881, p. 293. 

7 See Umaheswara v. Singapemmal 
(1885), 8 Mad. 376 ; Chander Per shad 
v. Sham Koer (1905), 33 Calc. 676. 
It has been held that the son cannot 
raise the question in the same suit 
where he has been made a party to 
the suit as representing his father: 
Him Lai Sahu v. Parmeshar Rai 
(1899), 21 AIL 356. 

8 Mamlrishna v, Vinayah H may an 
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They can get a right to redeem, 1 but a suit for redemption does not 
lie simply on. the ground that they have not been made parties. 2 A son 
bom after a decree for sale would have no right of redemption. 3 

“ Independently of the” Transfer of Property Act (or of the Civil 
Procedure Code), “ the position of a purchaser, who in a sale in execution 
of a degree against the father bought the entirety of the estate, is the same 
as regards the son, whether the decree was a mortgage decree or a decree 
■ for money. In either case, all that the son can claim is that not having 
(■ been a party to the sale of the proceedings which led up to it, he should have 
I an opportunity of showing that there was in reality no such debt as to 
’ justify the sale.” 4 

A son who was not joint with the father at the time of the suit would 
be entitled to redeem. 3 

The son does not lose his right to redeem, where the mortgagee obtains 
only a money decree and attaches the mortgaged property. 6 

Where the son has been a party to the suit he could not, of 
course, raise in another suit any question as to the validity. of 
the mortgage or sale. 

When the sons are not parties to the suit against their 
father, the creditor may institute another suit against them . 7 
when in The interests of the sons pass in a sale of coparcenary pro- 

pass 3 by°s Je ” 3 perty in execution of a decree against their father , 8 except only §— 
in When'their interests are not sold.^ ' . 

(1910), 34 Bom. 354 ; 12 Bom. L. R. 6 Sardar Singh v.RatanLal (1914), 
219 ; Mata Din v. Gaya Din (1909), 36 All. 516. 

31 *411. 599; Indar Pal v. Imperial 7 See Pan Singh v. Sobha Pam 
Bank (1915), 37 AH. 214. (1907), 29 All. 544 ; Dharam Singh v. 

1 See Ponnappa Filial V. Pappu- Angan Lai (1899), 21 All. 301 ; in* 

vayyangar (1881), 4 Mad. 1, at p. 69 ; abudra v. Dorasami (1888), 11 Mad. 
Trimbak Balkrishna v. Narayan Damo - 413. 

dar Dabholkar (1884), 8 Bom. 481, at 8 Muddun Thakoor v. Kantoo Ball 
p. 488 ; Pamasamayyan v. Virasami (1874), 1 I. A. 321 ; 14 B. L, B. 187 ; 
Ayyar (1898), 21 Mad. 222 ; Balkesen 22 W. R. C. R. 56 ; Nanomi Babuasin 
Lai v. CJiowdhuri Tapesur Singh (Mussamui) v. Modun Mohim (1885), 
(1911), 17 C. W. N. 219. ' 13 I. A. 1; 13 Calc. 21; Bhagbnt 

2 Lai Singh v. Pulandar Singh Pershad v. Girja Koer (Mussumal ) 
(1905), 28 All. 182; Debi Singh v. (1888), 15 I. A. 99; 15 Calc. 717; 
Jia Ram (1902), 25 All. 214; Kelvri Meemakslii Naidu v. Immudi Kanaka 
Singh v. Chunni Lai (191 1), 33 All. 436. Ramaya Kounden (1888), 16 I. A. 1 ; 

3 Muihuraman Chetti v. Ettapasami 12 Mad. 142; Cooverji Hirji v. 

(1899), 22 Mad. 372; ante, pp. 304, Dewsey Bhoja (1893), 17 Bom. 718 ; 
305, 311. Ramphul Singh v. Degnaram Singh , 

* Ramasammayycm v. Virasami 8 Calc. 617 ; 10 C. L. R. 489 ; Beni 
Myyar (1898), 21 Mad. 222, at p. 224 ; Parshad v. Punrn Chand (1895), 23 
Kunhali Beari v. Keshava Shanhaga Calc. 262, at p. 274 ; Mahabir Prasad 
(1887), II Mad. 64, at p. 76. Karan v. Basdeo Singh (1884), 6 Ail. 234; 
Singh v. Bhup Singh (1904), 27 All. Qonesh Pandey v. Dabee Doyal Singh 
16. See post, p. 317. (1879), 5 0. L. R. 36. 

5 See Trimbak Balkrishna v. Kara- 9 Mata Din v. Gaya Din (1909), 
yan Damodhar Dabholkar (1884), S 31 All. 599. 

Bom. 481. See post , pp. 319, 320, 
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2. When the sons prove that the debt was contracted for 
an illegal or immoral purpose, 1 and the execution creditor 
purchases, or, if a stranger purchases, and has notice of, or 
upon inquiry could have ascertained, the illegal or immoral 
character of the debt upon which the decree was based. 3 

They could also dispute the fact of the debt. 3 

A decree for a mere money debt of the father, 4 not illegal or 
immoral, and whether incurred for family purposes or not, may 
be enforced in his lifetime by an execution sale of the entire 
coparcenary estate, 5 and is binding on the sons, whether they 
were or were not parties to the suit. 6 They are, however, 
entitled in case they were not parties to contest the fact or 
the binding nature of the debt in another suit, 7 or by a claim 
under the Civil Procedure Code (Act V. of 1908), Sched. L, 
Order XXL r. 57. 8 


1 See ante, pp. 309-312. Sheo Proshad Singh (1879), 6 I. A. 

2 See Jokarmal v. Bknath (1S99), 88, at p. 106; 5 Calc. 148, at p. 171 ; 

24 Bom. 343; 1 Bom. L. R. 839; 5 C. L. R. 226, at p. 288; Bhagbut 

Natasayyan v. Ponnusami (1892), 16 Pershad v. Qirja Koer {Mussumal) 
Mad. 99 ; ante , pp. 309-312. (1888), 15 I. A. 99; 15 Calc. 717; 

3 See Nanomi Babuasin ( Mussumat ) Meenakshi Naidu v. Immudi Kanaka 

v. Modun Mohun (1885), 13 I. A. 1, at Bamaya Kounden (188S), 16 LA. 1 ; 
p. 18; 13 Calc. 21, at p. 36 ; ante, p. 12 Mad, 142 ; Karan Singh v. Bhup 
315. Singh (1904), 27 All, 16; Mathura 

4 This includes a decree for the Prasad v. Bamchandra Bao (1902), ' 

unsatisfied balance of a mortgage 25 All. 57 ; Mallesam Naidu v. 
debt, Eari Ram v. BisJmath Singh Jugala Panda (1899), 23 Mad. 292 ; 
(1900), 22 All. 408. Natasayyan v. Ponnusami (1892), 

5 Meenakshi Naidu v. Immudi 16 Mad. 99; Kunhali Beari v. 

Kanaka Bamaya Kounden (1S8S), Keshava Shanbaga (1887), 11 Mad. 
16 I. A. 1; 12 Mad. 142; Khalilul 64; Bamanadan v. Bajagopala ( 18S9), 
Rahman v. Gohind Pershad (1892), 12 Mad. 309; Ramdut Sing v. Ma- 

20 Calc. 328 ; Sheo Proshad v. Jung hender Prasad (1882), 9 Calc. 452; 
Bahadoor (1882), 9 Calc. 389 ; 12 12 C. L. R. 47 ; Dattatraya v. Vishnu 

0. L. R. 494; Nar ay ana Chary a v. (1911), 36 Bom. 68 ; 13 Bom. L. R. 
Narso Krishna (1876), 1 Bom. 262 ; 1161. See Shiam, Lai y. Ganeshi Lai 

LucJimun Bass y. Giridhur Ghowdhry (1905), 28 AIL 288, where the suit 
(1880), 5 Calc. 855 ; 6 0. L. R. 473 ; had been dismissed as against the son. 

: Bhowm (Mussumat) v. Boop Kishore 7 Ses RaMasaml Nadan v. Ulaga- 

(1873), 5 N. W. P. 89. hatha Goundan (1898), 22 Mad. 49 ,; 

6 Muddun Thalcoor v. Kantoo Ball Gopalasami Pillai v. GliokaMngam 
(1874), 1 I. A. 321, at p. 331; 14 Pillai (1881), 4 Mad. 320; Devji v. 

B. L. R. 187, at p. 199; 22 W. R. Sambhu (1899), 24 Bom. 135; Jaga- 

C. R. 56, at p. 59. The facts of this bkai Lalubhai v. VijhJmkandas J agji- 
case are to be found in Ponnappa Pillai vandas (1886), .11 Bom. 37 ; Karan 
v. Pappuvayyangar (1885), 9 Mad. Singh v. Bhup Singh ( 1904), 27 AIL 
343, at pp. 345-349 ; Nanomi Babua- 16. 

sin v. Modun Mohun (1885), 13 I. A. 3 Shivram y. Sahharam (1908), 33 

1 ; 13 Calc. 21 ; Suraj Bmisi Koer v> Bom. 39 ; 10 Bom. L. R. 39 ; Timed, 
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In two cases the Allahabad High Court 1 considered that where no sale 
had taken place, the sons could contest the decree on the sole ground that 
they were not parties to it, but in a latter case the same Court held that there 
is no ground for such distinction. 2 

The son’s rights do not pass when in contravention of sec. 99 of the 
Transfer of Property Act 3 the mortgagee has attached the property in 
execution of a money decree, 4 or the sale is otherwise irregular. 

A creditor can, after the death of the father, execute the 
decree against coparcenary property in the hands of the sons . 5 

The provisions of the Civil Procedure Code, 1908, on this subject are as 
follows : — 

44 Sec. 50. (1) Where a judgment-debtor dies before the decree has 
been fully satisfied, the holder of the decree may apply to the Court which 
passed it to execute the same against the legal representative of the 
deceased. 

44 (2) Where the decree is executed against such legal representative he 
shall be liable only to the extent of the property of the deceased which has 
come to his hands and has not been duly disposed of ; and, for the purpose 
of ascertaining such liability, the Court executing the decree may, of its 
own motion or on the application of the decree-holder, compel the said 
representative to produce such accounts as it thinks fit. 

44 Sec. 52. (1) Where the decree is passed against a party as the legal 
representative of a deceased person, and the decree be for money to be 
paid out of the property of the deceased, it may be executed by the attach- 
ment and sale of any such property : 

cc (2) Where no such property remains in the possession of the judgment- 
debtor, and he fails to satisfy the Court that he has duly applied such 
property of the deceased as is proved to have come into his possession, the 
decree may be executed against the judgment- debt or to the extent of the 
property not duly applied by him, in the same manner as if the decree had 
been against him personally. 

4; Sec. 53. For the purposes of sec. 50 and sec. 52, property in the hands 
of a son or other descendant which is liable under Hindu law for the pay- 
ment of the debt of a deceased ancestor, in respect of which a decree has 
been passed, shall be deemed to be property of the deceased which has come 
to the hands of the son or other descendant as his legal representative.” 6 

As the law stood before the 1st January, 1909, where the property had 
been attached in the father’s lifetime the creditor could proceed ; 7 but where 


EatMsing v. Goman Bhaiji (1895), 20 
Bom. 385,. at p. 389 ; Ram Day al v. 
Durga Singh (1890), 12 All. 209. See 
Venkataramayyan v. V enkatasubra* 
mania Dihshatar (1878), 1 Mad. 358. 

1 Ram Dayal v. Dnrga JSingh 
(1890), 12 AIL 209; Jagraj Singa y. 
Ajudhia Prasad (1886), 9 AIL 142. 

2 Karan Singh v. Bhup 
(1904), 27 All. 16. 


4 Muthuraman Ghetti v. Eitapasami 
(1899), 22 Mad. 372. 

5 Act Vi of 1908 (Civil Procedure), 
s. 53. 

6 Sankar Nath Pundit v. Mu dan 
Mohan Das (1909), 14 C. W. N. 298. 

7 Peary Lai Sinha v. Chandi Gha~ 
ran Sinha (1806), 11 C. W. N. 163 $ 
Beni Pershad v. Parhati Koer (1892)/ 
gO Cafe 895, 
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there was no such attachment, a new suit was necessary according to the 
High Courts of Madras and Allahabad, and according to some of the Bengal 
decisions. 1 It was held in Bombay, 2 and by the majority of a Full Bench 
in Bengal, 3 that the decree could be executed against the sons. 

The carrying out of a mortgage decree stood upon the same footing/ 1 
If the coparcenary property has been charged by the decree, proceedings 
in execution could be taken against the sons after the death of the father. 5 

The question whether the sale in execution of a decree when sons* 
against the father passed the whole interest of the family, or by^Se." pa ° S 
only the father’s undivided interest, depends upon the terms 
of "the proceedings in execution. The Court will look at the 
substance of the proceedings to see what was intended to be 
sold, and what the purchaser could reasonably think he was 
buying . 6 It is a mixed question of law and fact . 7 

1 LacJmi Narain v. Kunji Ball 1; 21 C. W. N. 442. See XJmbica 
(1894), 16 All. 449 ; Jagannath Prasad Prosad Ternary v. Bamsahay Loll 
v. Sitaram (1888), 11 All. 302 ; Kali (1881), 8 Gale. 898 ; 10 0. L. R. 505 ; 

Charan v. Jewat (1905), 28 All. 51; (1881), 8 Calc. 10 C. L. R. 505; 

Zamindcir of Karvetnagar v. Trustee of Kagal Ganpaya v. Manjappa (1888), 

Timmelai (1909), 32 Mad. 429; 12 Bom. 691; Hitendra Singh v. 

Natasayyan v. Ponnusami (1892), 16 Bameshur Singh (1913), 18 C. W. N. 42. 

Mad. 99 ; Ariabudra v. Dorasami 7 In the following cases it was held 
(1888), 11 Mad. 413 ; Venkaiarama that the interest of the father only 
y . Senthivelu (1890), 13 Mad. 265 ; passed by the sale : D candy al Lai v. 

Karnataka Hanumantha v. Andukuri Jugdeep Narain Singh (1S77), 4 1. A. 

Hanumayya (1882), 5 Mad. 232 ; Juga 247 ; 3 Calc. 198; 1 G L. R. 49 ; 

Lai Chaudhuri v. Audh Behan Prosad Simbhunath Panday v. Golab Singh 
Singh (1900), 6 C. W. N. 223 ; Suraj (1887), 14 I A. 77; 14 Calc. 572; 

Prosad (Lala) v. Golab Chand (1901), Hurdey Narain Sahu (Baboo) v. 

28 Calc. 517 ; Kali Krishna Sarkar Rooder Perkash Misser (Pundit Baboo) V 

v. Baghunath Deb (1903), 31 Calc. 224. (1883), 11 L A. 26 ; 10 Calc. 626 ; 

2 Govind Krishna Gujar v. Sa- Ram Salmi v. Kewal Singh (1887), 9 

kharan Naraya (1904), 28 Bom. 383 ; All. 672 ; Peitachi Chettiar v. Sangili 
6 Bom. L. R. 344; Timed Hathising V eera Pandia Ghinmithamhiar (1887), 
v. Goman Bhaiji (1895), 20 Bom.' 385. 14 I. A. 84 ; 10 Mad. 241 ; Bhikaji 

3 Aniar Chandra Kundu v. Sebak Bamchandr a Oke v. Yashvantrav 
Chand Ghowdhury (1907), 34 Calc. Shripat Khopkar (1884), 8 Bom. 489 ; 

642 ; 11 C. W. N. 593. Maruti Sakhamm v. Babaji (1890), 15 

4 Beni Per shad v. Parbati Koer Bom. 87; Beni Pershad v. Puran 

(1.892), 20 Calc. 895. Chand (1895), 23 Calc. 262 ; Bika 

5 Sivagiri Zamindar v. Tiruvengada Singh v. Lachman Singh (1880), 2 AIL 

(1884), 7 Mad. 339 ; Ponnappa Pillai 800; Chandra Sen v. Ganga Bam 
v. Pappuvayyangar (1881), 4 Mad. 1. (1880), 2 All. 899 ; Bhagwat Dassar . 

6 Pettachi Chettiar v. Sangili Veera Gouri Kunwar (1880), 7 0. “L. R. 218; 

Pandia (1887), 14 I. A. 84, at p. 85; Collector of Monghyrv. Hurdai Narain 
10 Mad. 241, at p. 248; Simbhunath Shahai (1879), 5 Calc.- 425 ; 5C.L. R. 

Panday Golab Singh ( -1887), 14 I. A. 112. In the following cases it was 
' 77, at p. 83; 14 Calc. 572, at p, 579 ; held that the interests of the sons 
Abdul Azi?; Khan Sahib v. Appayasami passed by the sale : Bhagbut Pershad 

• Naioker (1903), 31 L A. 1 J 27 Mad, v. Girja Koer (Mumumat) (1888)* 

131 ; .$ C. . . W. N. 180; Sripai 151. A. .99;. 15 Calc. 717; Meenakshi 
Singh y* T<*gor$ (191 6) f 44 h A* Naidv/ V? Imnwdi Kanaka.' Raman® 
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Where interests have been expressly excluded they would of 
course not pass , 1 

It is the duty of the judgment creditor to see that the orders of attach- 
ment and sale, or the sale certificate, clearly indicate the sale of all the 
■ interests in the property over which the judgment debtor had control. 

There is some conflict as to whether there is any presumption that the 
whole interest passed, 2 or whether there is a presumption that the interest 
of the father only passed. 3 It is submitted that if there is any burden of 
proof one way or the other, it is upon the person supporting the sale. 4 

“ The purchaser under the execution. . . ” is “ 5 not bound to go further 
back than to see that there was a decree against ” the father, “ that the 
property was property liable to satisfy the decree, if the decree had been 
properly given against ” him, “ and having inquired into that, and having 
bona fide purchased the estate under the execution and bond fide paid a 
valuable consideration for the property, the 55 sons “ are not entitled to come 
in and to set aside all that has been done under the decree and execution, 
and recover back the estate from the ” purchaser. 5 

“ If his debt was of a nature to support a sale of the entirety,” the 
father “ might legally have sold it without suit, or the creditor might legally 
procure a sale of it by suit. All the sons can claim is, that, not being 
; parties to the sale or execution proceedings, they ought not to be barred 
; from bringing the fact or the nature of the debt in a suit of their own. 
Assuming they have such a right, it will avail them nothing unless they can 
prove that the debt was not such as to justify the sale. If the expressions 
by which the estate is conveyed to the purchaser are susceptible of applica- 
tion either to the entirety or to the father’s coparcenary interest alone, . , . 
the absence of the sons from the proceedings may be one material considera- 
tion. But if the fact be that the purchaser has bargained and paid for the 


Kounden (1888), 16 I. A. 1 ; 12 Mad. 3 Maruti Sakharam v. Babaj i (1800), 
142; Mahdbir Pershad { Bai Bdbu) 15 Bom. 87; Manohar v. Balvant 
v. Markunda Nath Sahai (Bai) (1889), (1901), 3 Bom. L. R. 97. 

17 I. A. 11 ; 17 Calc. 584; Sripai 4 See Haza Him v. Bhaiji Madam 
Singh v. Tagore (1916), 44 I. A. 1 ; Isabji, Bom. P. J. 1875, p. 97. 

21 C. W. N. 442; Gooverji Hirji 5 Muddun Thakoor v. Kanioo Lull 
v. Dewsey Bhoja (1893), 17 Bom, (18/4), 1 I. A. 321, at p. 334 ; 14 B. 
718 ; Veera Soorappa Nayani v. L. R. 187, at p. 200 ; 22 W. R. 0. R. 
Errappa Naidu (1906), 29 Mad. 484 ; 56, at p. 59. In Mahabir Prasad v. 

Kunhali Beari v. KeshavaSlianbaga Basdeo Singh (1884), 6 All. 234, the 
(1887), 11 Mad. 64 ; Sakharamshet v. Court considered that a statement in 
Sitaramshet (1886), 11 Bom. 42; the plaint amounted to notice. See 
SadasMv Dinkar JosM v. Dinkarnara- Bhagbut Pershad v. Girja Koer (Mussu- 
yon JosM (1882), 6 Bom. 529. As to mat) (1888), 15 I. A. 99 ; 15 Calc, 
a sale under a mortgage decree, See 317 ; Siva Sankara Mudali v. Parvati 
ante, pp. 280-282. Anni (1881), 4 Mad. 96; Luchmi 

1 Timmappa v. Narsinha Timay a Bai Koori v. Asman Sing (1876), 2 

(1913), 37 Bom. 631 ; 15 Bom. L. R, Calc. 213 ; 25 W. R. C. R. 421; 
794, Anooragee Kooer ( Mussamut ) v. Bhu* 

2 See Muhammad Husain v. Dip - gobuity Kooer (1876), 25 W. R. C. R. 

ekand (1892), 14 All. 191 ; Pern Singh 148 ; Badree Ball v. Kantee Ball 
v. Partab Singh (1892), 14 AIL 179 ; (1875), 23 W. R, C. R. 260. Cf. Abdool 

Beni Madho v. Basdeo Patak (1890), Kureem ( Shaikh ) v. Jaun AU (Syed) 
12 AIL 99. (1872), 18 W. R. C. R. 55. 
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entirety, he may clearly defend his title to it upon any ground which would 
have justified a sale if the sons had been brought in to oppose the execution 
proceedings.” 1 

A decree may be obtained against the sons during the life- Decree against 
time of their father so as to bind the coparcenary property, sons * 
provided that the money was not raised for an illegal or immoral 
purpose . 2 

Although the coparcenary property may not be liable, the Personal 
father remains personally liable for a debt, and his share may be father! 5 " ° f 
sold in execution of a decree . 3 

In cases where it is competent for a coparcener to sell his share of the 
coparcenary property , 4 the father’s share would be bound by the sale even 
when the sons are not bound, but specific performance of an agreement to 
sell will not be granted . 5 

The debts of a father, or paternal grandfather, even when not Simple con* 

, , ,, x , ?, . . tract debts of 

charged upon the estate, must be paid by the son, or grandson, father, 
out of the property of the coparcenary in which the debtor was 
a coparcener, provided such debts have not been incurred for 
an illegal or immoral purpose . 6 

This does not include an agreement to pay a sum of money in per- 
petuity . 7 


1 JS 7 a?iorni Babuasm (Mitssamut) v. 
Modun Mohun (1885), 13 I. A. 1, at 
p. 18; 13 Calc. 21, at p. 36. See 
Bhagbut Per shad v. Girja Koer 
( Mussamat ) (1888), 15 I. A. 99; 15 
Calc. 317. 

2 See Bamasami Nadan v. XJlaga- 
natha Goundcm (1898), 22 Mad. 49 ; 
Bamphul Singh v. Degnarain Singh 
(1881), 8 Calc. 517 ; 10 C. L. R. 
489. 

8 Biswanatk Per shad Mahta v. 
Jagdip Narain Singh (1912), 40 Calc. 
342, at p. 353; 17 C. W. N. 1025, note. 
■As to the rights of a mortgagee after 
the father’s share has been sold, see 
Jaleshar Bai v. Anrut Bai (1913), 35 
All. 302. 

4 Ante, pp. 301, 302. 

5 Nagiah v. Venhatarama Sastrulu 
(1912), 37 Mad. 387, differing from 

Kosuri liamaruju v. Ivalury Bamalin- 
gam (1903), 26 Mad. 74, and Srinivasa 
Beddi v. Simrama Beddi ( 1 909), 32 
Mad. 320; Act L of 1877 (Specific 
Relief), s. 15. See PoraJca Subbarami 

H.L, 


Beddi v. Vadlamudi Seskachalam 
Chetty (1910), 33 Mad. 359. 

6 Muddun Thalcoor v. Kantoo Lall 

(1874), 1 I. A. 321 ; 14 B. L. R. 187; 
22 W. R. 0. R. 56 ; Luchmun Doss 
v. Giridhur Chowdhry (1880), 5 Calc. 
855 ; 6 C. L. R. 473 ; Periasami Muda- 
liar v. Seetharama Chettiar (1903), 27 
Mad. 243 ; Udaram Sitaram v. Banu 
Pandit ji. (1875), 11 Bom. H. C. 76, 
at pp. 83, 84 ; Bhagiraihi v. Anantha 
Charia (1893), 17 Mad. 268 ; Ponnappa 
Pillai v. Pappuvayyangar (1881), 4 
Mad. 1 ; Sheo Proshad v. Jung 
Bahadoor (1882), 9 Calc. 389; 12 

C. X. R. 494 ; Velliyammal v. Kaiha 
Chetti (1882), 5 Mad. 61 ; Narayana- 
sami Chetti v. Samidas Mudali (1883), 
8 Mad. 293. This applies equally to 
an impartible estate : Muttayan Chet* 
tiar v. Sangili Vim Pandia Ghinna* 
tambiar (1882), 9 I. A. 128; 6 Mad. 
1; Veer a Soorappa Nayani v. Errappa 
N aidu (1906), 29 Mad. 484. 

7 Balhrishna v. Janardana (1904), 
6 Bom. L. R. 642, 
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The liability to pay a debt involves a liability to pay interest . 1 

Even during the lifetime of the father the son is liable to 
the extent of the coparcenary property, or of property of his 
father which comes into his hands ; as, for instance, when the 
father has abandoned worldly affairs , 2 or has been absent for 
sueh a time as will raise a presumption as to his death . 3 

The limitation for a suit against the son for a debt of his father is as 
provided by Article 120 of Schedule I. of the Limitation Act,' 1 i.e. six 
years from the time when the cause of action arose. 5 

It has been held that the right of the creditor to sue the sons accrues 
during the father’s lifetime, and that there is not a new cause of action on 
his death.® 

As to the limitation for a suit to set aside an alienation by the father, 
see ante, p. 306. 

A simple contract debt even of a father is not a upon 

the coparcenary property, or upon his separate property. When 
the son or heir has alienated the property, the creditor cannot 
claim his debt against the alienee, except where the alienation 
has been, to the knowledge of the alienee, made in order to 
avoid the debt, or with the intention of avoiding it, in which 
case the remedy of the creditor is against the son or heir 
personally . 7 


1 Laclman Das v. Khunnu Lai 
(1896), 19 All. 26. See Saunadanappa 
v. Shivbasaiva (1907), 31 Bom. 354; 
ante, p. 313. 

8 See Colebrooke’s “ Digest, 55 vol. i. 
p. 266. 

3 An absence of twenty years was 
fixed by Vislmn (Colebrooke’s “Digest,” 
vol. i. p. 266) ; but the presumptions 
as to death now applicable are to be 
found in ss. 107, 108, of the “ Indian 
Evidence Act 55 (I. of 1872). 

4 IX. of 1908. Hiralal Marwari v. 
ChandrabaU Haidar in (1908), 13 C. W, 
X. 9. 

6 Maharaj Sing v. Balwant Singh 
(1906), 28 AIL 508, at p. 516 ; affirmed 
on appeal, Balwant Singh (Baja) 
v. Clancy (1912), 39 I. A. 109 ; 39 AIL 
296; 16 C. W. N. 577 ; 14 Bom. L. B. 
422 ; Brijnandan Singh v. Bidya 
Prasad Singh (1915), 42 Calc. 1068; 
S. C. Bidhya Prasad v, Bhupnarain 
Singh , 19 C. W. N. 849; Narsingh 
Misra v. Lalji Mism (1901), 23 All 
206; Natasayyan v. Ponrmsamd { 1892), 


16 Mad. 99 ; Bamayya v, Venkatamt- 
nam (1893), 17 Mad. 122. 

Q Mallesam Naidu v. Jugala Panda 
(1S99), 23 Mad. 292. See Bamasami 
Nadan v. Vlaganatha Goundan (1898), 
22 Mad. 49 ; Natasayyan v. Ponnu- 
smni (1892), 16 Mad. 99. 

7 Zuhurdust Khan v. Indurnmn 
(1867), Agra High Court Full Bench 
Deports, ed. 1903, p. 71 ; ed. 1874, 
p. 55 ; Unnopoorna Dassea v. Gunga 
Narain Paul (1865), 2 W. R. C. R. 
296 ; Jamiyatram Eamchandm v. 
Parbhudas Hathi (1872), 9 Bom. II. 
0. 116; Gnanabhai v. C. Srinivasa 
Pillai (1868), 4 Mad. H. C. 84; 
Greender Chnnder Ghose v. Mackintosh 
(1879), 4 Calc. 897 ; 4 C. L, R. 193 ; 
cf. Act IV. of 1882 (Transfer of Pro- 
perty), s. 128. The right of a creditor 
against an alienee or devisee of the 
heir would apparently be no greater 
than his right against the alienee or 
devisee of his debtor, see Bishen Chand 
(Rai) v. Asmaida Kocr (Mussumat) 
(1883), 11 I. A. 164 ; 6 AIL 560. 
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The defats of the father cannot be recovered from the separate Remedy 
property of a son, even where such property has been the subject assets, 
of a bond fide gift to the son fay the father. They can only be 
recovered from the coparcenary property, or from property 
which was acquired by his sons on his death as his repre- 
sentatives , 1 

A son is not liable for debts inclined after his separation from his father.- 2 

In the Bombay Presidency it is expressly provided 3 that an heir is 
only liable for the debts of a deceased ancestor to the extent of assets 
received 

A creditor cannot enforce the payment of the debt of the Liability after 
father 4 against property which has been allotted on partition partltlon * 
to the son, unless the partition was effected for the purpose of 
avoiding the father’s debts . 5 

As under the Bengal school of law sons do not acquire any Bengal school 
interest by birth in ancestral property, a father can obviously 
charge his share in the coparcenary property for the payment 
of any of his debts, however incurred , 6 and after his death the 
payment of his debts can be enforced against the property, 

•whether joint or separate, belonging to him at the time of his 
decease. 

Apart from the obligation of a son or grandson to pay the obligation to 
debts of his father or grandfather out of coparcenary property, 
the Hindu law, like other systems of law, requires the person hented > etc * 
who succeeds to the property of another as heir or devisee, to 


1 Byamonee Debea v. Brindabun Jummal AU v. Tirbhee Ball Bass 
Ghunder Banerjea> Ben. S. D. A. 1856, (1869), 12 W. IT. C. R. 41 ; Bangili 

p. 97 ; Ponnappa Pillai v. Pappuvay * Virapandia Chinnathambiar v. Alwar 
yangar (1881), 4 Mad. 1, at pp, 9, 21, Ayyangar (1881), 3 Mad. 42. Act 
45 ; Keval Bhagvan Gujar v. Qanpati VII. (Bo. C.) of 1866. 

Narayan (1883), 8 Bom. 220; Gird - 2 Rulada Prasad Pandey v. Bari- 

hartal Krishnavakibh v. Shiv { Bai ) pada Chatter jee (1912), 40 Calc. 407 ; 
(1884), 8 Bom. 309 ; OmiUhoonnissa 17 C. W. N. 102, 

( Musmmut ) v. Puresmun Ramin 8 Act VII. (Bo. C. of 1866), s. 2. 
Singji (1876), 25 W. R. C. R. 202; i This would not apply to a debt 
Sakharam Bamchandra Bikshit v. or a contract before partition entered 
Govind Vaman Bikshit ( 1873), 10 Bom, into by the father as manager of the 
H. C. 361 ; Udaram Bitaram v. Burnt family: Bamachandra Padayachi v. 
Panduji (1875), 11 Bom. H. 0. 76 ; Rondayya Chetii (1901), 24 Mad. 555 ; 
Lallu Bhagvan v. Tribhuvan Motiram Kam&swarama v. Venkata Buhba Bow 
(1889), 13 Bom. 653: Nathuni Balm (1914), 38 Mad. 1120. 
v. Baijnath Prasad ( 1917), 2 Pat. 5 Krishnasami Ron an v. Bamasami 
L. X 212. See Dheraj Mahaiab Ohand Ayyar (l 899), 22 Mad. 519. 

Bahadoor {Maharajah) v. Euro Mohun , 6 See ewite, p. 299, - 

AcMrjee, W. R. (1864), M. R, 1; 


Impartible 

property. 
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pay the legal debts of such other person, whatever may be the 
purpose of such debts, to the extent of the assets received by 
him. 1 There is no obligation upon any other coparcener, who 
has acquired rights by survivorship to pay the debts of the 
deceased coparcener. 2 

Debts can be recovered from the person who has wrongfully come into 
possession of ■ the property of the deceased debtor. 3 

This would not apply to lands held on a tenure, which rendered it not 
transferable or saleable in execution of a decree. 4 

The question as to whether the debts of the holder of an impartible 
estate must be paid by his successor is not quite settled. It is clear TKat 
they are so payable in a case governed by the Bengal school of law, or in 
a ease governed by the Mitakshara school where the property has 
passed to a female heir, or to a separated kinsman, or where it has passed 
to a son or son’s son, and it was not incurred for illegal or immoral purposes ; 
also in any case where it was incurred for the necessities of the property. 

I The question remains whether in a case governed by the Mitakshara law a 
[ son or son’s son is bound to pay the debt, although it was incurred for an 
j immoral or illegal purpose, and ^whether an undivided collateral successor 
I is bound to pay although it was not incurred for a necessary purpose. The 
Courts have differed on this question . 5 It is submitted that as the property 
is not coparcenary, 6 the son or other heir is bound to pay out of the 
property any legal debt irrespective of its origin or purpose. 7 

1 W. Macnaghten’s “ Hindu Law,” Bahranath Singh (1882), 9 I. A. 104 ; 

ii. p. 284 ; Cole brooke’s “Digest,” vol. Jagjivandas Javerdas v. hndad AU 
i. 270 ; “ VyavaharaMayukha,” chap. (1882), 6 Bom. 211 ; Muppidi Papaya 
v. s. 4, para. 17 ; “ Da} r abhaga,” chap. v. Bamana (1883), 7 Mad. 85 ; Amende 
i. para. 47; “Narada Smriti,” chap. Bed v. Kali Prosad Singh (1884), 10 

iii. para. 22; cl Act. V. of 1881, ss. Calc. 677; S. C. on appeal, Kali 

101-105. Per shad Singh ( Tehait ) v. Amend Boy 

2 As to the sale of a share, see (1887), 15 I. A. 19 ; 15 Calc. 471 ; 

Kotta Bamasami Gheiti v. Bangan Appaji Bapuji v. Keshcw Shamrav 
Seshama Nayanivaru(iS81) 3 3 Mad. (1890), 15 Bom. 13. As to the 
145, at p. 167. As to impartible liability of a person who intermeddles 
property, see Nachiappa Ghettiar v. with the assets, see KMHsJi Ghandra 
Chinnayasami Naicker (1906), 29 Acharjya ChowdKry v. Badhiha Mohan 
Mad. 453 ; Zemindar of Karvetnagar Boy (1907), 35 Calc. 276 ; 12 C. W. 'N. 
v. Trustee of Tinmalai (1909), 32 237. 

Mad. 429 ; Bajah of Kalahasii v. 5 In Bajah of Kalahasti v. A chi* 
Achigadu (1905), 30 Mad. 454. geidu (1905), 30 Mad. 454, and Bam 

s See Magaluri Garudiah v. Nam- Das Marwari v. Braja Bekari Singh 
yana Bungiah (1881), 3 Mad. 359; (Tekail) (1902), 6 C. W. N. 879, the son 
Kanahamma v. Venhataratnam (1884), was held to be bound by the debt. 

7 Mad. 586 ; Prosmmo Chunder Bhut- A different view was adopted in 
tacharjee v. ICristo Chyiunno Pal Nachiappa Ohaitiar v. Chinnayasami 
(1878), 4 Calc. 342; 3 C. L. R. 154 ; Naiclcer (1906), 29 Mad. 499, and 
Surbomungola Dabee v. Mokenelronaik Kali Krishna Sarkar v. Baghunath Deb 
Nath (1874), 4 Calc. 508; KUtish (1903), 31 Calc. 224. 

Ghandra Acharjya Glmvdhury v. Bad- 6 Ante, pp, 263, 264. 

hiJea MohunBoy (1907), 35 Calc. 276 ; 7 Shy am Lai Singh v. Bijay N. 

12 C. W. N. 237. Kunda Bahadur {Baja) (1917), 2 Pat. 

4 See. Nilmoni Singh {Bajah) v. L. J. 136. Ante, p, 323, 
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PARTITION. 

Partition is the process by which the members of a joint 
family become separate, and cease to be coparceners . 1 

Under the Mitakshara school separation may be effected 
either by a partition of the title, i.e. by an ascertainment of the 
shares of the coparceners, and by a separation of such shares in 
interest, the coparceners thereafter holding as tenants in com- 
mon, or by a, partition of the property by metes and bounds. 

According to the Dayabhaga school it consists of a division 
of the property by metes and bounds between the coparceners 
in accordance with their shares. 

Who is Entitled to Partition. 

“ The ordinary rule is that if persons are entitled beneficially 
to shares in an estate, they may have a partition.” 2 

As to the rights of tenure holders, see Bhagwat SaJm v. Repin Behari 
Mitter (1910), 37 I. A. 198 ; 37 Calc. 918; 14 C. W. N. 962 ; 12 Bom. L. B. 
997; Salimullah v. Prdbhat Chandra Ben (1916), 43 Calc. 118; Bam 
Lochi Koeri v. Collingridge (1907), 11 C. W. N. 397. 

Except in Bombay 3 an agreement for consideration 4 not to partition 
coparcenary property binds the actual parties thereto, 5 but it does not 
bind their representatives, or, unless there be an agreement not to assign, 
their assignees. 6 

1 Cunningham’s cc Hindu Law,” p. 5 Ramdhone Ghose v. Anund 
136. As to the mode by which such Chunder Ghose (1865), 2 Hyde, 93; 
separation is effected, see post, pp. Bajender Butt v. Sham Cltund Miller 
343 et seq. (1880), 6 Calc. 106 ; Krishnendra Nath 

. 2 Shankar Balcsh v. Hardee BaJcsh Sarkar r. Bebendra Nath Sarkar (IQ 08), 

(1888), 16 I. A. 71, at p. 75 ; 16 Calc. 12 C. W. N. 793, explaining Srimolian 
397, at p. 405. See Secretary of State ThaJcur v. Macgregor (1901), 28 Calc, 
v. Kamachee Boy e Sahaba (1859), 7 769, at p. 786, and Madhanath 

M. I. A. 476, at p. 537; 4 W. R. P. C. Mookerjee v. Tarruckmth Mookerjee ' 
42, at p. 45. This applies equally to (1875), 3 0. W. N. 126. See Subbar ay a 
widows, Sellamy. Ghinnammal (1901), Tawker v. Ma jar am Tawker (1901), 
24 Mad. 441. 25 Mad. 585. 

s Ramlinga Hhanapure v. Yiru- 6 Anath Nath Bey v. Mackintosh 
pakshi Hhanapure (1883), 7 Bom. 538. (1871), 8 B. L. B. 60 ; Anand Chandra 

4 Srimohan Thakur v. Macgregor Ghose v. Bran Kisto Butt (1869), 3 

(1901), 28 Calc. 769, at p. 786 ; Bad - B. L. B. O. C. 14; 11 W. B. O. C. 19 ; 
■Jianath Mookerjee v. Tarrucknat'h Pirojshah v. ManibJmi ( 191 1 ), 36 Bom. 

Mookerjee (1875), 3 C. W* N. 120. : 53' ; 13 Bom. L. B. 963. 
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A direction in a will prohibiting partition has no effect, as it is a condi* 
tion repugnant to the gift.* Similarly, the owner of property cannot by 
mere contract during his life prevent his heirs from partitioning property 
after his death . 1 2 3 

By custom or by the terms of a grant from Government property may 
be impartible . 3 

Except in the case of a suit by a minor , 4 the Court has no 
discretion to refuse partition . 5 Each coparcener is at liberty to 
elect to separate from the joint family, but he cannot force a 
separation among the others against their will . 6 

Under the Bengal school of law, every adult coparcener, male 
or female , 7 is entitled to enforce partition of the coparcenary 
property. 

Except that there can be no partition directly between 
grandfather and grandson while the father is alive , 8 or between 
great-grandfather and great-grandson when the father or 
grandfather is alive, every adult coparcener is, under the 
Mitakshara school of law, entitled to enforce partition. 

“ According to the Mitakshara law, all the male descendants of the 
common ancestor have an interest in the property, and any of them may 
demand partition, unless excluded by some disability. The descendants 
of the common ancestor may live together for generations ; and when 
partition is to take place, all that is necessary is to ascertain their mutual 
relationship . 9 

“ The property in the paternal or ancestral estate acquired by birth 


1 Mokoondo Lall Shaw v. Goncsh 
Ckunder Shaw (1875), 1 Calc. 104 ; 
Raikishori Dasi v. Debendranath Sircar 
(1887), 15 I. A. 37; 15 Calc. 409. 
Act X of 1865 (Succession), s. 125, 
applied to certain Hindu wills under 
the Hindu Wills Act (XXI. of 1870) 
by s. 2 of the latter Act. 

2 Rajender Dutt v. Sham Chund 
Milter (1880), 6 Calc. 106. 

3 See Vinayak v. Gopal (1903), 30 
I. A. 77; 27 Bom. 353 ; 7 0. W. N. 
409 ; 5 Bom. L. R. 408. 

4 Post , pp. 328, 329. 

5 Sellam y. GMnnammal (1901), 24 
Mad. 441, at p. 443 ; Lade v. Sadashiva 
(1904), 6 Bom. L. R. 35. 

6 Manjanatha v. Narayana (1882), 
5 Mad. 362, at p. 367. As to the 
presumption of a general partition, see 
ante, p. 222. 

7 Burga Nath Pramanick v. Chinia - 

mani Demi (1903), 31 Calc. 214 ; S 


C. W. N. 11. As to the case of a 
childless widow, who is entitled to a 
very small share, see post, p. 328, 
note 7. 

8 Bishen Chand (Rai) v. Asmaida 
Koer (Mussumat) (1884), 11 L A. 
164, at p. 179 ; 6 All. 560, at p. 574 ; 
“ Mitakshara,” chap. i. sec. 5, para. 3. 
A different view was adopted in 
Jogul Kishore v. S'hib Sahai (1883), 
5 All. 430 ; see Apaji Narhar Kulkarni 
v. Ramchandra Ravji Kulkarni 
(1891), 16 Bom. 29. Although the 
grandson may be unable to enforce 
partition he is a coparcener. Appa- 
rently if his interest be sold (see mite , 
p. 300), the purchaser could not 
enforce partition (see post, p. 331), 
and might have to run the risk of 
waiting until the death of the father 
before suing for partition. 

9 Bhattacharya’s “ Hindu Law/’ 
2nd ed. p. 322. 
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under the Mitakshara law is . . . so connected with the right to a partition 
that it does not exist where there is no right to it.” 1 

Under the Mitakshara law , 2 a son 3 is entitled to partition Right of son, 

x grandson, and 

of the coparcenary estate, whether movable or immovable , 4 as great-grand- 
against his father . 5 On his father’s death, but not until then, 
he is entitled to partition as against his father’s father . 6 On the 
death of his father and his father’s father he has a similar right 
against his father’s father’s father . 7 

On the death of his father he represents his father’s right to claim 
partition against his father’s father. 8 

Even when his father and grandfather are both alive, a suit for partition 
may be brought by a coparcener, if they allow the property to be wasted 
and his interest to be imperilled. y 

Where two or more women hold property jointly as in the Partition 
cases of widows or daughters succeeding as heirs, although one women, 
of them may not be absolutely entitled to enforce a partition, 
she is entitled to partition if they cannot hold the property 
peaceably , 10 but such partition does not affect the right of 

1 Sartaj Kuari {Rani) v. Deoraj a son cannot in the lifetime of his father 

Kuan {Rani) (1888), 15 I. A. 51, at sue his father and uncles for partition 
p. 64 ; 10 AIL 272, at p. 287. (see also Jivahkai v. Vadilal (1005), 

2 This question cannot arise under 7 Bom. L. R. 232), but the Madras 
the Bengal school, ante, pp. 223, 224. High Court has dissented from this 

3 As to illegitimate sons, see ante , view, Suhba Ayyar v. Ganasa Ayyar 

pp. 227, 228. (1805), 18 Mad. 179, see also Bhatta- 

4 Jugmohandas Mangaldas v. Man - charya’s “ Hindu Law,” 2nd ed., pp. 

galdas Nathubhoy {Sir) (1886), 10 324, 325. It is submitted that the 

Bom. 528. view of the dissenting Judge (Telang, 

5 Sura j Bunsi Koer v. Sheo Proshad J.) in the Bombay ease was correct. 

Singh (1879), 6 I. A. 88, at p. 100 ; 6 Nagalinga Mudali v. Subbirama- 

5 Calc. 148, at p. 165; 4 C. L. R. naya Mudali (1862), 1 Mad. H. C. 

226, at p. 233 ; Apaji Narhar Kid - 77. 

Jcarni v. Ramchandra Ravji Kulkarni 7 This follows from the fact that 
(1891), 16 Bom. 29, at pp. 32, 33 ; the great-grandson acquires a right 
Raja Ram, Pewary v. Luchmun Persad by birth, ante, p. 225. 

(1867), B. L. R. P. B. 731, at p. 738 ; 8 “Mitakshara,” chap. i. see. 5, 

8 W. R. C. R. 15, at p. 20; Laljeet para. 1. 

Singh v. Rajcoomar Singh (1873), 12 9 Rameshwar Prosad Singh v. Lachmi 

B. L. R. 373 ; 20 W. R. C. R. 336 ; Prosad Singh (1903), 31 Calc. Ill j 
Suhba Ayyar v. Ganasa Ayyar (1895), 7 C. W. N. 688. 

18 Mad. 170; Kaliparshad v. Mam - 10 Nilamani Patta Maha Devi Gam 

charan (1876), 1 AIL 159 ; Cassumhhoy {Sri GajapatH) v, Radhamam Patta 
Ahmedbhoy v, Ahmedbhoy Hubibhoy Malm Devi Gant{Sri GajapatM) (1877), 

(1887), 12 Bom. 280 (a case of Khoja 4 I. A. 212, at p. 221 ; 1 Mad, 290, at 
Mahomedans). It was held by a p. 300; 1 C. L. R. 97, at pp. 104, 105; ■ 
majority of the full bench in Apaji ChMitar Runway v. Gaura Kunwar 
Narhar Kulkarni v. Ramchandra Ravji (1911), 34 AIL 189 ; Sunday {Mussa- 
Kulkarni (1891), 16 Bom. 29, that mat) v. Parbati {Musmmmat) (1889), 
although a son can sue his father alone, 16 I. A. 186; 12 All. 51, and cases 
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? survivorship of the co-widow or sister , 1 and must be effected 
in such a way as not to prejudice the reversionary heirs . 2 

This case frequently occurs under the Bengal school of law. Under the 
Mitakshara school it could only occur with regard to the separate acquisi- 
tions of the husband or father, 3 or in the case where the husband or father 
died without leaving any coparcener surviving him, or perhaps in a case 
where a share is allotted to wives on a partition. 4 

Where a widow or daughter is entitled to a partition a purchaser of her 
share is also entitled to partition. 6 

Where a Hindu widow is entitled to partition, and there is a reasonable 
apprehension that she will waste the movable property allotted to her 
share, sufficient provision should be made in the final decree for parti- 
tion, for the prevention of such waste, to safeguard the interests of the 
reversioners. 0 

Ifc has been held that in a suit for partition by a widow the Court 
' has a discretion. 7 

Where a coparcener is a minor, and his interests are likely 
to be prejudiced by the property remaining joint, as, for instance, 
where his coparceners are wasting the property, or setting up 
rights adverse to him, or decline to provide for his maintenance, 
| or it be otherwise for his interest that there should be a partition, 
|| a suit 8 for a partition can be brought on his behalf , 9 even against 

below, note 1. Ariyaputri v. Ala- 4 Post, pp. 331, 332. 

melu (188S), 11 Mad. 304 ; Durga 6 J anokinath Mukhopadhya v. Mo- 

Dat v. Gita (1911), 33 All. 443 ; contrd ihuranath Mukhopadhya (1883), 9 
Kathaperumal v. Venkabai (1880), 2 Calc. 580 ; 12 C. ll R. 215. 

Mad. 194 ,* Sellam v. Chinnammal 6 JDurga Nath Pramanik v. Chin- 

(1901), 24 Mad. 441; Jijoyiamba tamoni Dassi (1903), 31 Calc. 214 ; 8 

Bayi Sahiba (H. H. M.) v. Kamakshi C. W. N. 11. See J anokinath Mukho - 
Bayi Sahiba (H. H. M.)(1868), 3 Mad. padhya v. Motlmranath Mukhopadhya 
H. C. 424. (1883), 9 Cafe. 580 ; 12 C. L. R. 215. 

1 Nilamani Patia Malta Devi Gam 7 Mohadeay Kooer v. Haruknarain 
(Sri Gajapathi) v. Eadhamani Patta (1882), 9 Calc. 244, at p. 250. See 
Malta Devi Gant ( Sri Gajapathi) also cases, above, note 1. It was 
(1877), 4 I. A. 212; 1 Mad. 290; said in Soudaminey Dossee v. Jogesh 
1 C. L. R. 97 ; Dal Koer (Musst.) v. Chunder Dutt (1877), 2 Calc. 262, at 
Pa?ibas Koer (Musst.) (1904), S C. W. p. 271, that the Court would probably 
3ST. 658 ; Eindnamma v.Venkataramap - refuse partition by metes and bounds 
pa (1866), 3 Mad. H. C. 268 ; Padma- to a childless widow who was entitled 
mani Dasi (Srimati) v. Jagadamba to a very small share. 

Dasi (Srimati) (1871), 6 B. L. R. 134 ; 8 I.e. either a suit in a Civil Court, 

Eari Narayan Jog v. Vital (1907), 31 or a proceeding in a Revenue Court. 
Bom. 560 ; 9 Bom. L. R. 1049. 9 Damoodur Misser v. Senabuiiy 

2 Dal Koer (Musst.) v. Panhas Misrain (1882), 8 Calc. 537 ; 10 

Koer (Musst.) (1904), 8 C. W. N. 658; C. L. R. 402 ; Mahadev Balvani y. 
J anokinath Mukhopadhya v. Mothu- Lalcshrnan Balvant (1894), 19 Bom. 
ranaih Mukhopadhya (1883), 9 Calc. 99 ; Tlmngam Pillai v. Suppa Pitta, i 
580 ; 12 C. L. R. 215. (1888), 12 Mad. 401 ; Kamakshi 

3 Jlmnna Knar v. Cham SuM ( 1881), Ammal v. Chidambara Eeddi ( 1 866). 

3 All. 400.: 3 Mad, H. C. 94 ; AUmelammal v. 
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his father . 1 If there be no such special circumstances, such suit 
cannot be instituted on his behalf . 2 

The same principle would apply to reviving on behalf of a minor a suit 
for partition instituted by his father , 3 provided it be clear that the omission 
to continue the suit does not prejudice the minor’s rights to the property. 

It is not ordinarily in the interests of a minor member of a joint Hindu 
family, or of any other minor joint-owner, that his share should be separated. 
Primd facie , a partition is not for a minor’s benefit, because, ordinarily 
speaking, the family estate is better managed, and yields a greater ratio 
of profit in union than when split up and distributed among the several 
parceners, and moreover, by partition, a minor member of a Mitakshara 
family would lose the benefit of survivorship / 1 There is also the danger of 
the minor’s property being wasted by the costs of litigation. 

Such special circumstances, as would render a suit for 
partition necessary in the interest of the minor, would justify 
a guardian in arranging a partition , 5 or submitting it to 
arbitration . 6 

adult co-sharer insists upon partition the guardian 
cannot resist it, but must do his best in the interests of the 
minor . 7 

A. partition by arbitration , 8 or by arrangement , 0 or by the 
Collector , 10 is binding on a minor, and can be enforced by him , 11 
provided that he be not injuriously affected thereby, that it 


Arunachellam Pillai (1866), 3 Mad. “ Hindu Law,” 8th ed., pp. 661, 662. 
H. 0. 89 ; Lelchraj Kooer (Mussamut) 5 Ante, p. 328. Sec Parbati ( Mus - 
v. Dyal Singh ( Sirdar ) (1876), 25 ammat ) v. Naunihal Singh ( Ghaudkri ) 
W. R. C. R. 497. (1909), 36 I. A. 71 ; 31 All. 412 ; 13 

1 Bholanath v. Ghasi Bam (1907), C. W. N. 983 ; 11 Bom. L. R. 878. 

29 All. 373. West and Biihler, 2nd ed., p. 303. 

2 Damoodur Misser v. Senabutty 0 Jagan Nath v. Mamin Lai (1894), 

Misrain (1882), 8 Calc. 537; 10 16 All. 231. 

C. L. R. 401 ; AUmelamnial v. Am- 7 See Nallappa Reddi v. Balammal 
mchellam Pillai (1866), 3 Mad. H. (1864), 2 Mad. H. 0. 182. 

<1 69 ; Svamiyar Pillai v. Chokkalin- a Ramnarain Poramanich v. 'Sree- 
gam Pillai (1862), 1 Mad. H. C. 105. muity Dossee (1861), 1 W. R. C. B. 
If the suit be not for the benefit of 281. 

the minor, the Court will refuse to 9 Deo Bitnsee Kooer ( Mussamut ) v. 
decree partition: Bachoo HurJcisson - Dwarlcanath ( 1868), 10 W. R. C. R. 
das v. Mankorebai (1907), 34 1. A. 107 ; 273 ; S. C. Deowanii v. Dwarlcanath, 

31 Bom. 373 ; 11 C. W. N. 769 ; 9 SB. L. R. 363, note ; Daya Shankar v. 
Bom. L. R, 646. Hub Lai (1914), 37 AIL 105. 

3 Parvafhi v. Manjayakarantha 10 Hari Prasad Jha (Baboo) v. 

(1870), 5 Mad. H. C. 193. Muddan Mohan Thahur (1872), 8 

4 Kamahshi Ammal v. Chidambara B. L. R., Ap. "72;. 17 W. R. C. B. 

;3 Mad. H. 0. Kep. ; 217. 

Macnaghten’s “Hindu Law,” vol. ii. 11 Awadh Sarju Prasad Singh v. 
chap. i. s. 3, case 10; Mayne’s Sita Ram- Singh (1906), 29 All. 37. 
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be fair, that he be duly represented, 1 and that the person 
representing him in such proceedings act bond fide and with 
a due regard to his interest, 2 

44 There is no doubt that a valid agreement for partition may be made 
l during the minority of one or more of the coparceners. That seems to 
follow from the admitted right of one coparcener to claim a partition, and 
if an agreement for partition could not be made binding on minors, a 
partition could hardly ever take place. No doubt, if the partition were 
unfair or prejudicial to the minor’s interests, he might, on attaining his 
majority, by proper proceedings set it aside so far as regards himself.” 3 

Effect of birth When a son is bom to the father of a Mitakshara family, 
parUtion. er after there has been a partition between him and his sons, the 
afterborn son is not entitled to a redistribution, 4 unless he was 
conceived at the time of the partition, 5 but he is to the exclusion 
of his separated brethren entitled as a coparcener to the share 
allotted to his father, and to succeed as heir to his father. 6 

It has been held that where the father has reserved, no share for him- 
self on the partition, an afterborn son is entitled to a share, 7 

In a case governed by the Bengal school, a posthumous son 
would be entitled to reopen a partition made by his brothers 
after his father’s death and before his birth. 8 

1 Absent co- As to the effect of a partition on the rights of coparceners 

I parceners. 

1 Lai Bahadur Singh v. Sispal 4 Yekeyamian v. Agniswarian 
Singh (1892), 14 All. 498 ; Krishnahai (1869), 4 Mad. H. C. 307; Shiva jirao 

, v. Khangowda (1893), 18 Bom. 197; v. Vasantrao (1908), 33 Bom. 267 ; 10 

Daya ShanJcar v. Huh Lai (1914), 37 Bom. L. R. 778 ; Qunpat v. Gopalrao 
AH 105. (1898), 1 Bom. L. R. 123. 

2 Kalee Sunkur Sannyal v. Denen- 5 Mmakshi v, Virappa (1884), 8 
dro Nath Sannyal (1874), 23 W. R. Mad. 89. 

C. R. 68 ; Chanvirapa v. Danava 6 See Nawal Singh v. Bhagwan 
(1894), 19 Bom. 593 ; Nallapa Beddi Singh (1882), 4 All. 427 ; Gunpat v. 
v. Balammal (1864), 2 Mad. H. 0. Gopalrao (1898), 1 Bom. L. R. 123. 
182. As to cases governed by Mala- Where one son lias separated, the 
bar law, see Arayalprath Kmhi Docker afterborn son is entitled to share with 
; v. Kanthilath Ahmad Kuii (1905), 29 the father and the united sons, but 
Mad. 62. has no right to a share of the property 

3 Balkishen Das v. Bam Nardin allotted to the separated son, Ganpat 

Baku (1903), 30 I. A. 139, at p. 150 ; Venkatesh Despande v. Gopalrao Ven- 
30 Calc. 738, at p. 752 ; 7 C. W. N, katesh Despande (1899), 23 Bom. 636. 
578, at p. 580 ; 5 Bom. L. R. 461. 7 See Chengama Nayudu v. Muni* 

As to the limitation for such suits, see sami Nayudu (1896), 20 Mad. 75; 
Lai Bahadur Singh v, Sispal Singh W. Macnaghten’s 44 Hindu Law,” 
(.1892), 14 All. 498 ; Krishnahai v, vol i. p. 47. 

Khangowda (1893), 18 Bom. 197 ; 8 44 Layabhaga,” chap. vii. para. 

Chanvirapa v. Danava (1894), 19 Bom. 10. 

593. 
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who are absent, Sir Thomas Strange 1 says as follows : “ Upon 
the same footing, in this respect, with minors are absentees, 
residing in a foreign country , 2 whose consent, at the time, not 
being attainable, partition may proceed without it, the law 
enjoining the preservation of their respective shares, till the one 
arrive at majority, and the other returns ; and this is the case 
of the latter to the extent of the seventh in descent, the right of 
parceners remaining at home, being lost by dispossession beyond 
the fourth.” 3 

This would, of course, be subject to the law for the limitation of suits. 4 

The purchaser of the share of a coparcener, either at an Purchaser 
execution sale 5 or by a voluntary transfer, where such transfer 
is valid , 6 has the same right of partition as the coparcener whose 
share was purchased by him, and is entitled to have a separate 
portion allotted to him , 7 but he may be compelled to sell to a 
coparcener a share of a dwelling-house purchased by him . 8 

As to a suit by a transferee for partition, see post, p. 334. 

Eights of Wife and Widow. 

Under the Mitakshara school of law, except in Southern Rights oi wife 
India, on a partition of coparcenary property by a father and 011 partltl0n ’ 
his son or sons (or purchasers of their shares ®), the wife of the 

1 “Hindu Law, 15 vol. i. pp. 200, 209; JanoH Nath Mukhopadhya v. 

207. Mothuranath Mukhopadhya (1883), 9 

2 The rules as to what is a foreign Calc. 580 ; 12 C. L. R. 215 (a suit by 
country (Colebrooke’s “ Digest,” vol. a purchaser from one of two widows) ; 
ii p. 29), such as difference of lan- Alamelu v. t Bangasami (1884), 7 Mad. 
guagc, the intervention of a mountain 588 ; Pandurang Anandrav v. Bhaskar 
or great river, countries being ac- Shadashiv (1874), 11 Rom. H. G. 72 ; 
counted distant whence , intelligence Lull Jha {Baboo) v. Juma Buksh 
is not received in ten nights, would {Shaikh) (1874), 22 W. R. C. R. 116; 
probably be disregarded in view of Lochun Singh v. Nemdharee Singh 
modem means of communication. (1873), 20 W. R. C. R. 170; Bughoo- 

3 “Dayabhaga,” chap. viii. ; Cole- nath Panjah v. Lucklmn GImnder 
brooke’s “Digest,” vol. ill pp. 440, Dullal Ghowdhry (1872), IS W.B.C. R. 

448 ; “ Daya-Krama Sangraha,” chap. 23; Anand Chandra <Ghose v. Bran- 
ix. ; Strange’s “ Hindu Law,” vol. ii. JcistoDuM (1869), 3 B. L. R. O. C. 14. 
pp. 327, 390. As to his share on partition, sec ante, 

* See Aet IX of 1908, Sched. I, pp. 301, 302. 

Arts. 127, 144. 8 Aet IV. of 1893, s. 4, post, p. 

Ante, p. 300. ' . 357. 

6 Ante , pp. 301, 302. 9 Sumrun TlmJcoor v. Chundermun 

7 Bepin Behari Moduck v. Ball Misser (1881), 8 Gale. 17 ; 9 O. L. R. 

Mohun CMttopadhya 12 Gale. 415. 
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father is entitled to have allotted to her for her separate enjoy- 
ment a share equal to a son’s shared in order to provide for her 
maintenance . 3 

Mr. Mayne 3 stated that in Southern India the practice of allotting 
shares to wives is obsolete. Having regard to old authorities of the Dravida 
school it was not settled whether the father retained for them the shares 
which are assigned to his wives, or whether, as in the case of the Benares, 
Bombay, and Mithila schools, the shares should be made over to the wives 
themselves . 4 

As under the law of the Bengal school a father is entitled to the absolute 
disposal of his property, whether ancestral or self -acquired , 5 this question 
cannot arise. In the rare case of a father partitioning his property amongst 
his sons, it is said that “ his sonless wives are each entitled to a share equal 
to that of a son, or to half G of such share, according as they are unprovided, 
or provided, with stridhma ” ? 

If the wife has previously had separate property given to 
her by her husband or father-in-law, she takes so much as with 
such separate property would amount to a share equal to that 
of one of the sons . 8 


1 Damoodur Misser v. Senabutty (1873), 12 B. L. R. 363, at p. 383 ; 

Misrain (1882), 8 Calc. 537 ; 10 C. 20 W. R. C. R. 337, at p. 340 ; J air am 
L. R. 401; Dula.r Koeri v. Dwar- Nathu v. Nathu Shamji (1906), 31 

Icanaih Misser (1904), 32 Calc. 234 ; Bom. 54; 8 Bom. L. R. 632. Strange’s 

9 C. W. JST. 270 ; Summit Thakoor “ Hindu Law,” voL i. p. 189. Baner- 
v. Qhundermun Misser (1881), 8 Calc, jee’s “Law of Marriage,” 2nd eel, p. 
17; 9 C. L. R. 415; MaJiabeer Per sad 141. See, however, Dular Koeri v. 
v. liamyad Singh (1873), 12 B. L. R. Dwarkanath Misser (1904), 32 Gale. 
90, at p. 99 ; 20 W. R. C. R. 192, at 234, at p. 242 ; 9 C. W. N. 270, at p. 

p. 196 ; Laljeet Singh v. Rajcoomar 276. 

Singh (1873), 12 B. L. R. 373 ; 20 3 Mayne’s “ Hindu Law,” 8th ed., 

W. R. C. R. 337 ; Pursid Narain Sing p. 664 ; Meenatchee v. Chedumhra 
v. Hunooman Sahay (1880), 5 Calc. Gheity , Mad. dec. of 1853, 61. 

845, at p. 854 ; 5 C. L. R. 576, at p. 4 See “Smriti Chandrika,” chap. ii. 
585. In each of the above cases the s. 1, 39 ; “Parasara Madhavya-Daya- 
partition was at the instance of a son, vibhaga ” (Burnell’s translation), p. 
but it is submitted that the same prin- 8 ; Strange’s “ Hindu Law,” vol. i. 
ciple would apply when the partition p. 189. 
was at the instance of the father, see 5 Ante , p. 224. 

“ Mitakshara,” chap. i. s. 7, paras. 6 See, however, Colebrooke’s “ I)i- 
1, 2. See “ Vyavahara Mayukha,” gest,” vol. iii pp. 20-25. 
chap, iv., paras. 4, 5, 11 ; “Smriti 7 Banerjee’s “Law of Marriage,” 
Chandrika,” chap. ii. s. 1, para. 39 ; 2nd ed., pp. 140, 141, 142 ; “ Daya- 
“ Vivada Chintamani ” (P. C. Tagore’s hhaga,” chap. iii. s. 2, paras. 31, 32 ; 

translation), pp. 230, 231; Cole- “ Baya-Krama Sangraha,” chap. vi. 

brooke’s “Digest,” vol. iii. p. 12. paras. 22-28 ; “ Dayatattwa,” chap. 
This includes a stepmother of the ii. paras. 13-18. 

Sons. MacnaghtenV “ Hindu Law,” 8 “ Mitakshara,” chap. ii. s. 11 5 
vol. i. p. 50. para. 5. Jairam Nathu v. Nathu 

2 Laljeet Singh r. Rajcoomar Singh Shamji (1906), 31 Bom. 54 ; 8 Bom. 
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Except in Southern India, where, it is said, the practice is 
obsolete , 1 a widow is, on a partition of coparcenary property 2 
(but not on a mere severance of interest 3 ) between her sons 
(or purchasers of their shares ), 4 entitled to a share equal to that 
of one of her sons in lieu of maintenance . 5 

The Calcutta High Court allows her a son’s share on a parti- 
tion between her sons and grandsons , 6 but the Allahabad High 
Court denies such right . 7 

In Madras a mother is, according to the “ Smriti Chandrika,” entitled 
on partition between her sons to have allotted to her a portion sufficient for 
her maintenance, but not exceeding the share of one of her sons. 8 

Except under the Bengal school , 9 a soilless widow is entitled 


L. R. 632. See Mahabeer Persad v. 271; Bakshman Ramchandra J osh i v, 

Ramyad Singh (1873), 12 B. L. R. 90, Satayabhamabai (1877), 2 Bom. 494, 

at p. 99 ; 20 W. R. C. R. 192, at p. at p. 504 ; Beeby v. Kshitish Chandra 

196. Acharya Chaudhuri ( 1914), 18 C. W. 

1 Mayne’s 44 Hindu Law,” 8th ed., N. 631 ; Sheo Dyal Tewaree v. Judoo- 

pp. 664, 665, 866. mth Tewaree (1868), 9 W. R. 0. R, 61. 

2 She is not entitled to such right In Thulcoo Baee Bhide v. Rama Bam 

in property which has been acquired Bhide (1824), 2 Borr. 446, at p. 454, 

by the sons without any aid from the the pundits declared that the mother 

estate of their ancestors. had a right to a share, although there 

3 Beti Kunwar v. Janhi Kunwar was only one son. See also cases in 

(1910), 33 All. 118. West and Biihler, 2nd ed., pp. 391, 

4 A-mrila Ball Milter v. Manich 392. 

Ball MulUclc (1900), 27 Calc. 551; 6 Badri Roy v. Bhugwat Narain 

4 C. W. N. 764; Jogendra Chunder Dobey (1882), 8 Calc. 649 ; HO. L. 

Chose v. Fulkumari Dassi (1899), 27 R. 186 ; Puma Chandra Chakravarti 

Calc. 77 ; 4 0. W. N. 254. v. Barojini JDebi (1904), 31 Calc. 

5 Ganesh Dutt Thakoor {Chowdhry) 1065 ; 8 C. W. N. 763; Bibbosoondery 

v. Jewach Thakoorain ( Mussummat ) Dabia v. Bussoomutty Dabia (1881), 

(1903), 31 I. A. 10, at p. 15; 31 7 Calc. 191 ; Prawnkissen Milter v. 

Calc. 262, at p. 271 ; 8 C. W. N. Muitysondery (1841), Fulton, 389. 

146, at p.150; 6 Bom. L. R. 1 ; Hem- 7 Radha Kishen Man v. Bach - 
cmgini Dasi (Brimaii) v. Kedarnath haman (1880), 3 AIL 118; Bheo 

Kudu Chowdhry (1889), 16 I. A. 115; Narain v. Janhi Prasad (1912), 34 

16 Calc. 7 58 ; Torit Bhoosun Bo?merjee All. 505. 

v. Taraprosonno Bonnerjee (1879), 4 8 Chap. iv. paras. 12-17. This is 

Calc. 756 ; Pursid Narain Bing v. in accordance with the practice in 

Hwiooman Bakay (1880), 5 Calc. 845; Madras : Mayne’s 44 Hindu Law,” 8th 

5 0. L. R. 576 ; Kishori Mohun Chose ed., p. 665. Mari v. . CMnnammal 

v. Monimohun Ghose (1885), 12 Calc. (1884), 8, Mad. 107, at p. 123.;: Venkti- 

165 ; Isree Pershad Singh v. Nasib tammal v. Andyappa Gheiti (1882), 6 

Kooer (ISS4), 10 Calc. 1017; Bilaso Mad. 130; Strange’s 44 Hindu Law,” 

v. Dina Nath (1880), 3 All. 88; vol. ii. p. 309. See Macnaghteifs 

Jodoonath Dey Sircar v. Brojonath Dey 44 Hindu Law,” vol. i. p. 50. 

(1874), 12 B. L. R. 385 ; Jugomohan 0 Damoodur Misser v, Sembulty 
Haidar v. Sarodamoyee Dossee (1877), Misrain (1882), 8 Calc. 537, at p. 
3 Calc. 149 ; Damodardas Maneklal 542 ; 10 0. L. S. 401, at p. 405. 
v. Uttamram Maneklal (1892), 1 7 Bom. 
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mother’s share. 

to a share on a partition between her stepsons . 1 A step- 
grandmother is similarly entitled in case of a partition between 
the sons of her stepson . 2 Under the Bengal school when a 
partition is made between sons of different mothers, each 
mother is entitled to a share equal to that of each of her sons . 3 

In a partition between sons by different wives the respective mothers 
are only entitled to share equally with their own sons the aggregate of the 
shares which an equal division among the brothers allots to those sons, or, 
in other words, the property must be first divided into as many shares as 
there are sons. Each widow then shares equally with each of her sons the 
portion allotted to her sons. 4 

In a Bombay case 5 where there was a partition between a son and 
his stepmother and her three sons, the stepmother was given one-fifth. 
According to the above rule, she would have been entitled to a three- 
sixteenth share. 

This right of the mother has been held only to apply to the case of a 
general partition, and not to a case where there has been only a partition 
of an item of the property at the instance of a stranger, 6 

It has also been held that this right only comes into operation when the 
partition is completed. 7 

Under the Bengal law a husband can by will, either expressly 8 
or by a bequest to other persons , 0 deprive his wife of a share on 
partition. 

A mere direction to divide the estate among the sons in accordance with 
the shastras does not exclude the widow’s right to a share. 10 

On a partition between her son’s sons, a widow is entitled to 
a share equal to that of a son’s son . 11 


1 Damoodur Misser v. Sembutty ram Manekktl (1802), 17 Bom. 271. 

Misrain (1882), 8 Calc. 537 ; 10 G. 6 Barahi Debt v. Debhamini Debi 
L. R. 401 (a Mithila case); Laljeet (1892), 20 Calc. 082. 

Singh v, Rajcoomar Singh (1873), 12 7 Sheo Dyal Tewaree v. Judoonath 

B. L B. 373 ; 20 W. R, C. R. 337 ; Tewaree (1868), 9 W. R. 61; ex- 

Thahur Proshad (Chowdhry) y. Bha - plained in Tej Protap Singh V. Champa 

gbati, 1 G. L. J. 142 ; Bar Narain v. Kalee Koer (1885), 12 Calc. 90. 

Bishamhliar Nath (1915), 38 All. 83. 8 Debendra Coomar Boy Chowdhry 

2 Vithal yPPraMad (.1915), 39 Bom. v. Brojendra Coomar Roy Chowdhry 

373 ; 17 Bom. L. 11. 361. (1890),' 17 Calc. 886, following Bhoo~ 

3 Hemangini Dasi (Srimati) v. hmmoyee Debea Choivdhrain r. Ba?n~ 

Xedar Bath Kudu Chowdhry (1889), kissore Acharj Chowdhry, Ben. S. D. 
101. A. 115; 10 Calc. 758. See Torit A. I860, p. 485. 

Bhoosun Bonner jee v. Taraprosono 0 Poorendra Nath Sen v. Hemangini 
Bomerjee (1879), 4 Calc. 756. Basi (1908), 36 Calc. 75 ; 12 C. w\ N. 

4 A ristobhabiney Dossee v. Asjfmtosk 1002. As to her right of maintenance 

Bom Mullick (1886), 13 Calc. 39; in such case, see ante, pp. 78, 79. 

Gaily Churn Mulhcic v. Janova Dossee 10 Kishori Mohun Chose v. Moni 
(1866), 1 Inch Jur. 284. Mohun Chose (1885), 12 Calc. 165. 

5 Damodardas Manehlal y. Uiiam - 11 Sorolah Dossee v. Bhoobun Mohun 
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On a partition between son’s sons and great-grandsons, she 
Is entitled to the share of a son’s son . 1 

When the partition is between grandsons by different sons, the share 
of the grandmother is to be ascertained by giving her such a share as she 
would take if each of the grandsons took equally. Thus if there be nine 
grandsons she will get one-tenth, and so on. The share which the grandsons 
themselves take depends upon the number in each stock, and upon whether 
their own mothers are alive. 

The right of a widow to a share on a partition between her Great-grand- 
great-grandsons is not expressly recognized by the Hindu law . 2 mother * 
The right would, it is submitted, be admissible upon grounds 
similar to those which confer a right upon a mother and grand- 
mother . 3 

In fixing the amount of her share, the widow must bej Gift by 
debited with the value of any gift or legacy which she Jnay: hu8bftnd# 
have received from her husband . 4 

Apparently, as in the case of allotting maintenance, her separate 
property must be taken into account, 5 but the fact that she has inherited 
a share from one of her sons does not deprive her of her right to a share 
on partition. 6 

In the absence of an express arrangement, a wife or widow \ 
has only a restricted interest in the property allotted to her | 
on such partition, whether she be governed by the Bengal 7 

Meoghy (1888), 15 Calc. 292, at p. doubted by Wilson, Works, v. 25. 

306 ; Sheo Dyal Tewaree v. Judoonath 3 See Sircar’s “ Vyavastha Dar- 
Tewaree (1868), 9 W. R. C. R. 61 ; pana ” 2nd ed., pp. 497, 498. 

“ Dayabhaga,” chap. iii. s. 2, para. 32 ; 4 Kishori Mohun (Those v. Moni- 

“ Day a-Krama-Sangraha,” chap, vii. mohun Ghose (1885), 12 Calc. 165; 

paras. 4, 6 ; “ Dayatattwa,” chap. ii. Judoonath Bey Sircar v. Brojonath 

para. 19 ; F. Macnaghten, 39, 41, 52, Bey Sircar (1874), 12 R. L. R. 385. 

54; Sircar’s “Vyavastha Darpana,” “ Mitakshara,” chap. i. s. 2, para. 9; 

2nd ed, pp. 493-498. Contrd Puddum “ Vyavahara Mayukha,” chap. lv. s. 

Moolch ee Bossee v. Rayee Monee Bossee 4, para. 1 8. 

(1869), 12 W. R. G. R. 409 ; S. 0, 6 Ante, p, 86. See “ Vyavahara 

on review, Rayee Monee Bossee v. MayUkha,” chap. iv. s. 4, para. 18. 

Puddum Mookhee Bossee (1870), 13 6 Jiigomohan Ilaldar v. Saroda - 

W. R. 0. R. 66, which was a case on moyee Bassee (1877), 3 Calc. 149 ; 

the same footing as a partition Poorendra Nath Sen v. Ilemangini 

between sons. See Puma Chandra Ba-si (1908), 36 Calc. 75 ; 12,0. W. N. 

dialer avarti v. Sarojini Bebi (1904), 1002. 

31 Calc. 1065, at p. 1076 ; 8 C, W. N. 7 Sorolah Bossee v, Bhoobim 
703, at p. 771. Mohun Neoghy (1888), 15 Calc. 292 ; 

1 Puma Chandra Chalcr avarti v. Hridoy Kant BkaMacharjee v. Behari 

Sarojini Bebi (1904), 31 Calc. 1065 ; Lai Mooherjee (1906), 11 0. W. N. 

8 O. W. N. 763. F. Macnaghten, 52. 239; Tripura Sivndari Debt v. Bah- 

a Colebrooke’s “ Digest,” vol. iii. shma Mohnm Roy (1906), 11 C. W, N.- 

p. 27,. F. Macnaghten, pp. 28, 51 ; 698. 
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or by the Mitakshara school . 1 It does not pass to her slndhan 
heirs , 2 and she cannot dispose of it by will . 3 

On her death it goes back, it is submitted, to the sons and grandsons 
from whose share it was deducted. 4 This question was not decided in 
Dcbi Mangal Prasad Singh v. Mahadeo Prasad Singh, 5 It depends upon 
whether the property is given to the woman in lieu of inheritance or in 
lieu of maintenance. 6 It is submitted that it is given to her in lieu of 
maintenance. 7 It was suggested in Dinesh Chandra Pag Chowdhury v» 
Biraj Kaminey Dasee (1911), 39 Calc. 87, at p. 100 ; 15 C. W. N. 945, at 
p. 952, that the right arises from a proprietary right. 

Although a right to maintenance is not a complete charge 
upon the property , 8 a right to a share in lieu of maintenance 
is not affected by a sale of an undivided share, whether before 9 
or during the pendency of a partition suit . 10 

It has been held that the loss of a right of maintenance 
would involve the loss of the right to a share on partition . 11 

It is, it is submitted, clear that when the share had been allotted, want 
of chastity would not devest the right. 12 

A wife or widow cannot, until there has been a partition 
or separation, enforce her right to a share , 13 even if by arrange- 
ment a share of the profits has been assigned to her for her 
maintenance , 14 or her name be recorded as a co-sharer , 15 and 

1 Debt Mangal Prasad Singh v. 88 ; Amrita Lai Mitter v. Manich Lai 

Mahadeo Prasad Singh (1912), 39 Mulliclc (1900), 27 Calc. 551 ; 4 

I. A. 121 ; 34 All. 234 ; 16 C. W. C. W. N. 764. See Deendyal Lai v. 

N. 409 ; 14 Bom. L. R. 220, re- Jugdeep Narain Singh (1877), 4 I. A. 

versing Debi Mangal Prasad Singh v. 247, at p, 256 ; 3 Calc. 198, at p. 209. 
Mahadeo Prasad Singh (1909), 32 All. 10 Jogendra Chunder Ohose v. Ful- 
253; Ghiddu v. Naubat (1901), 24 human Dassi (1899), 27 Calc. 77 ; 
AIL 67; Sri Pal Bai v. Surajbali S. 0. sub nomine Jogendro Chunder 
(1901), 24 All. 82. Chose v. Ganendra Nath Sircar? 4 

2 Cases ante, p. 335, note 7, and C. W. N. 254 ; ante, p. 93. 

above, note 1. 11 Sellam v. Chinnamal (1901), 24 

3 Hridoy Kant Bhattacharjee v. Mad. 441. See ante , p. 82. 

Behan Lai Mookerjee (1906), 11 12 See Moniram Kolita v. Kerry 

C. W. N. 89. Kolitany (1880), 7 I. A. 115 ; 5 Calc. 

4 See cases ante, p. 335, note 7, and 770 ; 6 C. L. R. 322 . 

above, note 3. 13 Sunder Baku v. Monolmr Lai 

5 (1912), 39 I. A. 121; 34 All. 234; Upadhya (1881), 10 C. L. R. 79, at 

16 C. W. N. 409 ; 14 Bom. L. R. 220. p. 80 ; Beeby v. Kshitish Chandra 
Their Lordships there said that it went Acharya (1914), 18 C. W. H. 631; 
back “to the estate from which it Strange’s “Hindu Law,” vol. i, pp. 
was taken,” 188, 189; Colebrooke’s “Digest,” 

6 Ibid. vol. iii. pp. 27, 422-427. 

7 See Beeby v. Kshitish Chandra 14 Bhoop Singh v. Phool Rawer 

Acharya (1914), 18 C. W. N. 631, and (Mussumat) (1867), 2 Agra, 368. 
other cases ante, p. 333, note 5. 15 Pema v. Jas Iiunwar (1913), 35 

8 Ante, p. 89. All. 527 ; Kailashi Kunwar v. Badri 

9 Bilaso v, Dinamth (1880), 3 AIL Prasad (1913), Ibid, 548, 
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until partition she has no alienable interest . 1 When there has 
been a partition, or a separation, she may sue for her share . 2 
She is a necessary party to a suit by a son against her hus- 
band , 3 or to a suit between her sons, for partition; but the 
omission to reserve a share for the mother does not render the 
partition invalid . 4 She may acquiesce in such omission . 5 

A woman, -who is not a coparcener, is not entitled to a No other right 
share except on such partition as is above mentioned . 6 ° n paitmon * 

Although some of the ancient writers gave her the right to a one- sister, 
fourth share , 7 a sister is not entitled to a share on a partition . 8 As she ;; 
is entitled to her maintenance until marriage, and to her marriage expenses 
out of the family property , 9 provision therefor should be made at the time 
of the partition. 

Allotment of Shares. 

To effect a partition in a case governed by the Dayabhaga 
it is necessary to know the dates of birth and death of pre- 
deceased members. But in a Mitakshara family the surviving 
members remain in possession of the whole property, as if the 
predeceased members never existed/’ 10 

On a partition shares are allotted in accordance with the shares oa ; • 

^ , partition. 

following rules. - 


partition. 


There is nothing in law to prevent an arrangement upon a different 
footing , 11 so far as the interests of adult coparceners are concerned, but 
an arrangement between the parties to a partition that the shares should 
be inalienable, and should revert to the original coparceners, cannot be 
upheld . 12 


1 Judoonath Tewaree v. Bishonath 
Tewaree (1868), 9 W. R. C. R. 61. 

2 Bam Joshi v. Laxmibai (1864), 
1 Bom. H. G. 189, and cases mite, 
p. 333, note 5. 

3 Laljeet Singh v. Majcoomar Singh 
(1873), 12 B, L. R. 373, at p. 383; 

. . 20 W. K. a R. 336, at p. 340. 

4 Ganesh Duti Thahoor { Clmvdhry) 
"v. Jiiwach Thalcoorain {Musmmat) 
(1903), 31 I. A. 10, at p. 15 ; 31 Calc. 
262, at p. 271 ; 8 C. W. N. 146, at 
p. 150 ; 6 Bom, L. R. I. 

5 Ibid. 

6 Sheo Dyed Tewaree v. Judoonath 
Tewaree (1868), 9 W. R. C. R. 61. 

7 “Harm,” chap. ix. para. 118 ; 
“ Mitakshara,” chap. i. s. 7, paras. 
5-10 ; “ Dayabhaga,” chap. iii. s. 2, 
paras. 38, 39 ; “ Smriti Chandrika/ 5 

H.L,' ' . 


chax>. iv. paras. 32-34; cc Vivada 
Chintamoni ” (Tagore’s translation), 
p. 248 ; Colebrooke’s “ Digest,” vol. 
iii. pp. 93, 94. 

8 See Damoodur Misser v. Sensi- 
bility Misrain (1882), 8 Gale. 537, at 
p. 541 ; 10 C. L. R. 401, at p. 404 ; 
W. Macnaghten’s “ Hindu Law,” 
vol. i. p. 50. 

9 Ante, pp. 52, 53, 235, 271. 

1 0 Bhattacharya’s “ Hindu Law, * 5 
2nd ed., p. 322. 

11 See Mam Nirunjim Singh v. 
Prayag Singh ( 1 881), 8 Gale. 1 38 ; 10 
C. L. R. 66 ; Kanti Chandra Milker j i 
y. AM4~Nabi (1911), 33 AIL 414. 

1 2 K. V enhairammanna v. K. B ram- 
manna Sastrulu (1869), 4 Mad. H. O. 
345. As to an agreement not to 
partition, see ante, p. 325. 

Z . 
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Under the Mitakshara school of law, in a partition between 
a father and his sons, each of the sons takes a share equal to 
that of the father . 1 

"Although under the Mitakshara a father is entitled to dis- 
pose of his self-acquired property , 2 and under the Bengal 
school he is entitled to dispose of all his property, whether 
ancestral or self-acquired, it does not seem settled upon the 
authorities whether in the former case he can divide his self- 
acquired property, or in the latter case any of his property, in 
unequal shares between his sons . 3 

Some of the text writers 4 prohibited such inequality of division, except 
under special circumstances. 

Mr. Mayne 6 summed jup the authorities in the following words : “ The 
result -would be that a father under Mitakshara law, in dealing with his 
self-acquired property, or any other property in which his sons take no 
interest by birth, and a father under Bengal law, in dealing with any 
property, may distribute it as he likes. If he conforms to the rules of 
partition, the transaction will be valid by mutual agreement, without 
actual apportionment followed by possession ; but if he does not conform 
to those rules, then he must deliver the share to each of the sharers, so as 
to make a valid gift to each .’ 5 

As to the Bengal school, Dr. Jogendra Nath Bhattackarya , 6 said : 
“As the father can undoubtedly make a gift of ancestral property, even 
in favour of a stranger, there can be no doubt that the father can make 
an unequal partition of such property among his sons, though by doing so 
against the rules of the Shastras he incurs sin ; ” and R. C. Mitra 7 says : 
“ It has been held that the injunctions against an unequal distribution 
by the father are mere moral precepts which no Court of law would enforce. 
A father bent upon making an unequal distribution may do so in more 
wavs than one.” 

As a general rule at a partition, each member of the family 
is presumed to represent not only himself but also his sons, 
and the sons take their share through their father, as being 
included in the share allotted them . 8 


1 “ Mitakshara,” chap. i. s. 5, 
para. 5. Ante, p. 220. 

2 Ante , pp. 248, 249. 

8 See ante , p. 224. 

| Colefcrooke’s “ Digest,” vol. ii. 
pp. 540, 541 ; “ Vyavahara Nirnaya,” 
Burnell’s translation, p. 8 ; “ Daya- 

bhaga,” chap. ii. paras. 15-20, 50, 
86; Strange’s “Hindu Law,” vol. i 
p. 194 ; Macnagh ten’s “ Hindu Law,” ' 

vol. ii. p. 147, “The Daya-bhaga ” 

makes a distinction between ancestral 

and seif-acquired property, so does 


the “ Daya-Krama Sangraha ” (chap, 
vi. paras. 8-16). The “Mitakshara” 
seems to allow an unequal partition, 
chap. i. s. 2, paras. 6, 13, 14. Bee 
also “Smriti Chandrika,” chap. ii. 
s. i., paras. 17 to 24. : : AW Lpl' 

6 8th ed„ p. 085. 

6 “ Hindu Law,” 2nd cd., p. 361, 

7 “ Law of Joint Property and 
Partition,” p, 320. 

8 Urned v. KhaUabai (1909), 11 
Bom. L. R, 396. 
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It is open to the son to contest the partition on ground of fraud, or 
that the share allotted did not properly represent the share to which the 
father’s heir was entitled . 1 * 

According to all the schools, on a partition brothers take Between 

•j . „ brothers, or 

equal shares.- their sons, etc. 

Under the Mitakshara school, the share of a brother who has Shares of 
died is represented by his sons, grandsons, and great-grandsons . 3 brothers. 

Under the Bengal school, the share of a brother, who is 
dead, is taken by his heir , 4 devisee, or assignee. 

As between different branches of a family, division must Different 
be per stirpes , ix. according to the stocks , 5 * and as between 1 
the sons of the same father, it must be per capital ix . according 
to the number of sons. 

This rule “ is designed to ensure equality of partition in cases of vested 
interests held in coparcenary, and to carry out in those cases the principles 
that those who have capacity to confer equal spiritual benefits on the 
common ancestor ought to take equal shares.” 7 

Illustration . ( M itakshara School , ) 

A (dead) 


branches. 


B (dead) 

I 

D 


E 


C (dead) 


G 


D, D 2 




E, 


F, 


F, 


G x G 2 




1 limed v. Khalsabai (1909), 11 

Bom. L. It. 396. 

: 1 Lakshman Dada Naik v. Mam- 

chandra Dada Naik (1876), 1 Bom. 
561 j Bhyroochmid Maiv. Mussoomunee 
(1799), 1 Ben. Sel. Rep. 28 (new 
edition, 36 ) ; NeelJcauni Mai v. Munee 
Chowdraen (1802), ibid . 58 (new 
edition, 77) ; TaMwur Singh v. Piihl- 
- wan Singh (1824), 3 Ben. Sel. Rep. 
301 (new edition, 402) ; “ Mitak- 

shara,” cliap. i. s. 2, para. 6 ; chap. i. 
s. 3, paras, 1-7 ; “Smriti Chan- 
drika,” chap. ii. s. 2, para. 2 ; s. 3, 
paras. 16-24 ; “ Vyavahara Mayu- 

kha,” chap. iv. s. 4, paras, 8-11, 17 ; 
“ Bayabhaga,” chap. iii. s. 2, para. 
27 ; “ Baya-Krama Sangraha,” chap, 
vii, para. 13 ; “ Viramitrodaya,” 

chap. ii. part L ss. 11, 14. As to a 
usage to the contrary, see Sheo 


Bulcsh v. Fuiteh Sing (1818), 2 Ben. 
Sel. It. 265 (new edition, 340) ; Wm, 
Macnaghten’s “ Hindu Law,” vol. ii. 

p. 16 . 

3 Bhimul Doss v. Choonee Lall 
(1877), 2 Calc. 379 ; Duljeet Sing v. 
Skeomunook Sing (1802), 1 Ben, Sel. 
R. 59 (2nd ed., 79). 

4 Ante, pp. 223, 224. 

5 “ Mitakshara,” chap. i. s. 5, 
para. 2 ; Majnarain Singh v. Heeralal 
(1878), 5 Calc. 142, 

0 “Mitakshara,” chap. i. s. 3, 
paras. 1-7. See Debt Parshad v. 
Thahur Dial (187b), 1 All, 105, over- 
ruling Madho Singh v. Blndessery 
Moy ( 1868), 3 Agra H. C. 101. 

7 Manjanatha Shaiuibhaga v. Nara- 
yana. Shamtbhaga (1882), 5 Mad. 362, 
at p. 364. ' . 
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The family having descended from two brothers, one half-share must 
be allotted to each branch. As to B’s branch, D and his sons, D x , I) 2 , 
and D 3 , are each entitled to J of i.e. J. As to C’s branch, each of the 
sub- branches composed of C’s sons, E, F, and G, with their sons respec- 
tively, will be entitled to J of -J, i.e. so E and Ej will each get § of 
i.e. r L E, Fj, and F 3 will each get -J of -J-, i.e. ^ G, G l5 G 2 , G 3 , and G 4 will 
each get | of -J, i.e. This illustration will apply to the Bengal school 
except that under that school the sons do not take during the lifetime of 
their fathers. 

This rule is laid down with reference to cases in which all the coparceners 
desire partition at the same time. Where there is a partition by some 
only of the coparceners, and subsequently there is a partition between 
the coparceners who had remained united after the first partition, it has 
been held 3 that t he allotment of shares of the second partition must have 
regard to the state of the family before the first partition, with such variations 
as may have arisen in consequence of the death of coparceners or the birth 
of new coparceners ; but according to a different, and, it is submitted, better 
view 1 2 the state of the family at the time of the second partition can alone 
be considered. 

As to the Jhala Girasias of Limri in Kattiawar, see Prithisingji v. 
Umeddngji (1904), 6 Bom. L. R. 98. 

As to the Chudasama Girasias of Kharad in the Dhanduka Taluka, see 
Mahibhai v. Summgji (1905), 7 Bom, L. R. 821. 

Except where there is a family usage to the contrary, sons 
by different mothers take equally . 3 

When daughters’ sons , 4 or gotraja sapindas 5 other than 
descendants, succeed as heirs, they take on partition per 
capita . 

As to the rights of purchasers, or mortgagees of shares, see ante, p. 331. 

There is nothing to prevent adult coparceners making any' 
arrangement as to the division, or as to the devolution of the 
shares , 6 provided that they do not thereby alter the inheritance , 7 
or offend against the rule as to perpetuity . 8 


1 See Manjanatha Shandhhaga v. Sein (1S21), 3 Ben. Sel. R. 100 (2nd 
Narayana Shandbhaga (1882), 5 Mad. ed., 133). 

362. 5 Nagesh v. Gumma (1892), 17 

2 Pranjivandas v. Ichharam (1915), Bom. 303, at p. 305. 

39 Bom. 734; 17 Bom. L. R. 712. 6 See Kanti Chandra Mukerji v„ 

3 See Subramanya Pandya Chokka AU4~Nabi (1911), 33 AIL 4.14 ; Mam 

Talavar v. Siva Subramanya Pzllai NirunjunSinghv. Pray ag Singh (1883), 

(1894), 17 Mad. 310, at p. 327 ; 8 Calc. 138; 10 C. L. R. 06 ; Muihum- 

Siimrun Singh v. Khadum Singh man Chattiar v. Ponnusamy Udayar 

.(1814),' 2 Ben. Sel. R. 110 (2nd ed., (1915), 29 Mad. L. J. 214. 

147), Cole brooke’s “ Digest,” vol. ii. 7 Post, p. 502, 

P- 576. ' s p ostf 525 . 

* Mamdhnn Sein v, Kishen Kanih 
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Subject of Partition. 

The coparcenary property , 1 movable or immovable, is alone Subject of 
the subject of partition. partition. 

Property which has been proved to have, by ancient and impartible 
invariable custom , 2 always descended to one individual, and property ' 
to have been enjoyed by him alone, and, not to have been 
divided , 3 is not coparcenary property , 4 and is therefore not 
partible. 

As to proof of such impart! bility, see post, p. 5I5„ 

A coparcener is entitled to insist that all the family property, ah property 
which is capable of partition, shall be divided. to be divided, 

Leasehold property, including property held on a lease from Leaseholds. 
Government, can be partitioned , 5 

Land in the possession of tenants can be partitioned , 6 Land in 

x A occupation of 

either by metes and bounds, or by a division of the rent. tenants. 

A coparcener 7 or purchaser 8 is entitled to insist that Family 
the family dwelling-house be partitioned ; but a purchaser house. ° 
may be required to sell his share therein to a coparcener . 9 

He has a similar right with regard to a compound hitherto held in 
common, and such right is not affected by the fact that there is a public 
right of way over such compound. 10 

“ The principle ... of partition is that if a property can 
be partitioned without destroying the intrinsic value of the 

■ 1 Ante, pp. 238-247. Par ashram (1891), 16 Bom. 528. As 

2 See ante, pp. 27-29. Koernarain to the case where an occupancy holding 
Hoy (Raja) v. Dhorindhur Roy, Ben. is an item of coparcenary property, 

S. D. A. 1858, p. 1132. see 1 DwarJca v. Sheo Dulare (1914), 36 

3 Durriao Sing ( Thakur ) v. Davi All. 461. 

Sing (Thakur) (1873), 1 I. A. I ; 13 B. 6 See ifppala Raghava Charlu v. 

L. R. 165 ; Ramalakshmi Ammal v. XJppala Ramanuja Charlu (1902), 26 
Sivamnantha Perumal Sethurayer Mad. 78. As to partition between a 
(1872), I. A. Sup. VoL 1 ; 12 B. L. R. coparcener and the ijaradar of another 
396 ; 14 M. I. A. 570 ; 17 W. R. C. R. coparcener, see Ram LocM Koeri v. 

553 ; Adrishappa v. Gurushidappa Gollingridge ( 1907), 11 0. W. N, 397. 

(1880), 7 I. A. 162; 4 Bom. 494; 7 Hullodhur Mookerjee v. Ramnauth 

■Kochi Kaliyana Rengappa Kalahfca Mookerjee (1862), Marsh. 35. 

Thola XJdayar v. Kachi Yuva Rengappa 8 Jhubboo Loll Sahoo v. Khoob Loll 
Kalakka Thola Udayar (1905), 32 I. A. (1874), 22 W. R. 0. R. 294. 

261 ; 28 Mad. 508 ; 10 0. W. N. 95. 9 Act IV. of 1893 (Partition), s. 4, 

S. 0. in Court below (1901), 24 Mad. post, p. 357. 

562. See ante, pp. 259-262. 10 Ram Pershad Narain Tewaree v. 

4 Ante, pp. 263,264. Court of Wards (1874), 21 W. R. 0. 

s Patiatraya Vithal .vv Mohadoji R, 152, 
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whole property, or of the shares, such partition ought to be 
made. If, on the contrary, no partition can be made without 
destroying the intrinsic value, then a money compensation 
should be given instead of the share which would fall to ‘ a 
coparcener ’ by partition.” 1 

Where property is in its nature indivisible, as, for instance, 
in the case of animals, furniture, etc., it can be allotted to 
individual coparceners, corresponding or equivalent parcels of 
the property being allotted to other coparceners, or the value 
being made up in money. 

Where it is impossible or inequitable to allot a specific 
item to an individual, as where it consists of a right of way, 
a passage, a well, a bridge,; it may be necessary that the item 
of property should continue to be jointly enjoyed by the several 
coparceners . 2 

There is a presumption that a passage remained undivided at the time of 
the partition. 3 

In some eases it may be neeessary to sell the property and 
adjust the proceeds in the distribution . 4 

Places of worship and sacrifice , 5 and property dedicated 
to an idol or to other pious uses, cannot be physically 
partitioned . 6 

Where merely a charge is created for religious purposes, the 
property can be alienated or partitioned subject to the charge . 7 

Apart from a dedication, the use to which property has 
been put, as, for instance, when it has been used as a poojah 
dalan, does not render it impartible, but the Court may, if 
the circumstances mate it equitable, permit that portion to be 


1 Ashanulhh v. Kali Kinkur Kur Boykantnath Boy (1867), 8 W. E. 

(1884), 30 Calc. 675. This was a suit 0. E. 193. 

by a purchaser, but the principle 6 “ Gautama Institutes,” xxviii. 46; 
applies to any case. See Strange’s “ Sacred Books of the East,” vol. ii. p, 

“ Hindu Law,” vol. ii. p. 329. 306; “ Dayabhaga,” chap. vi. s. 2, 

2 See Govind Ammji Bodhani v. para. 26. Bajender Butt v. Sham 

Trimbah Govind Dhamshwar (1910), Chund Mitter (1880), 6 Calc. 106. 

36 Bom. 275; 12 Bom. L. E. 363. See Bhattaeharya’s “Law of the 

3 Nmhuhhai Dhirajram y. Hans- Joint Hindu Family,” pp. 450, 45 L 

gavn ( Bai) (1912), 36 Bom. 379 ; 14 7 Bonatun Bysack v. J uggutsoondree 

Bom. X. R 418. Bossee (Breemutty) (1859), 8 M. I. A. 

4 See Act IV. of 1893 (Partition), 66; Bam Ooomar Paul y. Jogender 

s. 2, post, pp. 356, 357. Nath Paul (1878), 4 Calc. 56 $ 2 

5 Annml Moyp.e Chowdhrm'n v, O. L. B. 310. Post, p. 549. 
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allotted to a single sharer, and require him to pay owelty of 
partition (a sum of money as compensation), or to account for 
its value in the partition . 1 

As to partition of the worship or of the managements see post , 

p. 575, 


how effected. 


How Separation and Partition can be effected. 

Under the Mitakshara school of law, a father can effect 
a partition between his sons with or without their consent . 2 

Apart from the special powers given to a father by the Separation 
Mitakshara law, the union of the coparceners in a joint family 
can be dissolved by any arrangement, express or implied, by 
which the coparceners alter, or intend to alter, their title as 
coparceners into a title either as tenants in common or as owners 
of separate shares, or by. any change in the status of the 
coparceners, which is inconsistent with their being members 
of a joint family , 3 or by a decree of a competent Court , 4 or by 
the Revenue authorities . 5 

All the coparceners should be parties to. a separation or Parties, 
partition by arrangement , 6 the guardian of minor coparceners 
acting on their behalf . 7 

By arrangement, the separation or partition may be partial Partial 
as regards the persons separating, some of the coparceners r 
electing to remain joint, their status inter se being unaffected by 
the separation . 8 


partition. 


2 See Rajcoomaree Dossee v. Gopal 
Chunder Bose (1878), 3 Calc. 514. 

2 Kandasami v. Doraisami Ayyar 
(1880), 2 Mad. 317,* Murugaya 
ManiyaJcarcm v. Palaniyaudi Maniya - 
haran (1916), 31 Mad. L, J. 147. 
“ Mitakshara,” chap. i. s. 2, para. 2. 

3 A mere change in the mode of 
holding the property is not conclusive, 
post , pp. 349, 350. 

* Post, pp. 350-353. 

5 Post, pp. 358, 359. 

6 As to the parties to a suit, see 
post, p. 352. 

7 See ante,#. 329. 

. 8 See Rewun Per sad v. Radha 
Beeby ( Mmsumat) ( 1 846), 4 M. I. A. 
137, at p. 168 ; 7 W. R. P. d 35, at 
p. 37 ; Sudarsanam Maisiri v. Nam* 


simhulu Maisiri (1901), 25 Mad. 149, 
at pp. 156, 157 ; Kandasami v. 
Doraisami Ayyar (1880), 2 Mad. 317, 
at p. 324 ,* Radha Churn Dass v. 
Kripa Sindhu Dass (1879), 5 Calc. 
474; 4 C. L. R. 428 ; Gavrishankar 
Parabhuram v. Aimaram Rajaram 
(1893), 18 Rom. 611 ; Anandibai v. 
Hari Suba Pai (1911), 35 Bom. 293 ; 
13 Bom. L. R. 287 ; Jogcndm Nath Rai 
v. Baiadeo Das (1907), 35 Calc. 961; 
12 C. W. N. 127 ; Upendramrain Myti 
v. Gopee Nath Bern (1883), 9 Calc. 
817 ; 12 C. R. 356. Their relation 
to those who have separated is as 
divided members of a family, see 
Manjanatha Shanabhaga v. Narayana- 
Bhambhaga (1882), 5 Mad. 362 ; Kedar 
Nath (Maharaj) v. Raian Singh 
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Coparceners may also by agreement arrange that, a portion 
only of the property should be divided, the remainder remaining 
joint . 1 They can afterwards partition the remainder of the 
property . 2 / 

The fact that there had been a partition of any kind would 
ordinarily raise a presumption that the coparceners had 
separated in estate and interest , 3 but such presumption is 
liable to be rebutted . 4 

For an arrangement providing for a future repartition, see Duri Bhaga - 
vantulu v. Tadepatri Veeravadhanvlu (1909), 33 Mad. 246. 

“ Though there can be no compulspry partial partition either in respect 
of the joint property belonging to the family, or in respect of the persons 
constituting the undivided family, 5 yet by mutual agreement of parties 
the partition can be partial either in respect of the property or of the 
persons constituting the family. And according to usage and custom 
the remaining members of an undivided family from which one or more 
alone have become divided, continue as an undivided family in its normal 
state and not as members, who after partition have been reunited.” 6 

Where, from accident, mistake, or fraud, a portion of the 
coparcenary property is not included in a partition, such portion 
must be divided amongst the persons who took under the 
partition . 7 In other cases a partition is final, and cannot be 
contested in a subsequent suit . 8 

Where, after the partition, it appears that property allotted 


(Thahir) (1910), 37 L A. 161 ; 22 * See Timmi Reddy v. Achamma 

AIL 415 ; 14 C. W. N. 985 ; 12 Bom. (1865), 2 Mad. H. 0. 325. 

L. E. 656. As to the presumption 5 Post, p, 353. 

that the remainder of the family is 8 Boohs Koonwer ( Mussumat ) v. 

joint, see ante, p. 222. Man Singh (1868), 3 Agra, 37 ; Sudar- 

1 Muthusami Mudaliar v. Nallahi- sanam Maistri v. Narasimhuln Maistri 

Irniiha Mudaliar (1894), 18 Mad. 418; (1901), 25 Mad. 149, at p. 157. See 

Boohs Koomuer (Mussumat) v. Man Peddayya v. Ramalmgam (1888), 11 

Singh (1868), 3 Agra, 37; Sudarsa - Mad, 406. 

mam Maistri v. NanmmJmlu Maistri 7 See- Jogendra Nath Rai v. Baladeo 
(1901), 25 Mad. 149, at p. 153; Das (1907), 35 Calc. 961 ; 12 C, W. N. 
Ajodfuja Pur shad v. Muhadeo Purshad 127 ; Bhowani Proshad Shaku v. 

(1909), 14 0. W. 3ST. 221. Juggernath Shahu (1909), 13 0. W. N. 

2 Jogendra Nath Rai v, Baladeo Das 309 ; Laclmian Singh v. Sanwal Singh 

(1907), 35 Gale. 961; 12 C. W. 3SL (1878), 1 AIL 543; Moro Vishva'mih 

127. See Shamasoondery Dassee v. v. Ganesh Vithal (1873), 10 Bom. IL C. 

KaHich Churn Mittra (1865), Bourke 444, at pp. 451, 469 ; “ Mitakshara,” 

O. C. 326. chap. 1. s. 9, para. 1 ; ic Dayabhaga,” 

3 Vaidyanatha Aiyar v. Aiyasami chap. xiii. paras. 1-3 ; Vyavaliara 

Aiyar (1908), 32 Mad. 191 ; Ilanga - Mayukha,” chap. iv. s, 6, para. 3. 

sami N aidu v. Sundarajvhu Nmdu 8 See Bhaiaji TJiahur v. Jharula 
(191GK 31 Mad. L. J. 472 ; see ante, Dgss (1914), (P. C.) 38 0. W. N. 1029. 

fr-mt “ ,H4 1 % f|gr | 
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to one of the coparceners did not belong to the coparcenary , 1 
or that a valid charge existed thereon , 3 the coparcener to whom 
such property was allotted can insist upon the partition being 
reopened, or, at any rate, can claim compensation from the 
other parties to the partition. 

A partition in title, i.e. a separation in estate, can be effected, Partition by 
although there be no partition by metes and bounds . 3 bounds 

• - ” * unnecessary. 

A separation in estate has no application to impartible property, as 
there is nothing upon which such separation can operate. 4 

The effect of this separation is to exclude rights of survivor- 
ship according to Mitakshara law, and to make the parties 
tenants in common as to the property . 5 

There may be a separation of the members of the family and 
at the same time an arrangement for the sake of convenience 
that the property, or a portion of it , 0 should remain joint, but be 
held in defined shares. In that case the rights of the separating 
coparceners inter se are those of ordinary tenants in common, 
and are free from the incidents applicable to a joint family . 7 

- 1 Maruti v. Rama (1895), 21 Bom. Ternary v. Jagurnath Bass (1869), 1 
333. N. W. P. 75; Jeoneee (Mussunmt) v. 

2 Lahshman v. Gopal (1898), 23 Dhurum Kooer( 1871), 3 N. W. P. 108 ; 

Bom. 385. Botha Kooeree (Mussamut) v. Hurdey 

3 Parbati ( Musammat ) v. Nmmihal Narain Mohajun (1876), 25 W. R, 

Singh {Ohaudhri)( 1909), 36 1. A. 71; 31 C. B. 97. 

AIL 412 ; 13 0. W. N. 983 ; 11 Bom. L. R. 4 Ante, p. 264. 

S7S ; liaghuhir Singh v. Moti Kunwar 5 Of. ante, p. 219. 

(1912), 35 All. 41 ; 17 C. W. 3$F. 453; 5 Patni Mai (Rajah) v. Manolmr 

15 Bom. L. R. 426 ; Balkishen Das v. Lai (Ray) (.1834), 5 Bom. Sel. Ft. 349 
Ramnarain Sahn (1903), 30 I. A. 139, (2nd ed., 410). 

at p. 148 ; 30 Calc. 738, at p. 751 ; 7 Appovier v. Rama Subba Aiijyan 

7 a W. N. 578, at p. 589 ; 5 Bom. (1866), 11 M. I. A. 75 ; 8 W. R. P. C. 

L. R. 461 ; Appovier y. Rama Subba l ; Narayan Ayyar v. Lakshmi 
Aiyyan (1866), 11 M. I. A. 75; 8 Ammal (1867), 3 Mad. H. C. 289; 

W. R. P. C. I ; Radhika Paiia Malta Venkata Gopalla 'Narasimha Row 
Devi Gam ( Sri Gajapafhi) v. Niiamani Rahadoor (Rajah Suraneni) r. Lab- 
Paita Malm Devi Gam (Sri Gajapathi) shna Venlcama Row (Rajah Surcmeni) * 

(1870), 13 M. I. A. 497 ; 6 B, L. K (1869), 13 M. I. A. 113 ; 3 B. L. B. P. 

202 ; 14 W. B. P. 0. 33 ; Doorga C. 41 ; 12 W. R. P. 0. 40 ; S. C. in 
Per shad (Baboo) v. Rmulim Koowar Court- below, (1866), 3 Mad. H. C. 40. 

( Mussumai ) (1873), 1 I. A. 55; 13 See Rewan Persad v. Radlm Beeby 
B. L. R. 235; 21 W. R. 0. R. 214; (Mimnmat) (1846), 4 M. I. A. 137, 

* Jusoda Koonwur (Mussamut) v, Go.urie at p. 168 $ 7 W. R. P. 0. 35, at p. 37 ; 

Byjonaih Sohae Singh (1866), 6 W. R. Ramahhadra ( Rajah Setrucherla) v. 

O. R. 139; Sreepershad (Lalla) v. Yirabhadra Suryanarayana (Rajah 
Akoonjoo Koonwar (Mussamut) (1867), Setrucherla) (1899), 28 I. A. 167; 22 
7 W. R. a R. 488 ; Mohabeer Pershad Mad. 470 ; 3 C. W. N. 533 ; 1 Bom. 

(Lalla) r. Kundun Koowar (Mussamut) L. R. 388 ; Muhesh Doobey v. Kishim 
(1807), S W, R. 0. R, 116 ; Badarnth Doobey (1869), l N, W. P. 42, 
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There would, in the absence of a valid agreement , 1 be a 
right to enforce a partition of such property by metes and 
bounds subsequently . 2 

Any instrument whereby co-owners of any property divide 
any property in severalty is an instrument of partition . 3 

A separation or a partition can be effected without an 
instrument in writing . 4 5 

££ The true test of partition of property, according to Hindu 
law, is the intention of the family to become separate owners.” 6 

The question is one of intention merely, viz. whether the 
intention of the parties, to be inferred from the instruments 
which they have executed and the acts they have done, was 
to effect a division such as to alter the status of the family . 6 

An agreement between the coparceners to hold and enjoy 
the property in severalty operates as a separation in estate, 
although there may have been no actual partition by metes 
and bounds , 7 and although the separate possession and enjoy- 
ment be postponed until the agreement be fully carried into 
■effect. 8 ' 

“ When, the members of an undivided family agree among themselves 


1 As to an agreement not to parti- 
tion, see ante, p. 325. 

2 Lade v. Sadashiva (1904), 6 Bom. 
L. R. 35. See Subbaraya Taivleer v. 
Rajaram Tawher (1901), 25 Mad. 5S5. 

3 In re Govind Pandurang Kamat 
(1910), 35 Bom. 75 ; 12 Bom. L. R. 
930. 

4 Rewun Permd v. Radha Beeby 
(Musmmat) (1846), 4 M. I. A. 137, 
at p. 108 ; 7 W. R. P. C. 35, at p. 37 ; 
Budha Mai v. Blmgwan Das (1890), 
18 Calc. 302 ; Latchumammal v. 
Gangammal (1910), 34 Mad. 72. By 
Act II. of 1884, effect was given to 
unregistered partition deeds which 
had been executed in the Madras 
Presidency. 

5 Ram Per shad Singh v. Lakhpati 
Koer (1902), 30 I. A. 1, at p. 10 ; 30 
Calc. 23, at p. 253 ; 7 0. W. N. 162, 
at p. 168 ; 5 Bom. L. R. 103. 

6 JDoorga Pershad {Baboo) v. 

Kundun Koonwar ( Mussumat) (1873), 

1 I. A. 55, at p. 68 ; 13 B. L. R. 
235, at p. 239 ; 21 W. R. C. R. 214 , 
at p. 21 5; BalkOhen Das y. Ram 


Narain Saint (1903), 30 I. A. 139, 
at p. 147 ; 30 Calc. 738, at p. 750 ; 

7 C. W. JN". 57S, at p. 588. 

7 Appovier v. Rama Subba Aryan 
(1866), 11 M. I. A. 75, at p. 90; 

8 W. R. P. C. 1 ; Balkishen Das v. 
Ramnamin Saliu (1903), 30 I. A. 
136 ; 30 Calc. 738 ; 7 C. W. N. 578 ; 
5 Bom. L. .R, 461 ; Raghubir Singh v. 
Moti Kunwar (1912), 35 All. 41; 
17 G. W. N. 453 ; 15 Bom. L. R. 426 ; 
Brijraj Singh v. Sheodan Singh (1913), 
40 I A. 161 ; 35 All. 337 ; 17 C. W. K. 
949 ; 15 Bom. L. R. 652 ; Venkata 
Gopalla Narasimha Roy Bahadoor 
(Raja Suraneni) v. Lakshama Ven~ 
kama Roto (Raja Suraneni) (1S6 9), 
13 M. L A. 113 ; 3 B. L. R. P. .0. 41; 
12 W. R. P. 0. 40; Doorga Pershad 
(Baboo) v. Kundun Kowar ( Mussumat ), 
1 1. A. 55 ; 13 B. L. R. 235 ; 21 W. R. 
C. R. 214 ; Madho Par shad v. Mehrban 
Singh (1890), 17 I A. 194 ; 18 Calc. 
157. 

s Tej Protap Singh v. Champa 
Kalee Koer (3885), 12 Calc. 96, at 

p. 103. 
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with regard to particular property, that it shall thenceforth be the subject 
of ownership, in certain defined shares, 1 then the character of undivided 
property and joint enjoyment is taken from the subject-matter so agreed 
to be dealt with ; and in the estate each member has thenceforth a definite 
and certain share, which he may claim the right to receive and to enjoy 
in severalty, although the property itself has not been actually severed 
and divided.” 2 

An arrangement by which property was allotted to a younger brother 
for his maintenance does not alter the course of descent of the property. 3 

The legal construction of the agreement cannot be con- 
trolled or altered by the subsequent conduct of the parties , 4 
except where there has been in law a valid reunion . 5 

It has been held that where there is no indication of an intention to Mere agree - 
presently appropriate and enjoy in a manner inconsistent with the ordinary 
state of enjoyment of an undivided family, an agreement to divide without 
more is of itself insufficient to effect a separation. 6 

A separation between members of a joint Hindu family fol- 
lowed by a partition between them of the ancestral property, 
which would not put an end to their coparcenary rights, is 
unknown to the law . 7 

The fact that in documents executed by the coparceners, Definition in 

, ' . . , , • „ petitions, gtc 

such as petitions to the Kevenue or other authorities, or under 
the Land Registration Act , 8 there is a definition of an interest 
in the joint estate, in terms of a fraction of the whole, without 
any indication of an intention to divide interests and liabilities, 
is insufficient to constitute a legal dissolution of a joint family, 


1 A mere define ment of shares is 
not sufficient, see cases, post , p. 348, 
note 1, and pp. 348-350. 

2 Appovier v. Kama Subha Aiyyan 

(18 66), 11 M. L A. 75, at p. 90 ; 8 

W. B. 3?. 0. 1. See Eurdwar Singh 

v. Luchmun Singh (1868), 3 Agra, 

41 ; Ananta Balacharya v. Damodkar 

Mahund (1888), 13 Bom. 25 ; Parso- 
tam Kao Tantia v. Janhi Bai (1907), 
29 All. 354 ; Madho Parshad v. 

Mehrban Singh (1890), 17 I. A. 194 ; 
18 Calc. 157 ; Budha Mai v. Bhagwan 
Das (1890), 18 Calc. 302 ; Shibnarain 
Bose v. Kam Nidhee Bose (1868), 9 
W. B. C. B. 87 ; Kulponath Doss v. 
Mewah Ball (1867), 8 W. B. C. B. 
302 ; Deo Bunsee Kooer (Mussamut) 
v, Dwarhanath (1868), 10 W. B. C. B. 
273 ; S. C. Deowanii Kunwar (Mussa* 


mat) v. Dwarhanath, 8 B. L. B. 363, 
note (a case of the separation of two 
branches of a family). 

3 Kajya LaJcshmi Devi Gam (Sri 
Kaja Viravara Thodramal) v. Surya 
Narayana Dhatrazu Bahadur Gam 
(Sri Kaja Viravara Thodramal) (1897), 
241. A. US; 20 Mad. 256. 

4 Balkishen Das v. Kamnarain Saha 
(1903), 30 I A. 139; 30 Calc. 738; 
7 C. W. N. 578; 5 Bom. L. B. 461. 

* Post , pp. 359, 360. 

6 Babaji Parshram v. Kashibai 
(1879), 4 Bom. 157. 

7 Ekradeswar Singh v. Jameshwari 
Bahuasin (19.14), 41 I. A. 235, at p.; 
283 ; 42 Calc. 582, at p. 599; 18 
C, W. N. 1249, at pp. 1255, 1256 ; 
17 Bom. L. B. 18, at p. 26. 

8 Act VII. (B. 0.) of 1876. 
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although it is evidence of a separation . 1 Separation may be' 
inferred from defmemeni of shares, followed by entries of 
separate interests in the Eevenue records . 2 

When a co-sharer sells his rights in the family property to 
another coparcener, such sale amounts to a separation, so far 
as the vendor is concerned . 3 

An unequivocal act or a definite and clear declaration by a 
coparcener, showing his intention to hold his share separately, 
may effect a separation . 4 

This being so, the mere filing of a suit for partition would operate to 
effect a separation. 5 

As to the effect of a decree for partition, see post, pp. 350, 351. 

It is submitted that a mere expression of intention is not sufficient, but 
action of some kind in furtherance of such intention is required in order 
to effect a separation. An agreement is not necessary, as a coparcener 
is entitled as of right to effect a separation.® 

A loss by a co-sharer of his rights by operation of the law 
of limitation amounts to a Separation of that co-sharer, so far 
as the family property is concerned . 7 

As under the Bengal school each coparcener has a defined, share the 
distinction between separation and partition by metes and bounds has not 

1 In the matter of Phuljhari Koer ( Mussamut ) v. Mow-shim Singh (1867), 

( Musmmat) (1872), 8 B. L. R. 385; 8 W. R. C. R. 82; Sudaburt Per shad 

17 W. R. 0. R. 102; Muldakasi Debi Sahoo v. Lotf Ali Khan (1870), 14 
v. Ubabati (1870), 8 B. L. R. 396, W. R. C. R. 339, at pp. 345, 346; 
note; 14 W. R. C. R. 31; Ambika Joynarain Giri v. Goluck Chunder 
Pat v. Sakhmani Kuar (1877), 1 AIL Mytee (1876), 25 W. R. C. R. 355. 
437 ; Hoolash Koer v. Kassee Proshad The appeal from this last decision 
(1881), 7 Calc. 369. was decided on another ground, 5 

2 Mam Lai v. Debi Pat (1888), 10 I. A. 228 ; 4 Calc. 434. See Phoolbas 

All. 490 ; see post, p. 349. Kooer (Musst.) v. Juggessur SaLoy 

3 Balkrishna Trimbak Tendulkar (Lath) (1872), 18 W. R. C. R. 48 ; 

v. Savitribai (1878), 3 Bom. 54. Pehee Per shad v. Phool Koeree (1869), 

See Appa Pillaiv. Munga Pillai (1882), 12 W. R. C. R. 510. 

6 Mad. 71, as to an arrangement 5 Girja Bai v. Sadashiv Phundiraj 
without consideration. (1916), 43 I. A. 151; 20 C. W. K 

4 Sura j Narain v. Ikbal Narain 1085; Iiawal Nam v. Prdbhu Lai 

(1912), 40 I. A, 40 ; 35 All. 80; (1917), 44 I. A. 159; Soundararaja?iv. 

17 C. W. 1ST. 333; 15 Bom. L. R, Arunachabm Chetty (1915) 39 Mad. 
456; Girja Bad v. 8 ddashiv Dhun- 159. A suit for possession of a share 

diraj (1916), 43 I. A. 151 ; 43 Calc. would not be sufficient : In the matter 

1031; 20 C. W. N. 1085; 18 of Phul Koeri (1869), 8 B. L. R. 388, 

Bom. L. R. 621 ; Baijnath Prasad note ; S. C. Pehee Pershad v. Phool 

Singh v. Tej Bali Singh (1916), 38 Koeree (1869), 12 W. R. C. R. 510. 

Ail 590, at p. 611 ; Baghubanund 6 Ante, p. 325. 

Boss v. Sadhuchurn Poss (1878), 4 7 See Moro Vishvanttih v. Ganesh 

Calc. 425; 3 0/ L. R. 534 ; Bubkee Vithal (1873), 10 Bom, H. C* 444, at 

Lull v, Indurputtee Kowar (Mnssamut) p. 452, 

(1865), 3 W. R, C, R. 41 Vato Koer 
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the same importance as under the Mitakshara school, but there may be 
such a distinction when a claim is made by the family to property which 
was acquired by the coparcener before separation. 

V 

Separation may be proved by acts or declarations 1 whieli Proof of 
show such agreement and intention to separate, such as cesserf eparatl ° n ‘ : 
of commensality, 2 separate occupation of portions of the pro-; 
perty, 3 separate enjoyment of distinct shares of the profits, 4 ; 
separate definement of shares in the Revenue records, 3 ! 
agreement to divide the proceeds in definite shares, 6 or f 
other acts which are inconsistent with the family remaining 1 
joint, such as separate transactions between themselves or | 
with others. 7 . 


Mere cesser of commensality, 8 or of co- worship, 9 division of the income, 10 


1 Jivubai v. Krishnaji (1904), 0 
‘Bom. L. R. 351. 

2 See Ganesh Dull Thakoor (Chow- 
dhry) v. Jewach Thakoor ain ( Mussum - 
mat) (1903), 31 I. A. 10; 31 Calc. 
202 ; 8 C. W. N. 146 ; 6 Bom. L. R. 1 ; 
Joynarain Girl v. GolucJc Chunder 
Mytee (1870), 25 W. R. C. R. 355. 

3 Murari Vithoji v. Mukund Shiva ji 
NaiJc Golatkar (1890), 15 Bom. 201 ; 
Moro Vishvanath v. Ganesh Vithal 
(1873), 10 Bom. H. C. 444, at p. 453 ; 
Surbessur Metkoor v. Gossain Doss 
Metkoor (1872), 17 W. R. 0. R. 210. 

4 Chyet Narain Singh v. Bunwaree 
Singh (1875), 23 W. R. C. R. 395; 
Jeonee ( Mussumat ) v. Dhurum Kooer 
(1871), 3 N. W. P. 108; Kalika 
Sahoy v. Gouree Sunhur (1869), 12 
W. R. C. R. 287 ; Mohabeer Pershad 
(LaUa) v. Kundun Iioowar (Mussamut) 
{1867), 8 W.R.C.E. 116; Adi Deo 
Narain Singh v. Dukharam Singh 
(1883), 5 All. 532 ; Mohroo Kooeree 
(Musst.) v. Gunsoo Kooeree (Musst.) 
(1867), 8 W. R. C. R. 385. 

6 Earn Lai v. Debi Dai (1888), 10 
All. 490; Earn Pershad Singh v. 
LaJehpati Koer (1902), 30 I. A. 1; 
30 Calc. 231 ; 7 C. W. N. 162 ; 5 Bom. 
L. R. 103. See Ambilea Bail v. 
Sukhmani Kuar (1877), 1 Ail. 437. 
See ante , p. 347. 

6 Ram Kissen Singh ( Maharajah ) 
v. Sheommd Singh (Rajah) (1875), 
23 W. R. C. R, 412. 


7 Munshi Ram v. Gainda Mai 
(1914), 16 Punj. L. R. 319; Sumun- 
dra Koonwar v. Kalee Churn Singh 
(1S70), 13 W. R. C. R. 197 ; 8 B. L. 
R. 390, note. “ Narada,” chap. xiii. 
paras. 40, 41 ; “ Dayabhaga,” chap, 
xiv. paras. 7, 8, 9 ; Colebrooke’s 
“ Digest,” voL iii. p. 407. 

8 Suraj Narain v. Ikbal Narain 
(1912), 40 I. A. 40; 35 All. 80; 17 
C. W. N. 333 ; 15 Bom. L. R. 456 ; 
Ganesh Butt Thakoor (Chotvdhry) v. 
Jewach Thakoorain (Mussummat) 
(1903), 31 I. A. 10 ; 31 Calc. 262 ; 
8 C, W. N. 146 ; Reivun Pershad 
v. Radha Beeby (Mussumat) (1846), 
4 M. I. A. 137, at p. 168 ; 7 W. R. 
P. C. 35, at p. 37 ; Anundee Koonwur 
(Mussumat) v. Khedoo Lai (1872), 
14 M. I. A. 412 ; 18 W. R. C. R. 69 ; 
Belas Koer ( Mussamut ) v. Bhowanee 
Buksh (Baboo) (1863), Marsh. 641 ; 
Chhabila Manchand v. Jadavbai ( 1866), 
3 Bom. H. C. O. C. 87 ; Kristnappa 
Chetty v. Ramasawmy Iyer (1 8 75), 8 
Mad. H. C. 25 ; Shibnarain Bose v. 
Ram Nidhee Bose ( I 868), 9 W. R. C. R. 
87; Jimibai v. Krishna ji ( 3. 904) , 6 
Bom. L. R. 351. See Rhilut Chunder 
Ghose y. Koonjlal Dhur (1868), 11 
B. L. R. 194, note ; 10 W. R. C. R. 333. 

9 Suraj Narain v. Ikbal Narain 
(1912), 40 I. A. 40 ; 35 AIL 80 ; 15 
0. W. N. 333 ; 15 Bom. L. R. 456. 

10 Sonaiun By sack y. J uggulsoondree 
Dossee (1859), 8 3VI. I. A. 66, at p. 86. 
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definement of shares in Mie revenue 1 or land registration 2 records, separate 
occupation of portions of the property, 3 or separate collections of rents, 4 or 
separate dealings, 5 are not conclusive, unless there is an intention to 
separate. They are all evidence of separation, and may lead to the inference 
that there was a separation. 6 

The fact that a man availed himself of his near agnatic relations in 
the administration of his property at the same time that he gave them 
maintenance and paid the expenses of their marriage and other cere- 
monies is not inconsistent with his position as a separated member. 7 

An act of a stranger, as, for instance, the attachment of a 
share under sec. 88 of the Indian Criminal Procedure Code 
(Act V. of 1898), does not effect a separation. 8 

Conversion to Mahomedanism, 9 or to Christianity, 10 ipso 
jacio separates the convert from the copareenery. 

A decree for partition is on the same footing as an agreement 
for partition. 11 ' ^ 

A decree declaring the shares 12 or directing partition, 13 or 
a decree giving effect to a suit, which, though not in terms 


1 Pam Singh v. Tursa Kunwar sand Ayyangar (1916 39 Mad. 831. 

{Mmst.) (1913), 17 C. W. N. 1085 ; 9 Gohind Krishna Narain v. Abdul 

15 Bom. L. B. 863 ; Ambika Dat v Qayyum (1903), 25 AIL 564, at p. 573; 
Sukhmani Knar (1877), I All, 437, Gobind Krishna Narain v. Khunni 
commented on in Tej Protap Singh v. Lai (1907), 29 All. 487. This decision 

Champa Kalee Koer (1885), 12 Calc. was reversed on appeal on another 

90, at p. 104; Gajendar Singh v. point, post, p.374, note 10, see ante, 
Sardar Singh (1896), IS All. 176. p. 24. 

2 Eoolash Kooer v. Kassee Proshad 10 Abraham v. Abraham (1863), 9 

(1881), 7 Calc. 369. M. I. A. 199, at p. 241 ; 1 W. B. P. 

3 Bunjeet Singh v. Gujraj Singh C. 1, at p. 5 ; Kulada Prasad Pandey 

{Kooer) (1873), 1 I. A. 9 ; Babashet v. v. Earipada Chatter jee (1912), 40 

Jirshet (1868), 5 Bom. H. C. A. C. Calc. 407; 17 C. W.N. 102; see ante , 

71 ; Moro Vishvamth v. GaneshVithal p. 23, note 7. 

(3873), 10 Bom. H. C. 444, at p. 453 ; » Tej Protap Singh v. Champa 

Chhabila Manchand v. Jadavbai (1866), Kalee Koer (18S5), 12 Calc. 96; Ba- 

3 Bom. H. C. O. C. 87. See Luchmun baji Par shram v. Kashibai (1879), 4 

Per shad v. Moonee Koonwer ( Mussu - Bom. 157. 

mat) (1866), 1 Agra, 220. 12 See Babaji Akoba v. Datlu Lax- 

4 Badamoo Kooer v. Wazeer Sing man { 1912), 37 Bom. 64; 14 Bom. 
(1866), 5 W. B. C. R. 78, differed L. B. 923. 

from in Vato Koer (Mussumul) v. 13 Chidambaram Cheitiar v. GouE 
Mou'shm Singh (1867), 8 W. B. C. B. Nachiar (1879), 6 I. A. 177 ; 2 Mad. 
S2. * 83 ; Subbaraya Mudali v. Manika 

5 Kristmppa Chetiy v. Itrmiasawmy Mudali (1896), 19 Mad. 345 ; Lade v. 

Iyer (18 75), 8 Mad, H. G. 25, Sadashiva (1904), 6 Bom. L. B. 35 ; 

See Jagun Kooer v. Pughoonundun Narayana v. Pamalinga (1915), 39 

Lall Shahoo (1868), 10 W. B. C. R. Mad. 587. In Babaji Parshram v. 

d28. Kashibai (1879), 4 Bom. 157, a mere 

7 Ecoki Singh y, Anupa (Musam- decree for partition was held not to 

mat) (1905), 10 CV W. N. 338. operate as a separation. ' r 

cp Secretary of State v. Panga^ , 



CHAP, XX.] 


SUIT FOR PARTITION. 


351 


seeking a partition, indicates a distinct intention of obtaining 
a separation in estate, or an award by arbitrators , 1 operates 
as a separation . 2 

The fact that the decree postpones the vesting of the share does not 
make any difference. 3 

According to the preponderance of authority the decree creates a sever- 
ance pending an appeal, 4 and it is clear that if pending the appeal the 
parties treat the decree as creating a severance it has such effect-. 5 

Where, in a suit for general partition of a family estate, the plaintiff 
succeeded with regard only to a small portion thereof, it was held that 
the family did not in consequence of these proceedings become a divided 
one. 6 

In a case under the Bengal school of law, where the parties 
disregarded the decree, and continued to live as a joint family, 
it was held that there was no separation . 7 

An order for sale of a share of family property in execution 
of decree would not create a separation , 8 

“ The disruption of a joint family cannot be effected by an order of 
Court against the intention of the parties, unless it be followed by an 
actual conversion of the joint tenancy into a tenancy in common, or 
an actual partition by metes and bounds.” 8 

A suit for partition may be brought by a person who is 
entitled to a partition . 10 


1 Krishna Panda v. Balaram Panda dali v. Maniha MudaU (1890), 19 

(1896), 19 Mad. 290; Subbar ay a Mad. 345; Mahadev Ldxman v. Go- 

Ghetti v. Sadasiva Chetti (1897), 20 vind Parashram (1912), 36 Bom. 

Mad. 490. 550 ; 14 Bom. L. R. 733. 

2 Joy Narain Giri v, Grish Chunder 5 See Joynarain Gin v. Grish 
Myti (1878), 5 I. A. 228; 4 Calc. Chunder My ti (1878), 5 I. A. 228 ; 
434, distinguishing Debee Per shad v. 4 Calc. 434. 

Phool Koeree (1869), 12 W. K. C. R. 6 Mattilcarjuna Prasada Nayudu 

510. The mere determination of the {Baja Yarlagadda) v. Durga Prasada 

shares by a preliminary decree is not Nayudu (Baja Yarlagadda) ( 1900), 
tantamount to partition, although it 27 I. A. 151 ; 24 Mad. 147; 5 O. W. 
may effect a severance of the joint N. 74 ; 2 Bom. L. R. 350. 
interest: Jogendra Nath Bai v. Ba- 7 Prawn Kissen MiUer v. Bam 
ladeo Das (1907), 35 Calc. 961, at Sunderee Dossee (Sreemutty) (1842), 
p. 906 ; 12 C. W. N. 127, at p. 129. Fulton, 410. See Babaji Par sham 

3 Lakshman Darku v. Narayan v* Kashibai(l%l%), 4 Bom. 157. 

Lakshman (1899), 24Bom. 182. s Mudit Narayan Singh v. Banglal 

4 Thandayuthapani Kangiar v. Smgh (1902), 29 Calc, 797, at p. 801. 

Rangunatha Kangiar (1911), 35 Mad. 9 Ibid . 

239, dissenting from Sakharam Maha- 10 See ante, pp. 325-329, as to who 

dev Dcmge v. Hari Krishna Dange is entitled to partition. 

■'{I881).:0 ;Bom. : ; 3 ; Suhbafayd Mu- 
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A suit cannot be brought for a mere declaration of right to a share, 
if a partition is possible . 1 

A suit for partition is barred when twelve years have expired from 
the time when exclusion of the plaintiff from the coparcenary property 
becomes known to him . 2 

A decree in such suit bars the trial in another suit of questions 
determined in that suit-A 

A receiver of the whole property may be appointed in a partition suit . 4 

All persons entitled to a share on partition, including the 
wife, mother, or grandmother, and purchasers of undivided 
shares 5 or mortgages, should be parties to a suit for partition . 6 

A suit for partition must include all the property which 
; is partible 7 and available for partition at the time , 8 and is 
within the limits of the jurisdiction of the Court in which the 
suit is brought . 8 

There is authority that when the suit does not include all the 


1 Suryanarayam Murti v. Tam • 
manna ( 1 901), 25 Mad. 504. 

2 Act IX. of 1908, Sched, L art. 

127. See Saroda Soondury Dossec 
Vi Doyamoyee Dossee (1880), 5 Calc. 
938 ; Jaganatka v. Ramablmdra 
(1888), 11 Mad. 380; Dhoorjeti 

Subbay a v. Dhoorjeti Venkayya 
(1906), 30 Mad. 201 ; Ajodhya Purshad 
v. Mahadeo Purshad (1909), 14 C. W. 

. N. 221; Babaji Alcoba v. Dattu 
Laxman (1912), 37 Bom. 64 ; 14 Bom. 
L. R, 923 ; Manjaya v. Shanmuga 
(1913), 38 Mad. 684. 

3 Parsotam llao Tantia v. Radha Bai 
(1910), 32 All. 460 ; Nalini Kanta 
Lahiri v. Sarnamoyi Debya (1914), 41 
LA. 247; 19 C. W. N. 31 ; 17 Bom. 
L. B. 1. 

4 Poreshiaih Moo Jeer jee v. Omerto 
Rauth Mitier (1890), 17 Calc. 614, 

5 Ante, p. 331. Laljeet Singh v. 
.Raj Coomar Singh (1873), 12 B. L. 
R. 373, at p. 3 S3 ; 20 W. R. C. R, 
336, at p. 340. 

8 Civil Procedure Code (Act V. of 
1908), order i. rules 3, 4; Act XIV. of 
1882, S3. 20, 28 ; Nalini Kanta Lahiri 
v. Sarnamoyi Debya (1914), 41 LA. 

■ 247 ; 19 C. W. N. 531; 17 Bom. 
L. B. 1 ; Pahaladh SingJi v. Lmhmun - 
butty (Mussamvt) (I860), 12 W. B, C. 
B. 250. 


7 Civil Procedure Code, 1908, Sched. 
L order ii. r. 1 ; Act XIV. of 1882, s. 
43; Hasmat Bai (Koer) v. Sunder Das 
(1885), 11 Calc. 396, and cases, note 8 
below; Trimbah Dixit v. Narayan 
Dixit (1874), 11 Bom. H. C. 69 ; Gan- 
pat V. Annaji (1898), 23 Bom. 144 ; 
Nanabhai Valldbhdas v. Nathabhai 
Hanbhai (1870), 7 Bom. H. C. A. C. 
46 ; Narayan Babaji v. Nana 
Manohar (1870), 7 Bom. H. C. A. 

153, at p. 178 ; Haridas Sanyal y. 5 
Pran Nath Sanyal (1886), 12 Calc. 
566. Contra Padmamani Dasi (Sri* 
mati) v. Jagadamba Dasi ( Srimati ), 6 
B. L. R. 134, at p. 140. See Parbati 
Churn Deb v. Ain-ud-deen (1881), 7 
Calc. 577; 9 C. L. B. 170. 

8 See P attar any Mudali v. Audi 
mula Mudali (1870), 5 Mad. H. 0. 
419. Thus, where property has been 
mortgaged with possession it need 
not be brought into the partition : 
Krisiayya v. Narasimham (1.900), 23 
Mad. 608 ; Balhrislma Vithal v. Hari 
Shankar (1871), 8 Bom. H. C. A. C. 
04 ; Narayan Babaji v. Pandurang 
JRamchandra (1875), 12 Bom, H; 0, 
148, at p. 1 55; Shivmurte-ppa v, 
Virappa (1899), 24 Bom. 128 ; 1 Bom. 

L. K, 620. 

0 PuncJmnun Mullich v. 8 Mb Chun 
der Mullich (1887), 14 Calc. 835. 
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coparcen aiy property the suit should be dismissed,* but it is submitted 

plaintiff to* 16 J. eCtl T ° 1 . 1 is raised ’ the P™per course is to permit the 
plaintiff to amend his plamt so as to include the whole property. 0 

" "“ 4 “ “““*<• »« mtition . 
them’f SUi n-« ed ,.“ - the 0rdinary ^ jurisdiction of a B>h Court 

tS^SS ' m “■*'* 0,h “ — » s "““X 

. .« "£ iu% ' tot *•* l “ **• n—« to* 

A defendant may insist that joint property which is not 
mentioned m the plaint be brought into the partition,* even 
A it be situate outside the territorial jurisdiction of the Court 
m which the suit is brought,* provided it can be dealt with in 
the suit, but he cannot require the plaintiff to bring into the : 
partition land which is outside British India . 7 

Where no objection is raised by the parties there seemsPartiai 
to be no reason why a partial partition, which is partial either partition - 

as to property * or as to the parties, should not be effected even 
m a suit . 9 

There would be a right to subsequent partition . 10 

When the coparcenary property is situate within the juris-! p— 
diction of more than one Court, suits can be brought in the J % hin , 

: several Courts having jurisdiction, n jfurStion 


See J ogendra N ath M ulcer ji v. 
J ugobundhu Mukerji (1886), 14 Gale. 
122 ; Ham joy Ghose v. Ham Hunjun 
Chuckerbutti (1881), 8 C. L. R. 367 ; 
Haridas Sanyal y. Pran Nath Sanyal 
(1886), 12 Calc. 566. 

2 See Punchanun Mullich v. S'hib 
Chunder Mullich (1887), 14 Calc. 835 ; 
Mukunda Lai Chakravarti y. Jogesh 
Chunder Chakravarti (1916), 20 C W 
N. 1276; 1 Patna L. J. 393. 

Mukunda Lai Chakravarti v. 
Jogesh Chunder Chakravarti (1916) 20 
C. W. ST. 1276; 1 Patna g J. 393. 

Shashi Bhushan Heed v. Jotindra 
Nath Hoy Ghowdhry (1911), 38 Calc. 
8SL 

5 See Shivmurteppa y. Virappa 
(1899), 24 Bom. 128; 1 Bom. L. R, 
620. 

6 Mari Nor ay an Brahme y. Gan- ' 

Z>aji (1883), 7 Bom. 272 ; 
LaUjeet Singh (Baboo) v. Haj Gogniar 
HL 


Singh (Baboo) (1876), 25 W. R. 353; 
Ham, Lochun Pattuck v. Hughoobur 
Hyal (1871), 15 W. R. 0. R. Ill ; Bala- 
ram Bhaskarji v. Hcmichandm Bha- 
skarji (1898), 22 Bom. 922, at p. 928. 

7 Hamacharya v. Anamtacharya ' 
(1893), 18 Bom. 389 ; Purushottam y 
Atmaram (1899), 23 Bom. 597 ; 1 Bom 
L. M 76. 

r t See v. 

(1908), 31 All 3. 

See Manjanatha Shanabhaga y 
Naraycma Shanabhaga (1882), 5 Mad.* 
382. As to a partial partition by 
arrangement, see ante, p. 344. 

10 Bhowani Proshad Shahu v. JW. 
mi & Shahu (1909), 13 C. W. K. 309 ; 
Moomharam Chakravarty v. Gonesi ‘ 
Chandra- Chakravarty (1912), 17 C. W. 

SN". 521 : see ante, p. 341. 

11 Suhba Han y. Hama Hau (1867)/- 

o Mad. H, 0. 376 ; • Punchanun Mul - .7 
& Shib Ghimdet Mullizk (1887)/ 

2 * 
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When there is property of the family held jointly by the whole 
family with other persons, a separate suit should be brought 
for partition of such property , 1 except where such persons have 
bought the interests of coparceners in the whole coparcenary 
property. 

A separate suit will lie with regard to property which 
belongs to some of the coparceners only . 2 

A purchaser of a share of one of the coparceners in a portion 
of the coparcenary property is, when such purchase is permis- 
sible , 3 entitled to bring a suit for partition of that portion only, 
when such partial partition will not cause much inconvenience 
to the other sharers , 4 but any coparcener may require his share 
in the whole of the coparcenary property to be ascertained and 
partitioned in such suit . 5 

A coparcener is entitled to bring against such purchaser 
a partition suit limited to the property so purchased . 6 

As to the rights of purchasers or mortgagees of shares on a partition, 
see ante , pp. 301-303. 

Where a portion of the family property has passed entirely into the 
hands of strangers, there is no reason why the right thereto should not be 
determined without reference to the remaining property of the family. 7 

In the case of a decree for partition and of a. partition by 
arrangement, it is necessary to ascertain the amount of the 
coparcenary property, and what is available for partition. 

14 Calc. 835; Balaram Bhaslcarji v. (1899), 24 Bom. 128 ; 1 Bom. L. R. 

Ramchandra Bhaskarji (1898), 22 620 ; see Pandurang Anandrav v. 

Bom. 922. See J air am Narayan Raje Bhaskar Skadashiv (1874), 11 Bom. 

v. Atmaram Narayan Raje (1880), H. C. 72 ; Ram Mohan Lai v. Mid- 

A Bom. 482; Padmamani Dasi (Sri- ckand (1905), 28 All. 39 ; Iburamsa 

matt) v. Jagadamha Dasi ( Srimati ) Roivthan v. Thcruvenkatasami. Naick 

(1871), 6 B. L. R, 134; Ram Harakh (1910), 34 Had. 269. See Venka- 

v. Ram Lai (1916), 38 All. 217. Cf. tarama v. Meera Lahai (1859), 13 Mad. 

Abdul Karim Sahib v. Badrudeen 215, approved of in Palani Konan v. 

SaMh (1904), 24 Mad. 216. Masa Konan (1896), 20 Mad. 243; 

1 See Pumshottam v. Atmaram Subramanya Ohettyar v. Padmanohha 

Janardan (1899), 23 Bom. 597 ; 1 Bom. Ohettyar (1896),. .1 9 Mad. 267. See, 
L. R. 76. however, Hasmai Rai (Koer) v. Sunder 

2 Lachmi Narain v. Janki Das Das ( 1 885), 1 1 Calc. 396, at p. 399. 

(1901), 23 AIL 218. 6 Ram Oharan v. Ajudhia Prasad 

3 Ante-y pp. 301, 302. (1905), 28 All. 50 ; Chinna Sanyas* 

* Hart Krisina Ohowdary (Duvvada) ■ Razu (Sripati) v. Suriya Razu (Sri- 

v, Venkata Lakshmi Narayana (Sri- paii) (1882), 5 Mad.196; Subramanya 

pdda) (1910), 34 Mad. 402. A different Ohettyar v. Padmanabha Ohettyar 

view was taken in Manjaya v. Shan- (1896), 19 Mad. 267. See Venlcayya 

tyuga (1913), 38 Mad. 684. v. LaJcsJwiayya ( 1 892 ) , 18 Mad. 98. 

^ Mnmrrao-v. . Sitaram .{ 1898), 23 7 Subbarazu v. V enkataraina/m . 

Bom. 184 1 Shimurteppa v. Virappa (1891), 15 Mad. 234. 
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The presumption is that, “ in. the absence of evidence, the property 
for partition is such as exists at the time of the suit for partition .’ 3 1 

An inquiry as to what the coparcenary property consists of generally 
involves, it is submitted, an account of the rents and profits which have 
been received by the manager . 1 2 

Where one member of the family has been entirely excluded from Account of 
the enjoyment of the property, he would be entitled to an account of mesne profits, 
mesne profits on an ordinary footing . 3 

An account of mesne profits is also allowed when an arrangement for 
the enjoyment of the property in specific and definite shares has been 
disturbed 4 

In the absence of an express agreement, a coparcener is not entitled Improve- 
to credit for sums laid out by him in the improvement or upkeep of the ments * 
coparcenary property . 3 

Provision must first be made for all debts due by the family Provision for 
as such , 6 including debts . due by the father of separating debts ’ etc * 
brothers , 7 and also for all proper charges upon the family 
property lor maintenance , 8 the marriages of dependent female.) 
members , 9 the expenses of whose marriages are not payable out 
of individual shares, and such religious ceremonies as are pay- 
able by the whole family , 10 and cannot be adjusted so as to be 
paid out of individual shares. 


1 Damodardas Manekkti v. Uttam - 
ram Manelclal (1892), 9 Bom. 271, at 
p. 279. 

2 Sec ante, p. 272. 

8 Krishna v. Subbanna (1884), 7 
Mad. 564 ; Bhivrav v. Sitaram (1894), 
19 Bom. 532 ; Konerrav v. Gurrav 
(1881), 5 Bom. 589, at p. 595; 
Venhata Narasimha Appa Mow Ba- 
hadur {Rajah) v. Namyya Appa Mow 
Bahadur (Rajah) (.1879), 7 I. A. 38, 
at p. 51 ; 2 Mad. 128, at p. 137 ; 6 
0. L. K. 153, at p. 162. See Civil 
Procedure Code (Act V. of 1908), 
order xx. rule 12. 

4 Shankar Baksh v. Eardco Baksh 
(1888), 16 L A. 71;, 16 Calc. 397. 
See Ramdbhadra (Rajah Setruckerla ) 
v, Virabhadm Suryanarayana (Rajah 
Sdrucherla) (1899)) 26 I. A. 167 ; 22 
Mad. 470 ; 3 0. W. N. 533 ; 1 Bom. 
L. It. 888. 

6 Muttusvami Gaundan v. Suhbira- 
mcmiya Gaundan (1863), 1 Mad. H. C. 
309. See post, p. 356. 

6 See ante , p. 276. 

- T %ra Cha id v. Reel Ram (1 56 >). 

3 Mad. H. C. 177, at p, 181 : Laksk- 


man Dada Naik v. Rmnchandra 
Dada Naik (1876), 1 Bom. 561 ; 
“ Dayabhaga,” chap. i. para. 47; 
££ Vyavahara Mayukha,” chap. iv. s. 

6, paras, 1, 2 ; chap. v. s. 5, para. 
14 ; Oolebrooke’s c: Digest,” vol. iii. 
pp. 73, 389, 390. 

8 Ante, pp. 234, 235,27.1. 

9 Ci Dayabhaga,” chap. iii. s. 2, 
para. 39 ; “ Mitakshara,” chap. i. s. 

7, para. 5 ; Colebrooke’s 46 Digest,” 
vol iii. p. 96 ; Strange’s “ Hindu 
Law,” vol. ii. p. 313. 

10 As to the expenses of initiation, 
see “ Mitakshara,” chap. i. s. 7, 
paras. 3, 4 ; £< Dayabhaga,” chap. iii. 
s. 2, para. 41 ; Colebrooke’s “ Digest,” 
vol. iii. pp. 96, 97 ; Srinivasa Iyengar 
v. Tliinivenyadaihaiyangar (1914), 38 
Mad. 556. As to the funeral expenses 
of the mother, sec Vdidyahatha Ahjar 
v. Aiijasami Aiyar( 1908), 32 Mad. 191. 
In a suit foi partiti m broi ght by a 
Hindu against his father and brothers, 
the brothers (but not the children of 
brothers) are entitled to have set 
apart from the family property a sum 
sufficient to defray the expenses of 
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No provision is to be made for the expenses of the marriage of a copar- 
cener who was unmarried at the time of the severance of the joint family. 1 

An arrangement may be made for the expenses of the marriages of the 
daughters of brothers, who are malting the partition. 2 

Each member of the coparcenary Is obliged to bring into 
hotchpot, and submit to partition any coparcenary property, 
or property acquired from coparcenary funds which may be 
in his hands . 3 

He is not required to account for money which has been 
received by him for his expenses . 4 

Where a single coparcener has purported to deal with a defined portion 
of the family property as if it w^ere his own, it may be equitable to allot 
such portion to the purchaser if possible. 5 Where he has dealt with a 
share in a defined portion, it may be equitable on partition to allot him a 
share in such portion. If such course be not equitable or practicable, 
the alienee would only have a right of compensation against the alienor 
personally. 6 

Where a coparcener has, by arrangement or without objection, 
occupied a particular portion of the family property, or where he has 
laid out his separate money on a certain portion of the property, it may 
be equitable to allot to him the portion occupied, or improved by him, 
provided that he does not thereby get more than his share. 

In one case, 7 where a coparcener built with his separate money a house 
upon ground belonging to the. family, the Court held that each of the co- 
parceners was entitled to a share in the house and the site upon which it 
was built, equal in value to his share of the site. 

When the property is partible and capable of partition; 
the Court will ordinarily order a partition by metes and 
bounds, \N‘ ■ . ; , • 

The following provisions of the Partition Act, 1893, 8 apply to all 
partitions by the Court, but do not affect any local law providing for the 
partition of immovable property paying revenue to Government. 

Sec. 2. Whenever in any suit for partition in which, if instituted prior 

their prospective thread, betrothal, 561. See ante , p. 254. 

and marriage ceremonies, such sum 4 Ibid.; Konerrav v. Gurmv (1881), 

to be calculated according to the ex- 5 Bom. 589, at p, 595. 

tent of the family property : Jaircm v, 5 Pandurcmg Anandrav v. B'hashar 

'Naiftu (1906), 31 Bom. 54; 8 Bonn Sliadashiv (1874), 11 Bom, H. Cl 72: 

L. K. 632. Vdaram Sitamm v. Rami Panduji 

1 N a, my ana v. RamaUnga (1915), (1875), 11 Bom. H, 0. 76; Narayan v. 

39 Mad. 587, differing from Srinivasa Gummji (1903), 5 Bom. X. R. 945. 
Iyengar v. Thiruvengadatkaiyangar 6 Aiyyagari Venkaiaramayya v. 
(1914), 38 Mad. 556. Aiyyagari Ramayya (1902), 25 Mad. 

2 Anantanamyana- Iyer v. Saviihri 690, at pp. 718, 719. 

A ramal (1911), 36 Mad. 1 51 . 7 Vithoba Bam y. Hariba Bara 

3 Lakshman Bada, Naik 7 . Mam- (I860), 6 Bom. H. C. A. 0, 54, 

clumdra Bada Nail (1876), j Bom.. * Act IV. of 1893. 
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to the commencement of this Act, a decree for partition might have been order Bale 
made, it appears to the Court that, by reason of the nature of the property 
to which the suit relates, or of the number of the shareholders therein, or partition suits 
of any other special circumstance, a division of the property cannot reason- 
ably or conveniently be made, and that a sale of the property and distribu- 
tion of the proceeds would be more beneficial for all the shareholders, the 
Court may, if it thinks fit, on the request of any of such shareholders 
interested individually or collectively to the extent of one moiety or up- 
wards, direct a sale of the property and a distribution of the proceeds. 1 

Sec. 3. (1) If, in any case in which the Court is requested under the Procedure 
last foregoing section to direct a sale, any other shareholder applies for ^dertakeTto 
leave to buy at a valuation the share or shares of the party or parties ask- ] 3U y > 
ing for a sale, the Court shall order a valuation of the share or shares in 
such manner as it may think fit and offer to sell the same to such share- 
holder at the price so ascertained, and may give all necessary and proper 
directions in that behalf. 

(2) If two or more shareholders severally apply for leave to buy as 
provided in sub -section (I), the Court shall order a sale of the share or 
shares to the shareholder who offers to pay the highest price above the 
valuation made by the Court. 

(3) If no such shareholder is willing to buy such share or shares at 
the price so ascertained, the applicant or applicants shall be liable to pay 
all costs of or incident to the application or applications. 

Sec. 4. (1) Where a share of a dwelling-house belonging to an un- Partition suit 
divided family 2 has been transferred to a person who is not a member of ' 

such family and such transferee sues for partition, the Court shall, if any dwelling - 
member of the family being a shareholder shall undertake to buy the house, 
share of such transferee, make a valuation of such share in such manner 
as it thinks fit and direct the sale of such share to such shareholder, and 
may give all necessary and proper directions in that behalf. 

(2) If in any case described in sub-section (1) two or more members 
of the family being such shareholders severally undertake to buy such 
share, the Court shall follow the procedure prescribed by sub- section (2) 
of the last foregoing section. 

5. In any suit for partition a request for sale may be made or an under- Representa- 
taking, or application for leave, to buy may be given or made on behalf ti°n of 
of any party under disability by any person authorized to act 
behalf of such party in such suit, but the Court shall not be bound to 
comply with any such request, undertaking, or application unless it is 
of opinion that the sale or purchase will be for the benefit of the party 
xinder such disability. 

6. (I) Every sale under section 2 shall be subject to a reserved Reserved 

bidding, and the amount of such bidding shall be fixed by the Court in “ lci 

such manner as it may think fit and may be varied from time to time. shareholders. 

(2) On any such sale any of the shareholders shall be at liberty to bid 
at the sale on such terms as to non-payment of deposit or as to setting off 
or accounting for the purchase-money or any part thereof instead of paying 
the same as to the Court may seem reasonable. 


parties under 
on disability. 


1 Eirahore (Bai) v. Trikamdas 
(1907), 4 Bom. 103. 

2 Ownership, not occupation, gives 


the right, Vcman Vishnu Gokhale v. 
Vasudev Morblmt Kale { 1898), 23 
Bom. 73. 
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(8) If two or more persons, of whom one is a shareholder in the property, 
respectively advance the same sum at any bidding at such sale, such bidding 
shall be deemed to be the bidding of the shareholder. 

7. Save as hereinbefore provided, when any property is directed to 
be sold under this Act, the following procedure shall, as far as practicable, 
be adopted, namely : — 

(a) if the property be sold under a decree or order of the High Court 
of Calcutta, Madras or Bombay in the exercise of its original 
jurisdiction, or of the Court of the Recorder of Rangoon, 1 the 
procedure of such Court in its original civil jurisdiction for the 
sale of property by the Registrar ; 

(h) if the property be sold under a decree or order of any other Court, 
such procedure as the High Court may from time to time by 
rules prescribe in this behalf, and until such rules are made the 
procedure prescribed in the Code of Civil Procedure 2 in respect 
of sales in execution of decrees. 

8. Any order for sale made by the Court under section 2, 3, or 4 shall 
be deemed to be a decree within the meaning of section 2 of the Code of 
Civil Procedure. 2 

0. In any suit for partition the Court may, if it shall think fit, make a 
decree for a partition of part of the property to which the suit relates 
and a sale of the remainder under this Act. 

10. This Act shall apply to suits instituted before the commencement 
thereof, in which no scheme for the partition of the property has been 
finally approved by the Court. 

A Civil Court can make a decree lor a partition of an estate 
paying revenue to Government, but cannot carry out his 
decree , 3 unless no separate allotment of the revenue be asked 
for , 4 If the decree be for the partition, or for the separate 
possession of a share of an undivided estate assessed as such 
to the payment of undivided revenue to Government , 5 the parti- 
tion of the estate or the separation of the share shall be made by 
the Collector according to the law, if any, for the time being in 
force for the partition, or the separate possession of such 
estate . 6 


1 This now would be the Chief Deb (1881), 7 Calc. 153. 

Court of Lower Burmah in the 4 Jogodtslmry Debeci v. Kailash 
exercise of its original civil juris- Chundm Lahiry (1897), 24 Calc. 725 ; 
diction. See Act YL of 1900. 1 0. W. N. 374. 

2 Act V. of 1908. 5 This does not include a ryotwari 

55 Meherban Rawoot v. Behari Lai estate in. Madras, MuthicMdamhara 

Bank (1890), 23 Calc. 679; Daliu - v. Karuppa (1884), 7 Mad. 382, or a 
tfftya Villml v. Mahadaji Paraslmm, share of a certain defined portion of 
(1891), 10 Bom. 528; Ram. joy Ghose a mahal. Ram Dayctl v. Mega Lai 
v. liamrunnni Chitclcorhutti (1881), S (1884), 0 All 452. 

0. L, R. 307 ; Parbhidas Lakhmidas 6 Civil Procedure Code (Act Y. of 
v, Shanharbhai (1886), 11 Bom. 662; 1908), s, 54. 

Ohmdmiaili Nundi v, Eur N drain 
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So Civil Court, except the Bombay High Court, can entertain a suit 
or an application for the partition of a Gujarat taluqdan esta e. petition by 

The iaw relating to the partition of revenue-paying es . • Revenue 

found in the following enactments : authorities, 

For Bengal — Regulations VIII. of 1793, XVIII. of 1812, and VII. of 

Si *» . « ?■ - 

For Assam.— Reg. I. of 1886, ss. 96 121,1 54. ., 3 

For Bombay.— Act X. of 1876; Act V. (Bom. C.) of 1879, ss. Ill, 

1 ' ‘liv xvm. of 1881, «• 136, *. 

bJ m. <N. W. P. 0., of 1961, ». 105-140, 

203 1 2 3 * * & * * 

For the Punjab. — Act XVII. of 1887, ss. 112-135, 158. 

For Coorg. — Reg. I. of 1899. 

Partition does not annul the filial relation nor, subject to the Eftect of. 
preference of an undivided son,* or brother « the right of 
inheritance incidental to such relation. 0 


Reunion. 

. The parties to a partition,? or some of them , 0 may reunite; Reunion, 
so as to constitute, after such reunion, a joint family, and to. 
remit them to the same status as before the partition . 9 

The question as to whether there has been a reunion is a question of 
fact. 10 


1 Act VI. (Bo. C.) of 1888, s. 21. 

2 Bee Tcijamal Ali v. Mussud Ali 
(1910), 14 C. W. N. 632. 

3 See Jagan Nath v. Tirhem Sam 

(1908), 31 AIL 41, 

* Post , p. 381. 

& Post, p. 391. 

a Marudayi v. Doraisami Karam - 
Man (1907), 30 Mad. 348; Eamappa 
Naicken v. Sithammal (18/9), 2 Mad. 
182. 

? Balabux Ladhuram v. Rakhnabai 
(1903), 30 I. A. 130, at p. 136 ; 30 
: Gale. . 725, at p. 734 ; 7 0. W. N. 642, 
at p. 646 ; 5 Bom. L. R. 469 ; Fran 
Kishen Paul Chowdry v. Moihooramo- 
Jmn Paul Chowdry (1865), 10 M, I. A. 
403; 4 W. R. P. C. 11 ; Vishvanath 

Qangadhar v. Krishnaji Gangadhar 

(1866), 3 Bom. H. 0. A. C. 69. Bee 


Lakshmibai v. Ganpat Moroba (1867), 

4 Bom. H. C. O. C. 150, at pp, 165, 166. 
Persons who have never been joint 
cannot “reunite,” Akshay Chandra 
Bhattacharya v. Hari Das Goswami 
(1908), 35 Calc. 721 ; 12 C. W. N. 511. 

a gee Abhai Churn Jana v. Mangal 
Jam (1892), 19 Calc. 634; Tara 
Chand Ghose v. Pudurn Lochun Ghose 
(1866), 5 W. R. C.R. 249. / 

9 They will succeed by survivorship, 

Narasimha Ohctrlu v. Venkata Singa~ 
lemma (1909), 33 Mad. 165. See, 
however, Mayne’s “ Hindu Law, 8th 
ed., pp. 824r~826. As to the law of 
inheritance, see post, pp. 414,415. 

10 Baqlmbir Singh v. Motikunwar 
(1912), 35 All. 41 ; 17 C. W. N. 443; 
15 Bom. L. R. 426. 
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There must be a complete junction of estate with an intention to reunite, 
and not a mere living together, 1 or joint enjoyment of the property. 2 

Where any of their descendants think fit to unite, they may do so ; 
hut such a union is not a reunion in the sense of the Hindu law, and does 
not affect the inheritance. 3 

According to the Mitakshara, 4 reunion is restricted to 
three classes of cases, namely, (1) between father and son, 
(2) between brothers, (3) between paternal uncle and nephews. 5 
The same view is taken in the Smriti Chandrika, 6 the Daya- 
bhaga, 7 the Yiramitrodaya, 8 and the Mayukha. 9 The Mithila 
school permits any of the late co-sharers to reunite, 10 

An agreement to reunite cannot apparently be made by, or on behalf 
of, a minor. 11 

The burden of proof of reunion is on the person alleging it. 12 


1 Rmi Mendli v. Sundar Mendli 
(1910), 37 Calc. 703 ; Gopal CJmnder 
Daghoria v. Kenaram Daghoria (1867), 
7 W. R, 0. R. 35 ; Kuta Bully Viraya 
v. Kuta Chidappavuthamulu (1864), 

2 Mad. H. 0. 235, 

2 See Balkishen Das v. Ramnarain 
Baku (1903), 30 I. A. 139; 30 Calc. 
738 ; 7 C, W. N. 578 ; 5 Rom. L. R. 
401. 

3 Yishvanatli GangadJiar v. Krish - 

naji GangadJiar (1866), 3 Bom. H. C. 
A. C. 69. See Krodesh Sen v. Kamini 
Molmn Sen (1881), 10 C. L. R. 161 ; 
Ram Eari Sarma v. Trihi Ram 
Sarma (1871), 7 B. L. R. 336 ; 15 

W. R. C. R. 442, 

4 Chap. ii. s. 9, paras. 2, 3. 

6 Basanta Kumar Singha v. Jogen - 

dr a Nath Singha (1905), 33 Calc. 371 ; 


10 C. W. N. 236. 

6 Chap. xii. para. 1. . Abhai Churn 
Jana v. Mangal Jana (1892), 19 Calc. 
634, at p. 638. 

7 Chap. xii. paras. 3, 4. See also 
<c Daya-Krama-Sangraha,” chap. v. 
para. 4. 

8 O. C. Sarkar’s translation, pp. 
168, 169, 205. 

9 Chap. iv. s. 19, para. 1. 

10 “ Vivada Chintamani ” (P. C. 
Tagore’s translation), p. 301 ; “ I)aya- 
Krama-Sangraha,” chap. v. para. 5. 

11 Balabux Ladhuram v. Ruhnabai 
(1903), 30 I. A. 130, at p. 136; 30 
Calc. 725, at pp. 734, 735 ; 7 C. W. N. 
642, at p. 646 ; 5 Bom. L. R, 469. 

12 Gopal Chunder Daghoria v. 
Kenaram Daghoria (1867), 7 W. R. 
C.R. 35. 
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PRINCIPLES OF INHERITANCE. 


The Law of Inheritance is the law as to the devolution of Definition, 
property on the death of an absolute owner intestate. 


There is old authority that when a Hindu relinquishes all worldly Abandon, 
affairs, his heir takes his property. 1 2 In the event of such a question 
arising it would have to be shown clearly that there was a formal and affairs! 
conclusive abandonment of allinterests in property. 


Under the Bengal school of law all the property of which To what 

. , G ■ * property 

a Hindu dies possessed, whether it be separate or coparcenary, inheritance 
passes to his heir, if he has made no valid bequest thereof . 2 applies * 
Under the Mitakshara law the heir is entitled only to — 

(a) The separate acquisitions of a deceased member of a 

coparcenary . 3 

(b) Property which had belonged to a coparcenary of 

which the deceased was the sole surviving member . 4 
■(c) The property, however acquired, of a deceased Hindu, 
who was at the time of his death separate from the 
other members of his family . 6 

No question of inheritance to coparcenary property governed by the 


1 Strange’s “ Hindu Law,” vol. ii. 
p. 185; Colebrooke’s “Digest,” Vol. ii. 
pp. 525, 536 ; u Daya-Bhaga,” chap, 
ii, para. 57. See Hafzoonnissa Begum 
v. Radhabinode Missur, Ben. S. D. A. 
1856, p. 595; Sidh Naraen v. Futeh 
Naraen (1805), 1 Ben. Sel. B. 118 
(new edition, 156) ; J agcmnath Pal v. 
Bidyanand (1868), 1 B. L. R« 114; 
10 W. R. G. R. 172 ; Dharmapuram 
Bandar a Sannadhi v. Virapandiyam 
BUM (1898), 22 Mad. 302; Harish 
Chandra Boy v. Alir Mahmud (1913), 
40 Calc. 545. 

2 Durga Nath Pramanik v, Chinta - 

moni Dassi (1903), 31 Calc. 214; 8 


a w. n. n. 

3 Iiatama Natchiar v. The Rajah of 
Shivagunga (1864), 9 M. I. A. 543 ; 2 
W. R. P. C. 31 ; Periasami v. Peria- 
sami (1878), 5 I. A. 61 ; 1 Mad. 312 ; 

2 C. L. R. 81 ; Pitum Koonwar ( Mu&st , .) 
v. Joy Kishen Doss (1866), 6 W. R, 
C. R. 101. 

4 Ante, pp. 219, 220. 

5 Doorga Persad Singh (Tehait) v. 
Doorga Konwari (: Tehaiini ) (1878), 5 
I. A. 149, at p. 160 ; 4 Calc. 190, at p. 
202 ; 3 (X L. R. 31, at p. 40 ; Soorjoon 
(Musumat) v. Ishree Brahmm (1871), 

3 N. W. P. 74. 
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Mitakshara school of law can arise when there is a surviving coparcener, 
however remotely connected with the deceased. 1 

As to the devolution of coparcenary property, see ante, pp. 236, 237. 

As to the devolution of the separate property of a member of a iarwad , 
see Govindan Nair v. Sankaran Nair (1909), 32 Mad. 351. 

As to the devolution of property which by grant or custom passes to a 
single heir, see post, Chap. XVII. 

As to the devolution of mata property, see Bombay Matadars Act (VI. 
(Bom. C.) of 1387), ss. 9, 10 ; Daya Khushal v. Bhikhi (Bai) (1915), 17 Bom. 
L. B. 504. 

In the absence of a valid bequest an heir is entitled to 
succeed to all property, which was vested in the deceased in 
title or in possession at the time of his death, although the 
enjoyment of the deceased therein may have been postponed . 2 

He is not entitled to succeed to property which was not so vested. 3 

The right of the nearest heir to inherit vests at the moment 
of the death of the owner of the property, or of a female heir 
taking a restricted estate . 4 5 It cannot under any circumstances 
remain in abeyance in expectation of the birth of a preferable 
heir not conceived at the time of the o wner’s death . 6 

/. ' ■ i- : 

The question in each ease is who is the nearest heir when the succession 
opens out, i.e. on the death of the propositus or on the death of a woman 
who does not make a fresh stock of descent. 

A person who is born between the date of the death of a full owner 
and the death of a female limited owner will take if he is at the latter 
date the nearest heir of the last full owner. 6 

It is not obligatory on a Hindu heir to obtain letters of administration 
to the estate of the last owner. 7 


1 Ante, pp. 236, 237. 

2 Rewun Persad v. Radha Beeby 
(Mussumat) (1846), 4 M. L A, 137, 
at p. 176; 7 W. R. P. C. 35, at p. 
40; Ilurrosoondery Debea Chowdranee 
v. Rajessuree JJabea (1865), 2 W. R. 
C. R. 321. 

8 Balamma v. Pullayya (1894), 18 
Mad. 168. 

4 Post, Chap. XV. 

5 Nilcomul Lahuri v. Jotendro Mo~ 
him Lalmri (1881), 7 Calc. 178, at p. 

188 ; 8 C. L, R. 401, at p, 404 ; Behciri 
Lai Laha v. Kailas Chunder Laha 

(1896), 1 C, W. X. 121 ; Amrito Lall 
Butt v. Siirnomoni Basi (1898), 25 
Calc. 662, at pp. 690, 691 ; 2 C. W. N. ' 
389, at p. 396 ; Koylasnath Doss v. 
Gyamonee Bosses, W, R. 1864, 0, R. 


314; Rash Bekaree Roy v. N image 
Churn, Ibid. 223 ; Kesub Chunder 
Ghose v. Bislmopursand Bose, Ben. 
S. I). A. 1860, vol. ii. 340 ; Gordhandas 
v. Ramcoover (Bai) (1901), 26 Bom. 
449 ; 3 Bom. L. R. 857 ; LalcM Priya 
v. Bhairab Chandra Chaudhuri (1833), 
5 Ben. Sel. R. 315 (new edition), 
369 ; Banymodht Ghose v. Juggodumba 
Dossee, 2 Sev. App, C. 248 ; Norton L. 

c. 42i. 

6 Seeta Ram Gossam v. Fukser 
Chand Chuckerbutty (1871), 15 W. R. 
C. R. 433. 

7 Jogendra Chunder Butt v, Apurna 
Dassi (1908), 13 C. W. N. 1190 ; Baboo 
Sidick ( Haji ) v. Ally Mahomed 
(1904), 30 Bom. 270 ; 6 Bom. X. R. 
1135. 
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The right can only be devested by the valid adoption of Devesting of 
a son to the late owner , 1 or by the birth of a child who was 
conceived at the time of his death 2 (or when the succession 
opened out ), 3 and would have had a preferential right to the 
inheritance . 4 

There might also be a case where a testator had made a bequest to 
operate in futuro ; then the estate of the heir would be devested on the 
bequest coming into operation. 5 

An estate once vested cannot be devested by the birth of a nearer 
heir, who was not conceived at the time the succession opened out, nor 
can it be partially devested by the birth of a person who would have 
been a co-heir if he had been born at the time when the inheritance 
vested. 6 

Illustration . 

A Hindu died in 1832 leaving an only son who had been blind from 
his birth, and two widows the survivor of whom died in 1849. On the 
death of the surviving widow, a nephew succeeded as heir, the blind 
son being by Hindu law excluded from inheritance. 7 The blind man, 
having married, a son was born to him in 1858. The blind man died in 
1861. His son did not oust the nephew. 8 

An heir succeeds by virtue of his own right as the nearest Right not 
heir, that is to say, by his own propinquity, or capacity to offer through 
oblations as the case may be. He does not acquire his right others * 
through or under any other person . 9 

A person does not take because he was heir of a person who would 
have taken if he had survived the deceased. 

“ Heritable blood is a foreign importation from a foreign law, and 


1 See ante , pp. 193, 198. 

2 Berogah Moye (Mt.) v. Nubohissen 
Boy, 2 Sev. App. C. 239 ; Norton L. C. 
422. This has no application to the 
case of a still-born child, Goura 
Ohowdhmin (Mussamut) v, Chumtnun 
Chowdry , W. R. 1864, C. R. 340, at p. 
342. 

3 Bash Beliaree Boy v. Nimaye 
Churn, W. R. (1864), C. R. 223. 

4 Cases ante, p. 362, note 5, and post, 
p. 373, note 7. Aulim Glmnd Dliur v. 
Bejai Govind Burrall (1838), 6 Ben. SeL 
R. 224 (new ed., 278) ; Bama Soonduree 
Dossee v. Anund Moyee Dossee (1864), 

X W. R. 0. R. 353 ; Kalidas Das v, 

: Kristian Chandra Das (1869), 2 B. L. 

* R. #. B. 103 ; 11 W. R. A. 0. J. 11 ; 

cl Minahshi v. Virappa (1884), 8 

Mad. 89 ; Yekeyamian y. Agmsivarmi 


(1869), 4 Mad. H. C. 307, at p. 311 ; 
Eanmant Bamchandra v. Bhimacharya 
(1887), 12 Bom. 105 ; Goura Chow - 
dhrain {Mussamut) v.Chummun Chow- 
dry, W. R . 1864, CV R. 340. 

5 Sec Bramamayi Dasi (Srimati) v, 
Jages Chandra Butt (1871), 8 B. L. R, 
400, at p. 407. 

6 Naraslmha Bam v. Veemhhadra 
Itazu (1893), 17 Mad. 287. 

7 Post, pp. 370, 371*. 

8 Kalidas Das v. Krishan Chandra 
Das (1869), 2 B. L. R. F. B. 103 ; 11 
W. R. A. O, J. 11 ; and see other 
cases, post, p. 374, 

0 See Brojo Mohun TJmkoor v. 
Gouree Pershad Chowdhry (1871), 15 
W. R. C. R. 70 ; Balamma v. Pullaya 
(1894), 18 Mad. 168, at p. 170, 
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grafting it upon the Hindu system can only lead to further confusion 
and inconsistency.” 1 

An heir is not disqualified because the person through whom he is 
related to the deceased cannot take. Thus a sister’s son succeeds 2 although 
a sister cannot succeed. The same observations apply in the case of a 
mother’s sister, a mother’s father’s sister, a brother’s daughter, a father’s 
brother’s daughter, a father’s sister, a father’s father’s brother’s daughter, 
and a father’s father’s sister. If the sons of these persons predecease 
the owner, their sons, not being heirs, cannot take under the Bengal school. 
Again, the son of a disqualified person may inherit by virtue of his own 
heirship, 3 although his father could not have taken. 4 

Illustrations . 

(a) A son dies before his father, leaving a daughter. The daughter 
cannot succeed to her grandfather, although if her father had survived her 
grandfather, she would have inherited the property. 5 

(b) A niece does not take the property of her uncle, although her father, 
if he had been alive, would have inherited. 

Thus, except in some cases in the Bombay Presidency , 6 a 
widow cannot, as such, inherit the property of any person other 
than her husband, i.e, no right accrues to her as widow to 
succeed to a person to whom her husband would have been an 
heir if he had lived. 

The widow of a son, 7 of a son’s son, 8 of a daughter’s son, 9 of a father, 10 of 
a brother, 11 of an uncle, 12 or of a cousin, 13 has no right of inheritance as such. 


1 Chelihani Tirupati Eayaningaru v. 
Suranem Vencctia Gopala Narasimha 
Rau Bahadur (Rajah) (1871), 6 Mad. 
H. C. 278, at p. 287. 

2 Post , pp. 402, 42S. 

3 Post , p. 373. 

4 Post , pp. 370, 371. 

5 Macnaghten’s “Hindu Law,” 
vol. ii. p. 176. 

6 Post, pp. 412, 413. 

7 Ananda Bibee v. Noumit Lai 
(1882), 9 Calc. 315; Amrit (Bad) v. 
Manih (Bai) (1875), 12 Bom. H. C. 
79 ; Himulta Chowdrayn (Mussum- 
mmd) y, Pudoo Munee Chowdrayn 
( Mussummaui ) (1825), 4 Ben. Bel. 
B. 19 (new edition, 25); Rai Sham 
Rullubh v. Prankishen Chose (1820), 
3 Ben. Sel. B. 35 (new edition, 44) ; 

: Ayabutee (Mussummaui) v, Rajhi- 
: Mien Sahoo (1820), Ibid. 28 (new 
edition, 38) ; Strange’s “ Hindu Law,” 
vol. ii. pp. 233, 234. 

8 Goornee (Mussumat) v. Oomrao 

Kooniver (Mussumat) (1866), 1 

H. 0.149, 


9 W. Macnaghten’s “ Hindu Law,” 
' vol. ii. p. 47. 

10 Seethai v. Nachiar (1912), 37 Mad. 
286; Ramhoonwur v. Ummur (1817), 
1 Borr. 415 ; Bhyrobee Dossee v. 
Nubhissen Bhose (1836), 6 Ben. Sel, 
B. 53 (new edition, 61). 

11 Tkayammal v.Annmnalai Mudali 
(1895), 19 Mad. 35; Peddamuttu 
Viramani v. Appu Rau (1864), 2 
Mad. H. C. 117; Jogdamba Koer v. 
Secretary of State (1889), 18 Calc. 
367 ; Choora v. Busuntee ( Mussumat ) 
(1866), 1 Agra H. 0. 174 ; Jymunee 
Dibiah (Mussummaui) v. Ram joy 
Chowdree (1824), 3 Ben. Sel. B. 289 
(2nd ed., 385). 

12 Gauri Sahai v. Ruhho (1880), 3 
All. 45 ; Vpendra Molum Tagore v. 
Thanda Dasi (1869), 3 B. L. B. A. CY 
349; 12 W. B. 0. B. 263. 

13 Soorendronaih Roy v. Ileera- 
monee Burmoneah (Mussamut) (i 868), 
12 M. I. A. 81 ; 1 B. L. B. P, C. 26 ; 
10 W, B. P, C. 35 
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An heir cannot be excluded by a testator from inheritance 
otherwise than by a valid devise to some other person . 1 
“ The course of inheritance prescribed by the Hindu law 
cannot be altered by a private arrangement,* or by will , 3 but 
there is nothing to prevent persons, in whom interests have 
become vested by inheritance, making arrangements inter se 
as to their shares, or waiving their rights . 4 

On property descending to a male Hindu as heir, he becomes 
a fresh stock of descent, and on his death the property passes 
to his heir and not to the heir of the previous owner. 

■' When property descends to a female, she does not , 3 except 
in some cases in Bombay , 6 become a new stock of descent, 
but on her death the person, who would have been heir to 
the last full owner if he or she had been living at the death 
of the female, takes, and, if a male, becomes a new stock of 
descent. 

Except in the ease of the inheritance of a son, of a son s 
son, or of a son’s son’s son to the property of a male Hindu , 7 in 
which case the doctrine of representation excludes the rule of 
preference , 8 the existence of a class of nearer heirs excludes all 
members of a more remote class . 9 


Disinherison, 


Alteration of 
course of 
inheritance. 


Heir becomes 
fresh stock of 
descent. 


Nearer heir 
excludes more 
remote. 


For example, a brother’s son cannot succeed while there is in existence 
a brother capable of taking. 10 , 


1 JuU&ndromolmn Tagore v. Ganen- 
dromohun Tagore (1872), I. A. Supp. 
vol. 47, at p. 79 ; 3 B. L. R. 377, 
at pp. 409, 410 ; 18 W. R. 0. P. 359, 
at p. 371; Toolseydas Ludha v. 
Premji Trieumdas (1888), 13 Bom. 
61, at p. 69, 

2 Balkrishna Trimbak Tendulkar 
v. Savitribai (1878), 3 Bom. 54; 
Venkata Mahapati Surya Bao Baha- 
dur (Sri Baja Bao) v. Venkata Malta - 
pati Gangadhara Rama Bao Bahadur 
(Hon. Sri Baja Bao) (1886), 13 1 A. 
97 ; 9 Mad. 499. 

s Juttendromohun Tagore v. Ga- 
mendroniohun Tagore (1872), I. A. 
Supp. vol. 47, at pp. 64, 65; 9 
::B^Ii7B. ; 377^ at p. 394 ; ■ 18 W. B. C. B. 
359 , at p. 364 ; Tarakeswar Boy (Ku- 
mar) v. Shashi Shikar es war (Kumar) 
(1883), 10 I. A. 51, at p. 58 ; 9 Calc. 
952, at p. 958 ; 13 0, L, R. 62, at pp. 
65 s 66. ' ' ' 


4 Meherban Singh v. Sheo Koonwer 
(Mussumai) (1866), 1 Agra, 106 ; Dal 


Chind v. Soonder (Mussmnat) (1867), 

2 Agra, 173. 

5 Post , p. 464. 

6 Post , p. 467. 

7 Post , pp. 381, 382. As to illegiti- 
mate sons, see post, pp. 382, 383. As 
to siridhan property, see post, p. 449. 

8 Muttuvaduganatha Tevar v. Perm - 
sami (1892), 16 Mad. 11, at p. 15; 
Marudayi v. Doraisami Karambkm 
(1907), 30 Mad. 348, at p. 351. 

* Chandika Bakhsh v. Mum Knar 
(1902), 29 I. A. 70 ; 24 All. 273 ; 
6 C. : W. N. 425;. 4 Bom. L/R. .376 ;. 
Krishna Ayyangar v. Yenkatarama 
Ayyangar (1905), 29 Mad, 115; 

Mahabeer Pemhad v. Bam' Surun 
(1866), 3 Agra, 6; Khettur Gopal 
Chatter jee v. Poorno Clmnder Chatter jee 
(187.1), 15 W. R. 0. R. 482. 

30 Rooder Chunder Qhowdhry t. 


v. ■■■■A-"". , 

■a-.' 4 
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The Hindu treatises on the law of inheritance among sons and grand- 
sons proceed on the assumption of a partition made immediately after 
the death of the <c propositus . 55 1 

The rights of women to inherit property are on a different 
footing from that of males. 

Under the Bengal , 2 Benares , 3 and Madras 4 schools, women 
inherit only by virtue of express texts, but in Madras certain 
female heirs are entitled to succeed in default of all male 
heirs . 5 

The Crown succeeds by escheat in preference to a woman who is not 
so named.® 

Although women may not be heirs, their sons may be heirs on their 
own merits and not through their mothers . 7 Thus the sister’s son , 8 the 
son of an uncle’s daughter, the son of a brother’s daughter, the son of a 
nephew’s daughter, a son’s daughter’s son , 9 or a daughter’s daughter’s 
son , 10 are heirs, although their mothers are not heirs. 

In the Bombay Presidency widows of male relatives and 
certain female relatives, who are excluded in the other Pre- 
sidencies, are entitled to inherit . 11 


Sitmbhoo Ck under Ghowdhry (1821), 3 AIL 45 ; Jagatnarain v. Slieo Das 

3 Ben. Sei. B. 106 (new edition, 142) ; (1S83), 5 xill. 311 ; see Ananda Bibee 

Jymmiee Dibiah (Mmsummaut) v. v. Nownit Lai (1882), 9 Calc. 315. 
j Hamjoy Chowdree (1824), Ibid. 289 4 LuUoobhoy Bappoobhoy v. Cassibai 

(new edition, 385) ; Prithee Singh v. (1880), 7 L A. 212, at p. 231 ; 5 Bom. 

Court of Wards (1875), 23 W. B. C. R, 110, at- p. 118 ; S. C. in Court below, 

272 ; S. C. on appeal, Sheo Soondary Lallubhai Bapubhai v. Mankuvarbkai 
v. Pirthee Singh (1877), 41. A. 147. (1876), 2 Bom. 388, at pp. 418, 428, 

1 West and Biihler, 3rd ed., 68 ; 438 ; Mari v. Chinnammal (1884), 

Marudayi v. Doraisdmi Karambian 8 Mad. 107, at pp. 117, 127, 129. 

(1907), 30 Mad. 348, at p. 350. See Lakshmanammal v. Tiruvcngada 

2 LuUoobhoy Bappoobhoy v. Cassibai (1882), 5 Mad. 241, at p. 249. 

(1880), 7 I. A, 212, at p. 231 ; 5 Bom. * Post , pp. 413, 414. 

110, at p. 118 ; S. C. in Court below, 6 jogdamba Koer y. Secretary of 

■ Lallubhai Bapubhai v. Manhivarbhai State (1889), 16 Calc. 367; see post a 
(.1876), 2 Bom. 388, at pp. 418, 428, p. 416. 

438 ; Gum Gobmd Shaha Mandal v. 7 See a,nie, p. 363. 

Ana/nd Lai Ghose Mazumdar (1870), 5 8 Post, p. 402. See CheWcam 

B. L. B. 15, at p. 37 ; 13 W. B. F. B. R. Timpaii Mayaningaru v. Vcncata 
p. 5$ ; Madhuinala Dassi (Sri- Gopala Narasimha Rau Bahadur 
maii) v. Lakshan Chandra Pal (1913), (Rajah Suraneni) (.1871), 6 Mad. H. CL 
20 C. W. N. 627 ; “ Baya-Bbaga,” 278, at p. 288. 

chap, xl s. vi. para. 11. 9 Nanhi v, Gauri Shankar (1905), 

3 Nanhi v. Gauri Shankar (1905), 28 AIL 187 ; Koomud Chunder Roy v, 

28 AIL 187 ; Jagannath v. Champa. Seetakanth Roy, W. B. F. B. B. 75. 
(1905), 28 AIL 307, dissenting from 10 Jagannath v. Champa (1905), 28 
Bansidhar v. Ganeshi (1900), 22 All. All. 307. 

338; Gauri Sahai v. Rufcko (1880), 11 Post, pp. 412,413. 


CHAP. X.] 


FEMALE HEIRS. 


“ The principle of the general incapacity of women for inheritance 
. . . has not been adopted in Western India, where, for example, sisters 
are competent to inherit. 5 ’ 1 


Except in certain cases in the Bombay Presidency , 2 3 on Succession 
the death of a female in whom the inheritance has vested, 


the then next heir to the last full owner takes the estate, i.e. 
the property descends to those who would have been the heirs 
of the last full owner if he (or she in the case of siridhan) had 
lived up to and died at the moment of the death of such female 
owner . 3 5 , 


As to the estate taken by a female in inherited property and her power 
over such property, see post , Chap. XV. 


In the case of the male agnate descendants of a deceased Succession 


male. Hindu , 4 5 6 and in the case of the succession of the sons of stirpes. 


daughters in cases governed by the “ Mayukha / 5 5 and in the 
distribution of siridhan property among sons 5 sons and among 
daughters’ sons,! the heirs take per stirpes. 

In other cases persons of the same relationship tci ; the Succession 
deceased take per capita, i.e. each sharer. takes an equal share 'capital 
independently of the stock from which he came. 


This follows from the rule that there is no representation in inheritance. 7 
Thus brothers’ sons 8 and daughters’ sons 9 succeed per capita. 

“ There is no positive reason in favour of applying the rule of suc- 
cession per stirpes to the case of the remote gotraja sapindas, while there 
* are certain important considerations pointing the other way. . . . As 


1 Lulloobhoy BappoobJioy v. Cassibai 
(1880), 7 I. A. 212, at p. 231 ; 5 Bom. 
110, at p. 118. 

2 Post, p, 167. 

3 Post, p. 464. 

4 “ Mitakshara,” chap. i. s. v. paras. 
3, 2 ; “ Daya-Bhaga,” chap. iii. s. i, 
para. 21 ; “ Smriti Ohandrika,” chap, 
viii. paras. 1,2. 

5 44 Vyavahara Mayukha,” chap. iv. 
s. x. para. 20. . 

6 44 Mitakshara,” chap. ii. s. xii. 
para. 16 .;. 44 Vyavahara May ukh a,” 
chap. iv. s. x. para. 21 ; “ Smriti 
Chandrika,” chap. ix. s. iii. para. 25 ; 
Bauer jee’s 44 Law of Marriage, 5 ’ 3rd 
ed., ,p. 402. 

■ 7 -Ante , p. 363. 

s Brojo Kishoree Dassee v. Sreenath 


Bose (1868), 9 W. R. C. B, 463 ; Brojo 
Mohun Thakoor v. Gouree Pershad 
Ghowdhry (1871), 15 W. B. C. R. 70 ; 
Gooroo Churn Sircar v. Koylash 
Ghunder Sircar (1866), 6 W. R. G. R. 
93 ; Button Krisio Bosoo v. Bhugoban 
Clmnder Bosoo (1872), 18 W. R. 0. R. 
32 ; R. K. Sarvadhikari’s 44 Hindu 
Law of Inheritance,” p. 483. 

9 (Mitakshara School) Nagesli v. 
Gurmao (1832), 17 Bom. 303 ; Bam 
Swaruth Pandcy v. Basdeo Singh 
{Baboo) (1867), 2 Agra, 168 ; SheoSehai 
Singh v. Omed Konwur ( Musmmmai ) 
(1840), 6 Ben. Sei E. 30.1 (2nd ed., 
378), (Bengal School) Ramdhun Sein 
v. Kishen Eanih Sei n (.1821), 3 Ben. 
Sei. R. 100 (new edition, 133), 
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SUCCESSION PER CAPITA. 
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regards daughters’ sons, it lias always been held that they succeed not 
per stirpes but per capita . . . . So in the case of brothers’ sons the same 
rule has been laid down. In both cases the succession is direct, the nephews 
being entitled to claim as nephews, and being liable to be excluded by any 
uncle or aunt, as the case may be, if one happens to survive the propositus. 
The similarity between the succession of these nephews with that of the 
remoter gotraja sapmdas is more complete than that between the succession 
of the latter, and that of lineal descendants.” 1 2 

Relinquish- There is apparently no objection to an heir, either under 
rnentoi ieir- ^ i^fcukshara 2 or the Bengal law , 3 relinquishing his rights 
of inheritance in favour of the next heir. 

This applies also to the case of an impartible Raj. 4 


Unchaste 

widow. 


Other un- 
chaste heirs. 


Exclusion prom Inheritance. 

An unchaste widow is not entitled to succeed to the property 
of her husbandj 5 but where before the loss of chastity the 
property has vested in her , 6 although she may not have acquired 
possession thereof , 7 her rights therein are not devested by the 
subsequent loss of chastity. 

Um'hastify which has been condoned by the husband is not a bar. 8 

In parts of India governed by the Mitakshara law a widow 
is the only female heir, at any rate in Bombay and Madras, who 
is excluded by unchastity from inheritance to a male Hindu . 9 


1 Nagesli v. Gururao (1802), 17 
Rom. 303 ; MamguUy Doss v. Nundo 
Koomar Doss (1865), 2 W. R. C. R. 
11. “Partition is equal in " the 
absence of special texts to the 'Con- 
trary,” Bhattaeharya’s “ Hindu Law,” 
2nd ed., p. 44$. 

2 “Mitakshara,” chap. i. s. ii. para. 
11 ; Ruvee Bhudr SJieo Bhudr v. 
Roopshmkur Shunkerjee (1823), 2 
Borr. 656, at p. 665. See Meherban 
Singh v. Shea Koonwer {Mussumat) 
(1806), 1 Agra, 106; mite , p. 230. 

3 Rujoneekant Mitter v. Premchand 
Bose (1862), Marsh, 241. See Ram 
Karmye Gossamee v. Meermmoyee 
Dossee (1865), 2 W. R. C. R. 49. 

; 4 Luchmeenarain Singh v. Gibbon 
(1870), 14 W. R. C. R. 197. 

5 C£ Mitakshara,” chap, ii, s. i. paras. 

37-39, s. ii. para, 2 ; Kery Kolitany 

v. Moneeram Kolita (1873), 13 B. 

L. B. I, at pp. IX, 12 ; 1.9 W, B, 


C. R. 367, at p. 371 ; “ Vyavahara 
Mayukha,” chap. iv. s. viii, paras. 2, 
6, 8, 9; “ Daya-Bhaga,” chap. xi. s. i« 
para. 56. See Rajkoonwaree Dassee v, 
Golahee Dassee , Ben. S. D. A. 1858, 
p. 1891. As to her right of main- 
tenance, see ante , p. 83. 

6 Moniram Kolita v. Kerry Koli - 
tany (1880), 7 I. A. 115; 5 Calc, 
776 ; 6 C. L. R. 322 ; S. C. (in court 
below) (1873), 13 B. L. R, 1 ; 19 
W. R. C. R. 367 ; Parvati v, BMJcu 
(1867), 4 Bom. H. 0. A. C. 25; 
Nehalo v. Kishen Lai (1879), 2 AH, 
150 ; Sellam v. Chinnammal (1901), 
24 Mad. 441. 

7 Bhawmzi v. MaUab Kuar (1879), 
2 All 171. 

8 Gangadhar v. Yellu (1911), 36 
Bom. 338 ; 13 Bom. L. R, 1038. 

9 (As to daughter) Tara v. Krishna 
(1907), 31 Bom. 495, at p, 502 ; 9 
Bom, L, R, 774 : Advyapa v. Rudravu 
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Tile “ Smrita Ghandrika, 5 5 1 which is of great authority in Madras, - 
and the “ Viramitrodaya,” 3 which is of authority in the Benares school, 4 
make chastity a condition for inheritance, but the “ Mitakshara and 
the “ Mayukha 55 omit to impose upon a daughter the condition of being 
chaste. 5 The law is thus clear in Bombay, and in Madras the question 
is covered by the decision in Kojiyadu v. Lakshmi . 6 There is no authority 
elsewhere, but it is submitted that the omission of this condition from 
the “ Mitakshara 5 5 decides the question. 

According to the Bengal school, in addition to the widow 
any other female heir to a male is excluded by her unchastity 7 
antecedent to the vesting. 

Unchastity is not a bar to inheriting siridhan property. 8 strhihan. 

“The only disqualification for a widow to inherit her 
husband’s estate is that one of physical ixnchastlty.” 9 

Act XT. of 1850, which empowers Hindu widows to remarry, Forfeiture of 
provides as follows 23pf 

Sec. 2. “ All rights and interests which any widow may have 
in her deceased husband’s property by way of maintenance, or 
by inheritance to her husband or to his lineal successors, 10 or 
by virtue of any will or testamentary disposition conferring 
upon her, without express permission to remarry, only a limited 
interest in such property, with no power of alienating the 
same, shall, upon her remarriage, cease and determine, as if 


(1879), 4 Bom. 104 ; Kojiyadu v. 
Lakshmi (1882), 5 Mad. 149, at p. 155 ; 
Vedammal v. Vedanayaga Mudaliar 
(1907), 31. Mad. 100 ; Angammal v. 
Venkata Reddy (1902), 26 Mad. 509, 
at p. 511 ; Qanga Jail ( Musammat ) 
v. Ghasiia (1875), 1 All. 46; DeoJcee 
(Mussumat) v, SooJchdeo (1870), 2 
N. W. P. 361. (As to a mother) Dal 
Singh v, Dini (Musammat) (1909), 32 
All, 155 ; Kojiyadu v, Lakshmi ( 1882), 
5 Mad. 149 ; Baldeo Singh v. Mathura 
Kumoar (1911), 33 All. 702. 

1 Chap. xi. s. ii. para, 26, 

2 Ante, p. 17. 

3 Chap. iii. pt, ii. s. 3. 

* Ante, pp. 16, 17. 

s See Advyapa v. Rudrava (1879), 
4 Bom. 104, at pp. 110, 111. 

6 (1882), 5 Mad. 149. 

7 Raghanandan’s commentary on 
“Daya-Bhaga,” chap. xi. s. ii. para. 
31, referred to in Ramnath Tolapattro 
v. Durga Sundari Debt (1878), 4 

, ■ H.Ii. / . , 


Calc. 550, at p. 554 ; Sundari Letani 
v. Pitambari Leta?ii (1905), 32 Calc. 
871 ; 9 C. W. N. 1003 ; Ramananda 
v. Raikishori Barmani (1894), 22 
Calc. 347 ; Ramnath Tolapattro y. 
Durga Sundari Debi (1878), 4 Calc. 
550 ; Kery Kolitamj v. Moneeram 
Koliia (1873), 13 B. L. R. 1, at 
p. 48; 19 W. R. C. R. 367, at p. 
393. 

8 Ganga Jaii (Musammat) y. Gha- 
sita (1878), 1 All. 46; Nogendra 
Nandini Dassi v. Benoy Krishna Deb 
(1902), 30 Calc. 521 ; 7 C. W. N. 
121; Angammal v. Venkata Reddy 
(1902), 26 Mad. 509. Sastrz G. C. 
Sarkar disputes this (“ Hindu Law/’ 
3rd ed., p. 333). 

3 Khettermoni Dassi (Sm.) v. Ka- 
dumbini Dassi (Sm.) (1912), 16 

C, W. N. 984, at p. 966. 

10 Thus she forfeits property in- 
herited from a son ; Vithu v. Go - 
vinda (1896), 22 Bom. 321. 

2 B ; Ar 
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she had then died, and the next heirs of her deceased husband, 
or other persons entitled to the property on her death, shall 
thereupon succeed to the same.” 

of There is a conflict of authority as to whether this applies whether or 
not she has before such remarriage abancl oned Hinduism . On the one hand 
it has been held that the Act only applies to widows who are professed 
Hindus at the time of remarriage. 1 On the other hand there is authority 
that a woman cannot by a change of religion retain the rights which she 
would otherwise have lost. 2 It is submitted that the latter view is correct. 

A widow does not by remarriage lose her rights to succeed thereafter 
to her son or other lineal successor of her husband. 3 

There is a conflict of opinion as to whether widows, who are by the 
custom of their caste entitled to remarry, lose their interests in the property 
of their husbands by remarriage. The Allahabad High Court 4 considers 
that they do not, but the High Courts at Calcutta, 5 Madras, 6 and Bombay 7 
have taken the opposite view. 

She has the same rights of inheritance to her new husband as she 
would have had, had such marriage been her first marriage. 8 

Certain physical defects exclude from inheritance and 
coparcenary , 9 viz. impotence , 10 idiocy , 11 congenital blindness , 12 


1 Abdul Aziz Khan v. Nirma (1913), 
35 All. 366. 

2 Matungini Gupta v. Ham Hutton 
Hoy (1891), 19 Calc. 289, overruling 
Gopal Singh v. Dkungazee (1865), 3 
W. R. C. B. 206. 

8 A kora Suih v. Boreani (1868), 
2 B. L. R. 199 ; 11 W. B. C. R. 82 ; 
Basappa v, Rayava (1904), 29 Bom. 
91 ; 6 Bom. L. B. 779 ; Ham 

Dalmel ( Chamar ) v. Kashi (1902), 26 
Bom. 388; 4 Bom. L. R. 737 ; 
LaksJmana Sasamatto v. Siva Sasa - 
maltayani (1905), 28 Mad. 425. 

4 Khuddo v. Durga Prasad { 1906), 
29 All. 122 ; Ear Saran Has v. Nandi 
(1889), II All 330 ; Ranjit v. Radha 
Rani (1898), 20 All. 476 ; Gajadhar v. 
Kaunsilla (1908), 31 All. 161. These 
decisions were accepted with hesita- 
tion in Mula v, Pariab (1910), 32 
All. 489. 

c Rasul J shan Begum v. Ram 
Surun Singh (1895), 22 Calc. 589 ; 
Gourichurn Patmv. Sita Patni (1 909), 
14 0. W. N. 346; Mahammad Umbar 
v. Mankuar {Musi.) (1917), 21 C. W. N. 
906. 

6 Murugayi v. F iramakali (1877), 
1 Mad. 226. . 


321 . 


7 Vitim V Gouinda (1890), 22 Bom. 


8 Act XV. of 1856, sec. 5. 

9 See ante, pp. 228, 229. 

10 “ Daya-Bhaga,” chap. v. paras. 
7,8; “ Viramitrodaya,” chap. vni. 
The “Mitakshara” (chap. ii. s. 10, 
para. 2) describes an impotent person 
as one of the third sex, but in “ Bala- 
abhata 5 5 the authoress (Lakshmi 
Devi) includes a male eunuch, so, 
according to her, impotence need not 
be congenital. The “ Viramitro- 
daya ” takes a different view, but the 
“Mitakshara” (chap. ii. s. 10, para. 
3) includes persons who have become 
impotent. “ Manu,” chap. ix. para. 
201, excludes eunuchs, so apparently 
non-congcnital impotence will be a 
ground of exclusion. Except in the 
cases of hermaphrodites and eunuchs, 
impotence, so as to exclude from 
inheritance, is very difficult to prove : 
see Bhatiaeharya’s “ Law of Joint 
Family,” pp. 405, 406. 

11 I.e. of unsound and imbecile 
mind. See Tirumamagal Ammal v. 
Ramasvami Ayyangar (1863), 1 Mad. 
H. C. 2 1 4. The ‘ ‘ Mitakshara 5 5 (chap, 
ii. s. 10, para. 2) defines an idiot as 
a “ person deprived of the internal 
faculty ; meaning one incapable of 
discriminating right from wrong.” 

12 Murarji Gokuldas v. ParvaUbm 
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deafness or dumbness , 1 absence of a limb or sense , 2 lameness, 
i.e. complete incapacity to walk , 3 lunacy , 4 although not con- 
genital 5 or incurable . 6 

If the interest be vested by birth, it cannot be devested by 
subsequent lunacy 7 ; nor can it be devested by lunacy com- 
mencing after the succession has opened out . 8 

The rule of Hindu law which disqualifies “idiots 55 and “ madmen 5> - 
from inheritance, should be enforced only upon the most clear and satis* 
factory proof that its requirements are satisfied. The rule does not 
contemplate the disqualification of persons who are merely of weak intellect 
in the sense that they are not up to the average standard of human 
intelligence, or endowed with the business capacity to manage their affairs 
properly. 0 


(1876), 1 Bom. 177. See BaJcubai (1902), 26 Mad. 133, it was held 

V. Manchhabai (1864), 2 Bom. H. C. that lameness which was not con- 
5. Blindness, even if incurable, is not, genital did not exclude. See Futtick 
if it is not congenital, a ground of ex- Chunder Chatter jecY. Juggut Mohinee 
elusion ; Umabai v. Bhavu Padmanji Dcibee (1874), 22 W. R. 0. R. 348 ; 
(1877), 1 Bom. 557; Mohesh Chunder Sircar’s “ Vy a vast ha Darpana,” 2nd 
Boy v. Chunder Mohun Boy (1874), ed., p. 1005. 

14 B. L. R. 273 ; 23 W. R. G. R. 78 ; 4 Bam Soonder Boy v. Bam Sahye 

Kalidas Das v. Krishan Chandra Das Bhugut (1882), 8 Calc. 919. 

(1869), 2 B. L. R. F. B. 103; 11 5 Bam Sahye Bhukkut v. Laljee 

W. R. A. O. J. 11. See Bhattacharya’s Sahye ( Lalla ) (1881), 8 Calc. 149 ; 

ec Law of the Joint Family,” p. 419. 9 C. L. R, 457 ; Dwarhanaih By sale v. 

1 Muddun Gopal Lai (Laid) y. Mahmdranaih By sale (1872), 9 B. L. R. 

Khikinda Koer ( Mussumat ) (1890), 198 ; 18 W. R. C. R. 305; Wooma 

18 I. A. 9; 18 Calc. 341 ; Hira Sing Pershad Boy v. Orish Chmider Pro - 
( Chaudri ) v. Gunga Sahai ( Ghaudhri ) chundo (1884), 10 Calc. 639 ; Deo 
(1883), 11 I. A. 20; 6 All. 322 ; KishenY. Budh Prakash (1883), 5 All. 
Vallabhram Shivnarayan v. Hariganga 509. See Bodhnarain Singh (Baboo) 
(Bai) (1867), 4 Bom. H. C. A. C. v. Omrao Singh (Baboo) (1870), 13 
135 ; Pareshmani Dasi v. Dinanath M. I. A. 519 ; C B, L. R. 509 ; 15 
Das (1868), 1 B. L. R. A. 0. 117 ; W. R. P. C. 1 ; Goureenath v. Collector 
11 W. R. A. 0. J. 19, note ; Balgovind of Monghyr (1867), 7 W. R. C. R. 5 ; 
Loll v. Bampertab Singh , Ben. S. D. A. Murarji Gohildas v. Parvatibai (1876), 
i860, vol. i. p. 661. 1 Bom. 177, at p. 182. 

2 “ Mitakshara,” chap. ii. s. 10; 6 Dwarhanaih Bysak v. Mdhendra - 

“Baya-Bhaga,” chap. v. s. 7. “ Liter- naih Bysah (1872), 9 B. L, R. .198; 

ally, an organ ; explained by some as 18 W. R. C. R. 305 ; Deo Kishen v. 

a sense, as that of smelling, or of Budh Prakash (I883), 5 All. 509. 
sight, etc., but by others, a limb, as 7 Tirbeni Sahai y. Muhammad Umar 
the hand, foot, and so forth.” Cole- (1905), 28 AIL 247 ; Braga Bhulcan Lai 
brooke’s annotation to “Daya-Bhaga, 55 AhustiY. Bichan Dobi (1870), 9B. L. R. 
chap, v, para. 7. 204, note ; 14 W. R. C. R* 329 ; Sanku 

3 44 Baya-Bhaga, 55 chap. v. para. v. Puttamma (1890), 14 Mad. 289. 

10; Colebrooke’s “ Digest.,” vol. iii. 8 Dwarkanoth Bysak v. Mahendra- 
p. 421. 45 There is no text which naih Bysak (1872), 9 B. L. R. 198 ; 

declares that lameness should be 18 W. R. C. R. 305; Deo Kishen y. 

congenital,” Bhattacharya’s 44 Hindu Budh Prakash (1883), 5 All. 509* 
Law,” 2nd ed., p. 350, but in Yen* 9 Surti v. Narain Das (1890), 12 
kata Subba Bao Y. Puroshoifam AIL 530. 



Ufa PHYSICAL DISQUAtll'ICATIONS. [0HA1\ X* 

A physical defect, which would exclude a male from the inheritance, 
would also exclude a female. 1 

The ancient text-books also exclude persons suffering from 
an incurable disease , 2 3 Under modern authorities, persons 
suffering from the aggravated form of leprosy, viz. the sanious 
or ulcerous type, are excluded,* but persons suffering from the 
less aggravated form of that disease, viz. the anaesthetic form, 
are not excluded . 4 

Deformity and unfitness for social intercourse arising from the virulent 
and disgusting nature of the disease are the tests for the exclusion from 
inheritance. 5 

Although there are no cases on the subject, there seems no reason 
why the text of the law should not be followed, and why, if it be clearly 
proved that a person is suffering from a serious and incurable disease 
such as cancer or phthisis he should not he excluded. In the case of the 
latter disease, as modern research has produced cures in eases which 
before were treated as incurable, it would be difficult to prove a case of 
exclusion. As to the former disease much might depend on the situation 
and stage of the disease, 6 

In ancient times there were many other grounds for exclusion from 
inheritance and partition, but as they were removable by expiation, it 
is said that the Courts would not apparently now give effect to them. 7 
There is, however, authority that expiation is necessary. 8 For instance, 
“an enemy of his father 53 was excluded, 9 hut this portion of the law is 
nov v obsolete. 10 


1 See Bahibai v. Mancliabai (1S64), Thevan (1917), 38 Mad. 250, at p. 255. 

2 Bom. H. C. 5. 6 K. K. Bhattacharya (“ Law of 

2 “ Mitakshara,” chap. ii. s. 10, in Joint Family,” pp. 407, 408) points 

para. 2, “ marasmus ” (atrophy) is out the difficulty in holding that a: 
given as an example. ; Cole brooke’s disease is incurable. See Issur Chun- 
“ Digest,” vol. iii. p. 321, der Bein v. Ranee Bossee (1865), 2 W 

3 Ananta v. Ramdbai (1877), 1 R. C. R 125. 

Bom. 554; J anardhan Pandurang v. 7 See Mayne’s “Hindu Law, 55 8th 
Copal (1868), 5 Bom. H. C. A. C. J. ed., p. 830. 

145 ; Mutiuvilaya v. Parasakti, 1 8 Sircar’s <c Vyavastha Darpana,” 

Mad. S. D. A. 239; Bhoobunessuree 2nd ed., pp. 1007, 1008. See, how-. 
Dehia v. Gouree Boss Turkopunchaun ever, Bhoobunessuree Delia v. Gmiree 
(1869), 11 W. R. C. R. 535. See Boss Turlcopunchanun (1869), 11 W. 
Bhagaban Mamamj Das (Molmnl) v. R. C. R. 535 ; Bholanalh Bam v. 
Roghunundmi Bamanuj Bus (Molmni) Babitra (Mussummaut) (1836), 6 Ben. 
(1895), 22 I. A. 94; 22 Calc. 843; Sei. R. 62 (new edition, 7.1) ; Bhconauth 
Lakhi Priya v. Bhairab Chandra Bui v. Day amyee CJhowdram (1814),- 2 
Chaitdhuri (1833), 5 Ben. Sell R. 315 Ben. Sel. R. 108 (new edition, 137). 
(2nd ed. 369) ; K. 'K. Bhattaeharya’s 3 44 Mitakshara," chap, ii, s, 10, 
“Law of Joint Family,” pp. 408,409. para. 3. See Jye Koonwur (. Musst .) 

4 Kayarohana Patlian v. Bubbaraya v. BMkaree Singh , Ben, S. 1). A. 

Thevan (1913), 38 Mad. 250 ; Bunch- , 1848, p. 320 ; Bholanath . Raze v. 
hod Kan n v. ijoobai (1 907), 9 Bom. Sab lira { M ussummaut) (1836), 6 Ben. 
L* R 114. Sel. R. 62 (new edition, 71), 

5 Kayarohana Patlian v. Bubbaraya 10 Kalka Pmhad v. Budree Bah 
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Although “ Maim 15 1 treats fraud by one of the coparceners as operat ing 
as a forfeiture of his share, it seems clear that it has no such effect, but that 
the defrauding coparcener is merely compelled to bring into partition the 
property of which he sought to defraud his coparceners. 2 

The burden of proof is upon the person seeking to prove 
the disqualification . 3 

No one is entitled to take by inheritance the property of Murder by 

, - , . heir. 

a person to whose murder he Has been an accessory A 

It has been held that he is entitled to maintenance out of such estate.' 5 

When an heir is disqualified, the next heir of the deceased Result of Hist 
succeeds, as if the disqualified person were dead . 6 qualification* 

The son of a person excluded from inheritance can inherit if he is 
himself an heir, but he does not inherit as the son of his father, 7 

Illustration . 

A. leaves a sister’s son who is blind, and has a' son B. B. cannot 
inherit. 8 

The wife or widow of a disqualified Hindu, in cases governed by the Wife of dis* 
Bombay law, does not become incapable of inheriting property merely p^go^in 
by reason of her husband’s disqualification, whether she claims as heir Bombay, 
to a deceased person through her husband or otherwise, if she be herself 


(1871), 3 N. W. P. H. C. 267. See myaga Mudaliar (1907), 31 Mad. 100 ; j 

Kheltermoni Dassi (8m.) v. Kadamhini Gangu v. Chandrahhagabai (1907), j 

Dassi (8m.) (1912), 16 0. W. N. 964, 32 Bom. 275 ; 12 Bom. L. R. 149. ] 

at p. 967. It may be an interesting question as i 

1 Chap. ix. para. 213. to what is the effect upon the right j 

2 Kalka Per shad v. Budree Sah of survivorship in the case of the j 

(1871), 3 N. W. P. H. C. 267. See murder of one coparcener by another. j 

Oolebrooke’s 44 Digest, 5 ’ vol. ii. p. 564, 5 Nilmadhab Miller v. Jotindra 

vol. iii. p. 398; “ Yajnavalkya,” ii. Nath Milter (1913), 17 0. W. N. 341. | 

para. 126; 44 Mitakshara,” chap. i. 6 Pareshmani Dasi v. Dinamth j 

s. 9; ci Smriti Chandrika, 5 ’ chap. xiv. Das (1868), 1 B. L. R. A. C. 117; 11 j 

paras. 4-6 ; “ Vyavahara Mayukha,” W. R. A. O. J. 19, not e ; Bodhnarain ■ 

chap. iv. s. G, para. 3; Strange’s Singh (Bahoo) v. Omrao Singh [Baboo) 

44 Hindu Law,” vol. i. p. 232 ; (1870), 13 M. I. A. 519 ; 6 B. L. R. I 

Strange’s “Manual,” s. 273; West 509; 15 W. R. P. C. 1; W. Mae- j 

and Biihler’s 44 Hindu Law,” 2nd ed., naghten’s c 4 Hindu Law,” vol. ii. j 

pp. 307, 308 ; 44 Viramitrodaya ” p. 42. J 

(Sarkar’s translation), p. 245 ; 44 Bay a- 7 Pareshmani Dasi v. Dinamth Las f 

bhaga,” chap. xiii. para, 2 ; “Daya- (1868), 1 B. L, R. A. C. 117 ; 11 W. j 

Krama-Sangraha,” chap. viii. R. A. O. J. 19, note. As to adopted 

3 See Ban Bijai Bahadur Singh sons of disqualified persons, see ante, 

(Dewan) v. Jagatpal Singh {Bae) pp. 109, 110. 

(1890), 17 I. A. 173 ; 18 Calc. 111. 8 Kalidas Das v. Krislmn Chandra 

4 Vedanayaga Mudaliar v. Fe- Das (1869), 2 B. L. R. F. B. 103, at 

damm.al (1904), 27 Mad. 591; S. 0. p. 116 ; 11 W. R, A. 0. J. 11, at j 

after . . remand, Vedammal v,. Veda- p. 1 6. : : 4 
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free from any of the defects which exclude a person from inheritance under 
the Hindu law. 1 

There is nothing to prevent the widow of a disqualified person from 
inheriting as heir to her husband, or to her son. 2 

i Property which has once vested cannot be devested by a 
j subsequent disqualification , 3 and conversely the removal of 
I the ground of exclusion, as, for instance, when the insanity 
if ceases, does not devest the estate of a person who has taken . 4 

. The birth of a son to the disqualified person does not devest the estate 
of a person who has taken as heir. 5 

stridhan It is undecided whether the physical defects which exclude 

property. f rom inheritance to the property of a male also exclude in the 
case of inheritance to a female , 6 the texts on the subject being 
directed to the case of inheritance from males. 

Sasfcri G. C. Sarkar contends that no distinction is to be made between 
the two cases. 7 The question as to whether a married daughter having 
a dumb son can inherit stridhan property under the Bengal school was 
considered in Chamchiinder Pal v, Nobo Sunderi Dasi, 8 and decided in 
her favour on the ground that it was not shown that the dumbness was 
incurable. 

change of Change of religion or loss of caste for any reason 9 does 
Toi^oTcastl not per se exclude from inheritance . 10 

1 Gangu v. CJiandrabhagdbai (1907), Deo Kisken v. Budh PraJcash (1883), 5 
32 Bom. 275 ; 10 Bom. L. R. 149. All. 509; Bapuji Lalcshman v. Pandu - 

2 See Ooma Dibya v. Rammuni rang (1882), 6 Bom. 616; Pawadewa 
Dihya (1812), Wm. Macnaghten’s v. VmkateshHanmantKullcarni (1908), 

“ Hindu Law,” ii. 130. 32 Bom. 455 ; 10 Bom. L. R. 559. 

3 Moniram Kolita v. Kerry Kolitany 6 Banerjee’s “ Law of Marriage/’ 
(1880), 7 I. A. 115, at p. 153 ; 5 Calc. 3rd ed., pp. 361, 362. 

776, at p. 788; 6 C. L. R. 322, at p. 7 “Hindu Law,” 3rd ed., p. 333. 

332 ; Ahilakh BJiagat v. BheJchi Mahlo 8 (1891), 18 Calc. 327. 

(1895), 22 Calc. 864; Tirhmi Saha i 9 Subbar ay a Pillai v. Ramasami . 
v. Muhammad Umar ( 1905), 28 All. Pillai (1899), 23 Mad. 171. 

247 ; SanJcu v. Puttammci (1890), 10 Act XXL of 1850. Bhujjun Lai 

14 Mad. 289, at p. 294 ; Deo Kishen v. v. Gya Perskad (1870), 2 N. W. P. 
Budh PraJcash (1883), 5 All. 509; 446; Taij Singh v. Kousilla (Mussi.) 

Balgovinda (Musst.) v. Lai Buhadoor, (1866), 1 Agra, 90; Honamma v. 
Ben. S/D. A. 1854, p. 244 ; RanBijai Timannabhat (1877), 1 Bom. 559; 
Bahadur Singh (Dewar) v. Jagatpal Gopal Singh v. Dhungazee (1865)/ 3 ; 
Singh (Rae) (.1890), 17 I. A. 1 73; W. R. G. R. 206; Karuihedaiia v. 
18 Calc. HI. Mele Pullakat Vassa Devan Namboodri 

4 Deo Kishen w Budh PraJcash (1866), 1 Ind. Jur. 1ST. S. 236/ See 

(1883), 5 All. 509. KJiunni Lai (Lala) v. Gobind Krishna 

5 Kalidas Das v. Krishan Chandra Narain ( Kunwar ) (1911), 38 I. A. 87 ; 

Das (1869), 2 B. L. R. F.B. 103 ; 11 33 AIL 356 ; 15 C. W. 3SL 545 ; 13 

W. R. A. O. J. 11 ; Par eshmani Dasi Bom. L. R. 427, reversing Gobind 
v. Dinanath Das (1868), 1 B. L. R, Krishna. Narain v. KJmnni Lal (1907). 

; : * ■; ; ' A r C. 117 ; 11 W, R, A. 0. J. 19, note ; 29 All 487, : ; : y : ; 
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Where the circumstances create the disability apart from the exclusion 
of caste, the Freedom of Religion Act 1 gives no relief, as where a widow 
forfeits her right by unchastity. 2 

As to inheritance by a prostitute daughter, see post, p. 388. 

A member of one of the twice-born classes who is clearly 
proved to have completely and finally abandoned all worldly 
affairs , 3 as by entering “ into an order of devotion ” or becoming 
a hermit, an ascetic or a perpetual religious student , 4 is ex- 
cluded from inheritance . 5 

There does not seem to be anything in the law to preclude him from 
returning to the world and resuming his rights if they have not vested 
in others, 

A Sudra who becomes an ascetic is not excluded from inheritance 
unless some usage is proved to the contrary. 6 

An heir can renounce his right to succession to property . 7 


1 XXI. of 1850. xi. para. 5. 

2 Ante, pp. 368, 360. 6 Ha, risk Chandra Roy v. Atir 

3 This does not include Byragees, Mahmud (1913), 40 Calc. 545 ; 17 C. 

TeducJc CJmndcr v. Shama Churn W. X. 517 ; Dharmapuram Pandora 
Prolcash (1864), 1 W. R. 0. R. 209. Sannadhi v. Virapandiyam Pillai 

4 As to the succession to his pro- (1898), 22 Mad. 302. 

perfcy, if any, see post , pp. 415, 416. 7 See Gooshaeen Teehimjee v. Pur- 

5 “ Mitakshara,” chap. ii. s. x. para, solum Lalljee (1868), 3 Agra, 238 ; 

3 ; “ Daya-Bhaga,” chap. v. para. 11 ; ladooiak (Mussumat) v. SanvaUy 

“ Vyavahara Mayukha,” chap. iv. s. (1868), Ibid . 191. 


Abandonment 
of worldly 
affairs by heir. 


Renunciation 
of succession. 



CHAPTER XI. 


Connection . 
between 
religion and 
law of ; 

Inheritance. 


Fixed rules. 


Differences 
between 
Mitakshara, 
and Bengal 
systems. 


ORDER OF INHERITANCE TO MALES ACCORDING TO THE 
MITAKSHARA LAW. 

“ There is in the Hindu law so close a connection between 
their religion and their succession to property that the pre- 
ferable right to perform the sradh is commonly viewed as 
governing also the question of the preferable right to succession 
of property ; and as a general rule they would be expected to 
be found in union.” 1 

l As to the performance of the sradh, see post* pp. 418, 419. 

• “He who is . entitled to celebrate' the obsequial rites of the deceased 
: is also entitled to inherit the property, and he who gets the property 
r must perform the funeral rites of the last bwner.” 2 

f “ It is not a maxim of the law that he who performs the obsequies 
is heir, but that he who succeeds to the property must perform them.” 3 

“ To whatever extent rules of succession may have been 
founded on religious observances or may now be explained by 
them, it is clear that fixed rules of law for succession have been 
established for ages.” 4 

For an account of the origin and growth of the Hindu principles of 
inheritance, see “The Principles of the Hindu Law of Inheritance,” by 
Kajkumar Sarvadhikari, Lectures II., III. 

The Mitakshara law of inheritance and the Bengal law on 
the same subject differ in some particulars. According to the 


1 Soorendronath Roy v. Heeramo- v. TJgur Singh (BJiyah), 13 M. I. A. 

nee Bumnonmh (Mussmnut) (1868), 373; 5 B L. R. 293 ; 14 W. R. P. GV 

12 M. I. A. 81, at pp. 96, 97 ; 1 1; Jolly’s “Hindu Law of Partition, 

B. L. B. P. C. 26, at p. 36 ; 10 W. B. etc., 55 p. 168. 

P. 0. 35, at p. 38. See Katama 2 R. K. Sarvadhikari’s “ Hindu' 'Law 
Naichiar y. Rajah of Shimgunga of Inheritance,” p. 12. 

(1863), 9 M. I. A. 543, at p. 614 ; 2 3 Colebrooke in Strange’s “ Hindu 

W. R. P. C. 31, at p. 39 ; Neelkisto Law,” vol. ii. p. 242. 

Deb Burmono v. Beer Ghunder Thahoor 4 Muthuswami Mudaliyar v. Snnam « 
(1869), 12 M. L A. 523, at p. 514 ; 3 bedu Muthukumarasioami Mudaliyar 
B. L. R. P. C. 13, at p. 18 ; 12 W. R, (1896), 23 I. A, 83, at p. 90 ; 19 Mad. 

P. C. 21, at p, 23 ; Mam Singh (Bhyah) 405, at p. 409. 
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GUIDING PRINCIPLE « 


Mitakshara ” all agnates clown to the last samanodaka must 
be exhausted before cognates acquire any right . 1 According 
to tie “ Daya-Bhaga ” cognate sapindas are preferred to all 
mlmlyas, and cognate sakulyas to all samanodakas . 2 

There are also other differences arising from the circumstance that 
according to the former propinquity, 3 and according to the latter, the 
capacity to benefit the manes of the deceased determines the order of 
succession. 4 

In the system of inheritance under the Mitakshara school Mitakshara 
of law propinquity of relationship is the guiding principle for aukifiig 
determining the order of inheritance . 5 principle. 

The circumstance that agnates down to the last samanodaka are 
preferred to cognates, 6 7 some of whom are capable of giving greater religious 
benefits than agnates who are preferred to them, shows this principle clearly. : 

“According to the ‘Mitakshara’ sapinda 7 relationship 
arises between two people through their being connected by 
particles of one body.” 8 

The expression “ sapinda” according to the “ Mitakshara,” is derived 
from u saha” (with) and u pinda” (body), £e. connected by particles 
of the body. 9 

“ Under the Mitakshara, whilst the right of inheritance 
arises from sapinda relationship, or community of blood, in 


1 Post, pp. 380, 397,398. 

a Post , p. 421. 

3 Note 5, below. 

■‘Post, p. 417. 

5 See Suba Singh v. Sarafraz 

Rimwar (1896), 19 All. 215 ; Parot 
Bapalal Sevakram v. Mehta Harilal 
Surajram (1894), 19 Bom. 631 ; 

Balusami Pandithar v. Narayana Bern 
(1897), 20 Mad. 342, at p. 347. 

6 Post, pp. 380, 397, 398. 

7 As to sapinda relationship, see 
post, p. 379. 

8 Lhnaid Bahadur v. Udoi Chand 
(1880), 6 Calc. 119, at p. 124 ; 6 
0. L. R. 500, at p. 512 ; Mamciiandra 
Morland Waikar v. Vinayak Venkatesh 
Kothekar (1914), 41 1. A. 290, at p. 301; 
42 Calc. 384 ; at p. 405 ; 18 C. W. N. 

1154, at p. 1167 ; 16 Bom. L. R. 
863, at p. 888. See Baku Lai v. Nanku 
Bam (1894), 22 Calc. 339 ; Naltanna 
y. Ponnal (1890), 14 Mad. 149 ; 
Bamappa Udayan v. Ammugath 


Udayan (1893), 17 Mad. 182; Suhrn- 
manya Pandya GhokJca Talavar v. 
Siva Subramany a Pillai (1894), 17 
Mad. 316. 

9 See U maid Bahadur v. Udoi Chand 
(1880), 6 Calc. 119, at p. 124; 0 
C. L. R. 500, at pp. 511, 512 ; Amrita 
Kumar i Debi v. Lakhi Narayan 
Chuckerbutiy (1868), 2 B. L. R. F. B. 
28, at p. 33 ; S. C. Omrit Koomaree 
Dabee v. LucM.ee N drain Chuckerbutiy, 
10 W. R. F. B. 76, at p. 33 ; Guru 
Qobind Shaha Mandal v. Ancmd Lai 
Ghose Mazumdnr (1876), 5 B. - L. R. 
15, at p. 35 ; 13 W. K. F. B. 49, at 
p. 57 ; Vijiarangam v. Lakslmman 
(1871), 8 Bom. H. C. O. C. 244, at 
p. 262 ; Lallubhai Bapubhai v. Man- 
kuvarbai (1876), 2 Bom. 388, at p. 
423 ; Jolly’s 44 Hindu Law of Parti- 
tion, etc.,” 1883, p. 171. As to the 
meaning of sapinda , according to the 
Bengal school, see post, p. 418. 


[chap. '.XI, 


878' ' ' ' lain || HB'IBS* 

judging of the nearness of blood relationship or propinquity 
among the goiraja sapindas , the test to be applied to disco ver 
the preferential heir is the capacity to offer oblations,” 1 

In some cases persons who confer no religions benefit are under the 
Mitakshara system admitted as heirs. 

u Ev the law of the 6 * Mitakshara, 5 as interpreted and accepted in 
Western India, the preferential right to inherit in the classes of sapindas 
is i,o be determined by family relationship or the community of corporal 
particles, and not alone by the capacity of performing funeral rites. It 
may happen that in some instances the same person would be the prefer- 
ential heir, whichever of these tests was adopted.’ 5 2 

“ The theory that a spiritual bargain regarding the oblation of the 
customary offerings to the deceased by the taker of the inheritance is 
the real basis of the whole Indian law of Inheritance, is a mistake which 
has arisen in the early period of the administration of Hindu law - from 
a too exclusive study of the writers of the Bengal school, and from certain 
terms often occurring in Colebrooke’s translation of Indian lav r books, 
notably from the term fi connected by funeral oblations, 5 3 the English 
equivalent chosen by Colebrooke for the well-known Sanskrit term 
4 'SapvndaA 55 4 " ' 

4 4 Propinquity according to the s Mitakshara 5 is the ruling principle of 
tlie law of inheritance. 5 This propinquity is consanguineous according 
to Vis ves vara Bhatta and Balam Bhatta, the tw-o eminent commentators 
of the 1 Mitakshara, 5 and it is measured, says Mitra Misra, the great 
expounder of the doctrines of the Benares school, by the spiritual benefits 
conferred on the deceased proprietor. Spiritual benefits, says the author 
of the Viramitrodaya, furnish the great test of consanguineous propinquity. 
Spiritual benefit, he adds, cannot create the heritable right, it is true ; but 
it determines, with precision, the preferable right of goirajas and other 
heirs, where there is more than one claimant to the heritage.” 8 


1 Buddha Singh v. Lallu Singh 2 Lidloobhoy Bappoobhoy v. Gasmbai 

(1915), 42 I A. 208, at p. 227 ; 37 AIL (1880), 7 I. A.' 212, at p. 234 ; 5 Bom. 

004, at p. 623 20 0. W. N. 1, at p. 110, at p. 121 ; 7 CL L. R. 450 ; S. CL 

14 ; 17 Bom. L. B 1022, at p. 1039 ; in court below, Lallnbhai Bapuhhai 
Adit K aray an Singh v. Mdhabir Prosad v, Mankuvarbai (1876), 2 Bom. 388. 

Tewari (1916), 1 Patna L. J. 324 ; 21 3 * This has now been recognized as 

CL W. jNL [1917, Pat.] 12 ; Suba Singh a mistranslation, see Balm Lai v, 
v. Sarajmz Kunwar (1896), 19 All. Nanlcu Bam (1894), 22 Gale. 339, at 
215, at p. 232 ; Bam Singh (Bhyah) p. 343 ; Lallnbhai Bapuhhai v. Man- 
v. Ugnr Singh {Bhyah) (1870), 13 kuvarbai (1876), 2 Bom. 388, at p. 431. 
M. I. A. 373, at p. 392 ; 5 B, L. B. 4 Jolly’s “Hindu Law of Parti- 
293, at p. 303; 14 W. B. P* 0. 1, tion, etc., 55 p. 168, approved of in Su ha 
at p. 3. See Bahwami Panditliar Singh v. Sarafraz Kumvar (1896), 19 
v. Narayana Baa (1897), 20 Mad. All. 215, at p. 227. 

342, at p. 348 ; Gunesh Chunder Boy 5 See Appandai Vaihiyar v. Bagu- 
v. Nilhomul Roy (1874), 22 W. B, C. R. bali Mudaliyar (1909), 33 Mad. 436. 
264 ; “ Viramitrodaya ”(G. 0. Sarkar’s 8 Sarvadhikari’s “Hindu Law of 
translation), pp. 155-159 ; Bhat- Inheritance,” pp. 647, 648, approved 
taeharya’s i£ Hindu Law, 5 ’ 2nd ed., of in JanU Ram v. Nand Bam (1888), 
p. 458 ; B. K. Sarvadhikari’s “ Hindu 11 AIL 194, at pp. 212, 213, 

Law of Inheritance,” p. 713. 



CHAP. XX.] 


SAPXNDAS. 


Meaning of 
“ sajnnda ” 


The Mitakshara school recognizes two successive classes of classes of 
heirs : (a) gentiles, viz. males descended from a common male iieirs * 
ancestor entirely through males ; and (b) bandhus , viz. persons 
within the degree of safinda but connected through females. 

The gentiles are divided into: (a) the sagotra or gotraja 1 
scqrindas, i.c. persons within the degree of saf inda and con- 
nected entirely through males ; and (b) samanodahas. 

According to the “Mitakshara” definition a safinda of 
a man means and includes 

44 1. Any descendant within the seventh degree 2 reckoned Meaning of 
from and inclusive of himself ; that is, any of his six descen- 
dants ; 

4 4 2. Any ascendant within the seventh degree reckoned 
from and inclusive of himself in the paternal line ; 

“3. Any collateral descendant within the seventh degree 
reckoned from and inclusive of any of the six paternal ascen- 
dants, that is, any of the first six ascendants in the paternal line ; 

“ 4. Any ascendant within the fifth degree reckoned from, 
and inclusive of himself in the maternal line ; that is, any 
of the four maternal ancestors, namely, the mother, her father, 
her grandfather, and the rest ; and 

44 5. Any collateral descendant within the fifth degree 
reckoned from and inclusive of any of the three maternal 
ancestors, beginning with the mother’s father ; that is, any 
of the first four descendants of any of the three maternal 
ancestors, beginning with the mother’s father.” 3 

Thus a paternal grandfather’s son’s son’s daughter’s daughter’s son is 
not an heir . 4 

According to the Mitakshara system samcmodakas (lit. Meaning of. 

“ samano * 

T . ~~~ ' : ; daka 


1 Belonging to the same goira or 
family. 

55 Colebrooke’s translation of c< Mi* 
takshara,” chap, ii, s. v. para. 5, is 
said to be inaccurate. It should be : 
4 4 In this manner must be understood 
the succession of sagotra sapindas as 
far as the seventh person.” Jolly’s 
“ Hindu Law of Partition, etc.,” pp. 
209, 210. In this calculation of 
degrees both the propositus and the 
heir are included. 

3 Bobu Lai v . ' Nanku Bam (1894), 
22 Calc, 339, at p. 345, referring to 


R. K. Sarvadhikari’s “ Hindu Law of 
Inheritance,” pp. 601-605; Ram- 
chandra Martand Waikar v. Vinayak 
Venkaiesh Kothekar (1914), 41 I. A. 
290 ; 42 Calc. 384; 18 C. W. N. 1154 ; 
16 Bom. L. R. 863. See Kalian 
Singh v. Pan Kuar (Mussamat) 
(1875), 7 N. W. E 338; “Mann,” 
chap. v. para. 60; “ Vyavahara 
Mayukha,” chap. iv. s. viii. para. 21. 

4 Ramchandra Martand Waikar v. 
Vinayak Venkaiesh Kothekar (1914), 41 
I. A. 290 ; 42 Calc. 384 ; 18 C. W. N, 
1154 ; 16 Rom. L. R. 863, 
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connected through libations of water) include all agnates who 
are not sapindas . 1 

According to some authorities they do not include relations beyond the 
thirteenth degree. 2 

Sastri G. C. Sarkar 3 enumerates the sammiodakas in the following 
words: “They are thirteen, descendants of the deceased himself, his 
thirteen ascendants, and thirteen descendants of each of these thirteen 
ascendants — all in the male line; from these the sapindas are to be 
deducted, then the remaining one hundred and forty-seven relations 
are within the term samanodakas. They are the distant agnate relations. 
According to some, the term includes remoter distant relations of the same 
gotm, if the relationship can be traced and is remembered.” 

As to the order of their succession, see post, pp. 381 el seq. 

Among polyandrous tribes succession is necessarily traced through the 
mother. 4 

Sagotra Sapindas . 

Under the Mitakshara law the succession first goes to the 
sagotra sapindas 5 in order of propinquity , 6 such as are joint 
with the deceased being preferred to others of the same class . 7 

Apart from the widow, 8 and the daughter’s son, 9 the scheme of suc- 
cession oi gotraja saqmdas is described by Rajkumar Saivadhikari 10 as 
follows : — 

“ There are thus fourteen classes of sapinda heirs. Four of these 
classes belong to propinquous sapindas, and ten to remote sapindas. 

Propinqimis Sapinda Heirs. 

1. The three immediate descendants of the deceased. 

2. The mother, the father, and their three immediate descendants. 


Timmappa Heggade v. Mahalinga 
Heggade (1868), 4 Mad. H. 0. 28; 
Devu v. Deyi (1885), 8 Mad. 353 ; 
Mahalinga v. Mariyamma (1889), 12 
Mad. 462. 

5 Lallubhai Bapubhai v. Manicu - 

varhai (1876), 2 Bom. 388, at pp. 
417, 437; Mutcheputty Butt Jha v. 
Eajunder Narain Mae (1839), 2 

M. I. A. 133 (a Mithila case). 

6 Samat v. Amra (1882), 6 Bom. 
394; 44 Vyavahara Mayukha,” chap, 
iv. s. viii. para. 21 ; Colebrooke’s 
44 Digest,” vol. iii. p. 525. See 
“ Manu,” chap. ix. para. 187. 

7 See post, p. 391. 

8 Post , pp, 386, 387. 

9 Post , pp. 389, 390. 

10 44 Hindu Law of Inheritance,” 
pp, 654, 655. 


1 Sam Baran Mai v. Majwanti Kuar 
(Mimmimat) (1910), 32 All. 595; 
Nursingh Narain v. Bliutiun Ball 
(1864), W. R. GV R. 197; BevJcore 
(Bai) v. Amritram Jamiatram (1885), 
10 Bom. 372 ; 44 Vyavahara Mayukha,” 
chap. iv. s. viii. para. 21 ; “ Manu,” 
chap. v. para. 60 ; 44 Mitakshara,” 
chap. ii. s. v. para. 6 ; Jolly’s 4 c Hindu 
Law of Partition, etc.,” p, 210 ; 
44 Viramitrodaya ” (G. 0. Sarkar ’s 
translation), pp. 199, 200. See Kalka 
Parshad v. Mathura Parshad (1908), 
35 L A. 166 ; 30 All. 510 ; 13 C. 
W. N. L 

2 Naraini Kuar r. Chandi Bin 
(1886), 9 All 467. 

* “ Hindu Law,” 3rd ed., 262. 

4 See Munda Clietti v. Timmaju 

Hen*u i Mad. H. 0. 380; 
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3. The grandmother and the grandfather with their three immediate 
descendants. 

4, The great grandmother and the great grandfather with their three 
immediate descendants. 


Remote Sapinda Heirs. 

3. The three remote descendants, of the deceased. 

6. The three remote descendants in the father’s line. 

7. The three remote descendants in the grandfather’s line. 

8. The three remote descendants in the great grandfather’s line. 

9. The fourth in ascent with his three immediate descendants. 

10. The fifth in ascent with his three immediate descendants. 

11. The sixth in ascent with his three immediate descendants. 

12. The three remote descendants of the fourth ancestor. 

13. The three remote descendants of the fifth ancestor. 

14. The three remote descendants of the sixth ancestor. ” 

Dr. Jogendronath Bhattacharya took the same view in his work on 
Hindu law. 1 It was also taken by Mr. Kama Row in the tables drawn 
up by him for Sir Ii. S. Cunningham, 2 by Baboo Shama Churn Sircar 
in his <c Vyavastha Ohandrika,” 3 and Mr. Strange in his fi ‘ Manual of 
Hindu Law.” 4 

This system of succession has now been approved by the Judicial 
Committee. 5 

In addition to possible goiraja sapindas the following list includes 
some remote ascendants and descendants who, although theoretically 
heirs, cannot in the ordinary course of nature be expected to survive the 
deceased in question. 

The sagotra scqrindas succeed in the following order : — 

1. Soil. 6 Son, 


■ ') 


if there be more than one son, the sons, whether they are by the same 
or by different mothers, succeed equally. 7 

A son, son’s son, or son’s son’s son who has remained joint with his father, Undivided 
grandfather, or greatgrandfather, as the case may be, excludes a son,- 8 before 
son’s son, 9 or son’s son’s son, who has separated. Failing an unseparated ,<ied ’ 


1 2nd ed., p. 436. 

2 Cunningham’s “ Digest of Hindu 
Law,” p. 115, 

3 Vol. iii. pp. 90 et seq. 

4 Para. 315. 

5 As expressed in Buddha Singh v. 
Laltu Singh (1915), 42 I. A. 208 ; 37 
All. 604 ; 20 C. W. Ii, 1 ; 17 Bom. L. 

R. 1022, and Rutcheputty Butt Jha 
v. Rajunder Retrain Rae (1839), 2 M. I. 
A. 133, but the question in the latter 

case was only whether all sagotra 
sapindas come before bandhus. 

“ Mitakshara,” chap. ii. s. si. para. 

28 ; Ramappa Raiohm v, Sithammal 


'1879), 2 Mad. 182 ; Yaehereddy 
Chinna Bassavapa v. Yaehereddy 
Qowdapa (1835), 5 W. B. P. & 

114. 

7 Rugendur Ramin (Rajah) v. 
Rughoonath Ramin Bey, W. K. (1804), 

a B. 20. 

8 Ramappa RaicJcen v. Sithammal 
(1879), 2 Mad. 182, at p. 185 : Nana 
Tawher v. Ramachandra Taiolcer (1908), 
32 Mad. 377. 

9 Fahirappa v. Yellappa (1896), 
22 Bom. 101. See Marudayi v. Dorai- 
sami Karambian (1907), 30 Mad, 348, 
at p, 353, 
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son, 1 son's son, or son’s son’s son, a separated son succeeds, tiis son or son’s 
son taking by representation. 2 

“ The Hindu law does not, like the English law, consider 
an illegitimate person quasi nullius films. It recognizes his 
relationship to his father and family, and secures him sub- 
stantial rights.” 3 

As to his right to inherit to his mother, see post , p. 462. 

According to all the schools the illegitimate son of a member 
of one of the twice-born classes has no rights of inheritance to 
his father, even if his father was himself illegitimate , 4 5 but he is 
entitled to maintenance . 6 

A custom to inherit might be valid, but in all the reported cases in 
which one has been set up, the right has been negatived. 6 

In EadhaJdshen v. RajJcuar {1891 ), 7 the Allahabad High Court upheld 
the rights of the illegitimate sons of a Brahmin who had been outcasted, 
had separated from his family, and acquired, after such separation, the 
property in dispute. 

According to the Mitakshara school 8 in the case of Sudras , 
an illegitimate son is an heir of his father , 9 provided his mother 


1 See Mamdayi v. Doraisami (1863), 1 Mad. H. C. 478, at p. 482 

Karambian (1907), 30 Mad. 348 ; Ram- (S. C. on appeal, below note 9); 
appa Naickm v. Sithammal (1879), Puhoop Singh v. Khooman (1868), 3 

2 Macl. 182,* BcdlcrisJma Trimbak Agra, 313; “Mitakshara,” chap, i 
Tendulkar v. Savitribai (1878), 3 Bom. s. xii. para. 3 ; ante , pp. 99, 207, 208. 
54; 44 Mitakshara,” chap. i. s. vi. G Bhaoni v. M altar a j Singh (1881), 
paras. 4-6. 3 All. 738; Mohun Sing v. Chumun 

2 Post, pp. 385, 386. Rai (1799), 1 Ben. Sel. R. 28 (new 

3 Pandaiya Telaver v. Puli Telaver edition, 37); Per shad Singh v. Mu- 
(1863), 1 Mad. H. C. 478, at p. 482; Jiesree (Ranee) (1821), 3 Ben. Sel. R. 
Ram Kali v, Jamma (1908), 30 All. 132 (new edition, 176). 

508, at p. 509. 7 13 All. 573. Although in this 

4 Mari Krishna .Devi Garu (Sri ease substantial justice may have 

Gajapaty) v. Radhika Patta Malta- been clone it is submitted that the 
devi Garu (Sri Gajapaly) (1865), 2 loss of caste and subsequent conduct 
Mad. H. C. 309. did not prevent the application of 

5 Run Murdun Syn (Ckuoiorya) v. the Hindu law. 

Sahub Purhulad Syn (1857), 7 M. I. A. 8 As to the Bengal school, see post , 
18; 4 W, R. P. C. 132 ; Parichat p. 423. 

(Rajah) v. Zalim Singh (1877), 4 I, A. Q Inderun Yahmgypooly Paver v. 
159 ; 3 Calc. 214 ; 3Iultusawmy Jaga- Ramasawmy Pandia Palaver (1869), 
vera Yettappa Naicker v. Yencata - 13 M, I, A. 141, at p. 159 ; 3 B. L, R. 

swam Ydtaya (1868), 12 M. I. A. P. C. 1, at p. 21 ; 12 W. R. P. C. 41, 
203; 2 B. L. R. P. C. 15; 11 W. R. at p. 43; S. C. in court below, 
P. 0. 6 ; S. C. on remand, Coornara Pandaiya Telaver v. Puli Telaver 

Yettapa Naikar v. Venkafeswara (1863), 1 Mad. H. C. 478 ; Kruhnay- 
Yettia (1870), 5 Mad. H. C. 405; yan v. Muitusami (W83), 7 Mad 407, 
Pandaiya 2 Saver y. Puli Telaver at p. 412 ; Brindavana v. Radhamani 
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was a kept mistress of his father , 1 and he was not the fruit of 
intercourse with a woman whom the law did not permit the 
father to many. 

Thus a son by a married woman, 2 or by a woman within the prohibited 
degrees for marriage, 8 or by a widow whose remarriage is not permitted 
by Hindu law, 4 does not inherit. 

The Mitakshara law on this subject is based upon the following text Competition 
of Yajnavalkya : 5 “ Even the son begotten by a Sudra on a Dasi 6 shall other 
have such share as (the father) may allot. (But if there be no partition 
till) after the father’s death, then the brothers are to assign him half a 
share ; if there be no such brothers nor daughter’s sons, he takes the 
whole.” The “ Mitakshara ” 7 supplements this by providing that if there 
be a daughter or daughter’s son, the illegitimate son takes half a share, 
and that failing these he takes the whole estate. 

The following is the result of the decisions upon these texts: Where With legiti- 
there are legitimate sons, the illegitimate son becomes a coparcener with mate sons * 
them v 8 with rights of survivorship to the exclusion of the widow, 0 and on 
a partition he takes half the share of a legitimate son. 10 


(1SS8), 12 Mad, 72, at p. 86 ; Vencata - “Hindu Law of Partition, etc.,” p. 
ram v. Vencata Lutchemee TJmmal 188, As to his right of maintenance, 
(1815), 2 Str. N. C. 127, at p. 137. He see ante, pp. 207, 208. 

is a male lineal descendant within the 3 Datti Parisi Nayudu v. Datti 

meaning of the Agra Tenancy Act Bangaru Nayudu (1809), 4 Mad. H. C. 
(II. (N. W. P.) of 1901), s. 22, Bam 204. 

Kali v. Jamma (1908), 30 AIL 508. 4 Annayan v. Ohinnan (1909), 33 

1 Sarasuti v. Mannu (1879), 2 All. Mad. 366. 

134 ; Krishnciyy an v. Mutiusami 5 II. 133, 134. G hose’s “ Hindu 
(18S3), 7 Mad. 407; Sadu v. Baiza Law,” 2nd ed., p. 662. 

(1878), 4 Bom. 37, at p. 44; Bahi v. 8 This expression, though primarily 

Govmdci ValadTeja (1875), 1 Bom. 97 ; meaning a female slave, includes any 
Gangabai v. Bandu (1915), 40 Bom. unmarried female Sudra, see Jolly’s 
369; 18 Bom. L. R. 70 ; R. K. Sarvad- “Hindu Law of Partition, etc.,” p. 
hikari (“Hindu Law of Inheritance,” 189. 
p. 939) contends that the law under 7 Chap. i. s. xii. para. 2. 

the “ Mitakshara ” is the same in 8 Jogendra Bhupati Hurri Chimdun 

this respect as under the Bengal school Mahapatm- (Baja)' v. Nityanund Man* 
(•post, p. 423). In Chatturbhuj Patnuik singh (1899), 17 I. A. 128; 18 Calc, 
v. Krishna Painaih (1912), 17 C. W. N. 151 ; S. O. in court below (1885), 
442, at p. 445 the Court said, “We 11 Calc. 702; Vencataram v. Vencata 
hold, therefore, that if a Sudra governed Lutchemee TJmmal (1835), 2 Str. N. O. 
by the Mitakshara law has a permanent, 127, at p. 137; Soundaramjan v. 
continuous and exclusive concubine, Arunachalam Cheity (1915), 39 Mad. 
who lives as a member of his family, 136 ; ante , pp. 227, 228. 
she is a dasi, and his illegitimate son 0 Sadu v. Baiza (1878), 4 Bom. 37. 

by her who is himself brought up as 3 0 ParvatM v. Thirumalm (1887), 10 

a member of the family, is a dasi putra Mad. 334, at p. 344 ; Bahi v. (Jovinda, 
within the meaning of the rule laid Yalacl Tega (1875), I Bom. 97, at p. 
down in the Mitakshara.” 104; Kesaree v. Samardhun (3 873), 5 

2 Bahi v. Govinda Valad Teja N. W, P. 94 ; CheBammal v. Banga- 

(1875), 1 Bom. 97 ; Dal ip v. Ganpat natham Pillai (1930), 24 Mad. 277 ; 
(1880), 8 All. 387 ; Vencatachella “ Mitakshara,” chap. i. s. xii. para, 2 ; 

Che tty x. Par call tarn (1875), S Mad. “ Yvavaliara Mayukha,” chap. iv. s. 4, 
H, C, 134. See as to this, Jelly’s para. 32 : “ Viramitrodava ” (G. CL 
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There is a difference of opinion as to whether the half share to be taken 
by an illegitimate son means half the share which has been actually taken 
by the legitimate son, 1 or whether it means half the share which the 
illegitimate son would have taken if he had been legitimate. 2 In the 
former case a legitimate and illegitimate son would share in the proportion 
of two to one, and in the latter ease they would share in the proportion 
of three to one. It is submitted that reason and the greater authority is 
to be found in support of the former view. 

With daughter The rights of an illegitimate son in competition with a widow, a daughter, 

or daughter's or a daughter’s son, do not seem to be quite settled. In competition with 
a daughter or daughter’s son, he would, under the above text of the 
“ Mitakshara,” 3 take half the share taken by such daughter or daughter’s 
son.* 1 It has been held in Madras that he is an equal sharer with a 
daughter’s son, 5 but it is submitted that this decision is not justified by the 
text 6 of the “ Mitakshara.” 

Competition It has been held in Bombay 7 that where there is a widow and an 
with .widow, ^legitimate son, the latter takes the whole property subject to the main- 
tenance of the widow, but that decision lias been doubted in Madras. 8 
The case of a widow was not provided for by the texts, probably on the 
ground that her rights had not then arisen, but as she is now recognized 
as a preferable heir to a daughter, it is submitted that her rights in com- 
petition with an illegitimate son are not less than those of a daughter, and 
that the texts might be construed as implying the rights of an illegitimate 
son to a half share in the case of the existence of any heir down to and 
including a daughter’s son, and to not more than such half a share, 9 other- 
wise the result might be that, where there is an illegitimate son, the daughter 
gets a share to the exclusion of the widow, and where there is no such son 
the daughter is postponed to the widow. This is somewhat anomalous, 


Sarkars translation), p. 130. Dr. Qovinda Valad Teja (1875), 1 Bom. 97, 
Jogendranath Bhattacharya (“ Hindu at p. 104. 

Law,” 2nd ed., p. 434) says as to 5 ParvatM v. TMrumalai (1887), 

the text of Yajnavalkya {ante, p. 10 Mad. 334, at p. 344; Strange’s 

383), “The injunction is so worded “Hindu Law,” vol. ii. p. 70. 

as to show clearly that the illegiti- 0 Ante, p. 383. 

mate son has no legal right to such 7 Raid v. Govinda Valad Teja 

share.” (1.875), 1 Bom, 97, at p. 106. Dr. 

1 See Sadu v. Baiza (1878), 4 Bom. Jolly (“ Hindu Law of Partition, etc.,” 

37, at p. 42 ; Jolly’s “ Hindu Law of pp. 189, 190) supports this view 
Partition, etc.,” pp. 188, 189 ; Kesaree See Sadu v. Baiza (1878), 4 Bom. 
v. Samardhan (1873), 5 N. W. P. 95. 37, at p. 52, which was a case of the 

2 May lie’s “Hindu Law,” 8th ed., sons succeeding as coparceners, and 
pp. 773, 774 ; West and Biihler’s therefore stands upon a different 
“ Hindu Law,” 2nd ed., pp. 40, 41, footing, see ante, pp. 227, 228. 

108, 110, CL “ Mitakshara,” chap. 8 Banoji v. Kandoji (1885), 8 
L s. vii. para. 7. Mad. 557, at pp. 561, 563. 

3 Ante, p. 383. 3 See Mayne’s “Hindu Law,” 8th 

4 Gangdbai v. Banda (1915), 40 Bom. ed., pp. 771-774 ; Shesgiri v. Girewa 

369; 18-Bom. L. E. 70; Sarasuti v. (1887), 14 Bom. 282; Ranoji v. 
Mannu (1879), 2 All. 134 ; Ghose’s Kandoji (1885), 8 Mad. 557, at pp. 
“ Hindu Law,” 2nd ed., pp, 656, 661 ; 561, 563; Bamalinga Muppan v. 

Sarvadhikari’s “Hindu Law of Inherit- Pavadai Goundan (1901), 25 Mad. 
anee,” p, 943. See Ranoji v. Kandoji 519, at pp. 521, 522 ; Amhabai .v. 
(1885),' 8 Mad, 557, at p. 561 ; Bahi \\ . Govind (1898), 23 Bom, 257, at p. 265< 
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but it is said to be “ one o! those arbitrary arrangements not uncommon 
in Hindu law.” 1 

It has been held in Madras 2 that when there is a widow- and an 
illegitimate son, they each get half, but it is submitted that that decision 
is not correct. 3 In Bombay a case, 4 where there were a widow and daughter 
and illegitimate sons, it w*as held that the sons took a half share, but the 
question as to competition with the widow did not arise. 

The illegitimate son takes the whole in preference to any heir after a Competition 
daughter’s son. 5 with other 

It has been held in Madras that an undivided brother G and a widow 7 lieirs ' 
are to be preferred to an illegitimate son in the succession to an impart- Istate^ 6 7 
ible Baj ; but in Jogendra Bhupati Eurri Ghundun Mahapatra (Raja) v. 

Nityanund Mansingh , 8 the Judicial Committee held that an illegitimate 
son succeeded to his brother in an ancestral impartible Baj as against the 
widows and daughter of the brother. 

An illegitimate son has only rights in his father’s or No inheritance 
mother’s property. He does not succeed as heir to any t0 collateraIs - 
collaterals. 9 

For a comparison of the rights of an adopted son and of an illegitimate 
son, see ParvatM v. Thirumalai (1889), 10 Mad. 334, at p. 344. 

2. Son’s son. 10 Son’s son. 

Son’s sons take by representation in equal shares the share of a son 
who has predeceased his father, even if the deceased has left a son. 11 

As to the preference of the undivided before the divided son’s sons, 
see ante^ pp. 381, 382. 


1 Sadu v. Baiza (1878), 4 Bom. did not inherit to a brother ; Par * ... . J 

37, at p. 56. vathi v. Thirumalai (1887), 10 Mad. 

2 Chinnamalv. V aradarajulu ( 1892), 334, at p. 344; Nissar Murtojah v. ; ; 7| 

15 Mad. 307; Meenakshi Anni v. DJmnwunt Roy ( Koivar ) (1863), 

Appakutti (1909), 33 Mad. 226. Marsh, 609 ; Ramalinga Muppan v. ./ ,1 

3 See Ghose’s “ Hindu Law,” 2nd Pavadai Goundan (1901), 25 Mad. 519, j 

ed., p. 681. at p. 522 ; Krishnayyan v. Muttusami 1 

4 Shesgiri v. Girewa (1889), 14 (1883), 7 Mad. 407; Karuppa Gown- j 

Bom. 282. dan v. Kumarasami Goundan (1901), ) 

5 Barasuii v, Mannu (1879), 2 All. 25 Mad. 429 ; Ravji v. Bakuji (1909), 

134 ; “ Dattaka Ohandrika,” chap. v. 34 Bom. 321 ; 12 Bom. L. B. 204. j 

paras. 30, 31. 10 Balkrishna Trimhak Tendulkar { 

6 Parvaihi v. Thirumalai (1887), v* Baviiribai (1878), 3 Bom. 54. 

10 Mad. 334. See “ Mitakshara,” note to chap. ad. 

7 Kulanihai Natohear v. Rama - 11 Marudayi v. Doraisami (1907), 

mani (Mad, Keg. App. 86 of 1865), Mad. 348 ; Ananda Bibee v. Nownit I 

referred to in Parvaihi v, Thiru - Lai (1882), 9 Calc. 315, at p. 320 ; 

malm (1887), 10 Mad. 334, at p. Bam Singh (. Bhydh ) TJgur Singh 

346. (Bhyah) (1870), 13 M. I. A. 363, at 

8 (1890), 17 I. A. 128; 18 Calc. p. 378; Luchoniun Pershad v. Debee 

151 ; post , p. 520. Pershad (1864), 1 W. K. C K. 317 ; 

9 Shome Shankar Rajendra Varere Rutcheputty Dutt Jha v. Rajunder 

v. Rajemr Swcmi Jangam (1898), 21 Ramin Rae (1839), 2 M I. A. 133, at 

All. 99, where it was held that he p. 158, 
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The legitimate son of an illegitimate son has the same rights of 
succession as his father had against the brothers and sons of his grand- 
father. 1 

A son’s daughter is not a goiraja sapinda even in 


3. Son’s son’s son. 3 


Where a son and his sons have predeceased the deceased, the son’s 
son’s son will take by representation, even though the deceased or his son 
has left other sons. 4 If there be more than one son’s son’s son, they take 
in equal shares. 

4. Widow# ' 


On marriage a wife enters the gotra (family) of her husband. 6 Aw idow 
is looked upon as being the surviving half of her husband. 7 

As to the interest taken by a widow in the estate of her husband, see 
post. Chap. XV. 

Among the Tiyan community in Calicut a brother succeeds to self- 
acquired property in preference to the widow. 8 


1 Ramalinga Muppan v. Pamdai 
Goimdmi (1901), 25 Mad. 510. As to 
the illegitimate son of an illegitimate 
son, see ibid . at p. 524; Fakimppa 
v. Fakimppa (1902), 4 Bom. L. R. 809. 
As to the right of an illegitimate son, 
see ante, pp. 382-385. 

2 Venilal v. Parjaram (1894), 2 
Bom. 173. 

3 See “ Mitakshara,” note to 
chap. si. 

4 See cases ante, p. 385, note 11. 

5 <£ Mitakshara,” chap. ii. s. i. 

paras. 5, 6 ; s. ii. para. 2 ; u Vivada 
Ohintamani ” (F. CL Tagore’s trans- 
lation), pp. 290, 291 ; Katama 

Natehiar v. Rajah of Skivagunga 
(1863), 9 M. I. A. 543, at pp. 611, 
(512 ; 2 W. R. P. 0. 31, at p. 39 ; 
Periasami v. Periasami (1878), 5 I. A. 
61 ; 1 Mad. 312 ; 2 CL L. R. SI ; 
Doorga Per sad Singh (Telmt) v, 
JDoorga Konwari [Tekaitni) (1878), 
5 L A. 149, at p. 160; 4 Calc. 190, 
at p. 202 ; 3 0. L. R. 31, at p. 40 ; 
Venkata Gopalla Narasimha Row 
Bahadur (Rajah Suraneni) v, LaRshma 
Venkama Row (Rajah Sumnem), 13 
M. I A. 113 ; 3 B, L. B, P, CL 41 ; 
12 W. B. P. C, 40 ; Radkika Paita 
Mafia Devi (mm {Sri Gajapaihi) y. 


Nilamani Patta 31 aka Devi Gam ( Sri 
Gajapathi) (1870), 13 M. L A. 497; 
6 B. L. B. 202 ; 14 W. R. P. C. 33 ; 
Narayan Ayyar v. Lakshmi Animal 
(1867), 3 Mad. H. C. 289 ; Paini Mai 
(Rajah) v. Ray AUmohar Lai (1834), 
5 Ben. Sel. B. 349 (new edition, 
410) ; Keerut Sing v. Koolafml 
Sing (1839), 2 M. I. A. 331; 5 
W. B. P. CL 131 ; Soorjoon (Musumat) 
v. Ishree Brahnun (.1871), 3 N. W. P. 
74; Goolah ( Mt .) v. Pkool (Mt) 
(1816), 1 Borr. 154 ; Govinddas 

Dhoolubkdas v. Mulia Lukshumee 
(1819), 1 Borr. 241. As to Jains, see 
Sheo Singh Rai v. Dakho ( 31usst ) 
(1874), 6 X. W. P. 382; S. CL on 
appeal (1878), 5 L A. 87 ; 1 All. 688 ; 
2 0. L. R. 193. 

6 Lallubhai Bapubkai v. Manku - 
varbai (1876), 2 Bom. 388, at pp. 
420, 440. 

1 Murugayi v. Viramakali (1877), 

1 Mad, 226, at p. 228 ; Colebrooke, 
“ Digest,” vol. hi. p. 458 ; 44 Smriti 
Chandrika,” chap. xi s. i. para. 0. 
See Bhattacharya’s 4 ‘Hindu Law,” 
2nd ed. 5 p. 437, note. ;y;. CyCd y C ; 

8 Ranchcm v, Pemcjii (1892), 1$ 
Mad. SSL 


0HA1\ XL 


DATJaHTER. 


Where there is more than one widow, they all take as a single heir with Two or more 
rights of survivorship 1 and partition . 2 widows. 

There is nothing to prevent a widow releasing her right o£ survivor- 
ship . 3 

In the case of impartible property the senior widow takes, the other Impartible 
widows having rights of maintenance . 4 property. 

The estate of the widow is devested by the birth 5 or Devesting of 
adoption 6 of a son. 

5. Daughter. 7 Daughter 

Of daughters an unmarried one is preferred, 8 whether Unmarried, 
or not she is well to do. 9 

Failing unmarried daughters, married daughters succeed. 10 Married. 
Among married daughters the one who is “ unprovided for” 
is to be preferred to the one who has means, 11 either derived 
from her father or from other sources.' 1 ^ 

Comparative poverty is in each case the criterion* by which the claims 
of married daughters are settled , 13 but such comparison does not apparently 
involve a minute investigation of the means of the daughters, the question 
being whether the pecuniary circumstances of the one are so far different 
from those of the other as to give her a prior right of inheritance . 14 


1 Rumea v. Bhagee (1862), 1 Bom. 
H. C. 66; Jijoyiamba Bayi Baiba 
(H. H. M.) v. Kamakshi Bayi Baiba 
(H. HUM.) (1868), 3 Mad. H. CL 
424 ; Bhugmandeen Doobey v. Myna 
Baee (1867), 11 M. I, A. 487; 9 
W. R. P. 0. 23 ; Nilamani Patta Media 
Devi Garu (Sri Gajapathi) v. Rad - 
hamani Patta Maka Devi Garu (1877), 
4 1. A. 212; 1 Mad. 290 ; Venka- 
yamma Garu ( Raja Chelikani) v. 
V enkaiaramanayamma ( Raja Cheli- 
kani) (1902), 29 I. A. 156, at p. 165; 
25 Mad. 678, at p. 687 ; 7 C. W. N. 1, 
at p. 8; 4 Bom. L. R. 657. 

2 See ante, pp. 327, 328. 

3 Ramakkal v. Ramasami Naickan 
(1899), 22 Mad. 522. 

4 Maync’s “Hindu Law, 15 8th ed., 
p. 776. 

5 Ante, p. 363. 

8 Ante, p. 193. 

7 “ Mitakshara,” chap. ii. s. ii. 
para. 2 ; “ Vyavahara Mayukha,” 
chap. iv. s. viii. paras. 10-12; Pran* 
jeevandas Toolseydaa v. Dewcooverbae® 
(1859), 1 Bom. H. 0. 130, 

8 “ Mitakshara,” chap, ii s. ii, para, 
% } “ Vyayahara JVfaypkha,” chap, y. 


s. viii. para. 11 ; Doiolut Kooer v. 
Burma Deo Sahoy (1874), 14 B. L. R. 
246, note; 22 W. R. C. R. 54. 

9 Jamnabai v. Khimji Vullubdass 
(1889), 14 Bom. 1, at p. 13. 

10 “ Mitakshara,” chap. ii. s. ii. 
para. J ; Himunchull v. Maharaj Singh 
(1866), I Agra, 210; Buryar Singh 
v. Hunsee (Mussumat) (1867), 2 Agra, 
166 ; Golab Koonwer (Musst) v. Skib 
Bahai (1867), 2 Agra, 54 ; Binode 
Koomaree Dabee v. Purdhan Go pal 
Sahee ( 1865), 2 W. R. C. R. 176, at 
p. 177. 

11 “Mitakshara,” chap. ii. s. ii. para. 
4 ; “ Vyavahara Mayukha,” chap. iv. 
s. viii para. 12. 

13 j Danno v. Darbo (1882), 4 All. 
243. The text on which the Court 
relied in this case, viz. “Mitakshara,” 
chap. ii. s. xi. para. 13, refers to the 
succession, to stridhan property. 

13 Audit Kumari v. Chandra Dai 
(1879), 2 All 561. 

14 Bakubai v t Manchhabai (1864), 
2 Bom. H. C, 5 ; Poll v. Narotum Bapic 
(1869), 6 Bom. H. 0. A. C. J. 183; 
Totavm v. Bawm (1898), 23 Bom 
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A married daughter with means is preferred to a daughter’s son. 1 

The Mithila law makes no distinction between indigence 
and wealth, in the case of daughters . 2 

A daughter who has, or is likely to have, male issue is not, as in Bengal, 3 
preferred to a barren or childless widow. 4 5 

Except in the Bombay Presidency, where her interest passes 
to her heir , 3 on the death of a daughter the estate taken by 
her, as such, passes (in preference to her sons) to her sisters 
who have taken or are competent to take . 6 

Except in the Bombay Presidency, where daughters take not only 
absolute but several estates, 7 daughters take by inheritance a joint estate 
with rights of survivorship 8 and partition. 

The circumstance that her unmarried sister had been preferred to her, 
does not exclude a married daughter from the inheritance on the death 
of such sister. 9 . * - 

“ A woman, who in her maiden condition becomes a prostitute, being 
neither a banya (unmarried) nor a hulasiri (married), but being at the 
same time, notwithstanding her prostitution, a qualified heir, as held in 
Advyapa v. Budravct, 10 would be entitled to succeed to her father’s property 
only in default of either unmarried or married sisters.” 11 

As to the rights of the daughter of a Sudra in competition with the 
father’s illegitimate son, see ante, p. 384. 

As to the interest taken by a daughter, see post, Chap. XV. 

Illegitimate daughters have no rights of inheritance. 12 

For cases of customs, excluding daughters and their issue, see Bajrangi 
Singh v. Manoharniba Bakhsh Singh (1907), 35 I. A. 1; 3(r All. 1; 12 
C. W. N. 74 ; 9 Bom, L. R. 1348 (Bhale Sultan Chhathris) ; Nanaji Utpat 
(Bhait) v. Sundrabai (1874), ll Bom. H. C. 249 (Utpat families of Pand- 
harpur) ; Pragjimn Dayaram v. Bern {Bai) (1881), 5 Bom. 482 ; Verabhai 


1 Dulari v. Mul Chand (1910), 32 
Ail. 314. 

2 <e Vivada Chintamani ” (P. 0. 
Tahore’s translation), p, 293. 

3 Post , pp. 424, 425. 

4 Uma Deyi ( Srimaii ) v. Gokoola - 
nund Das Mahapatra (1878), 51 A. 
40; 3 Calc. 587 ; 2 C. L. R. 51 ; 
Bahubai r, Manchhabai (1864), 2 
Bom. H. C. 5 ; Poll v. Narotum Bapu 
(1869), 6 Bom. H. 0. A. C. J. 183; 
Simmani Ammal v. Mutidmmal 
(1880), 3 Mad. 265. 

5 Bhagirthibai v, Kahnnjirav 
(1886), 11 Bom. 285; post, p. 467. 

6 Baijmth v. Mahabir (1878), 1 

AIL 608 ; Sant Kumar v. Deo Seiran 

(1886), 8 AIL 365, at pp. 369, 370 ; 

Dulari Y, Mul Chand (1910), 32 AIL 


314; see post, p, 425. 

7 Post p. 410. ’ 

8 Bulakhidas v. Keshavlall (1881), 
6 Bom. 85; Kattama Nachiar v. 
Dorasingha Tevar (1871), 6 Mad. 
H. C. 310. 

9 Domini Kooer v. Burma Deo 
SaJioy (1874), 14 B. L. R. 246, note; 
22 W. R. CL R. 54. See Kattama 
Nachiar v. Dorasinga, Tevar ( 1 871 ) , 
6 Mad. H. C. 310, at p. 332 ; Dulari 
v. Mul Chand (1910), 32 AIL 314. 

10 (1879), 4 Bom. 104. 

11 Tara v. Krishna (1907), 31 Bom, 
495, at p. 510; 9 Bom. L. R. 774. 
See post , p. 462. 

12 Bhikya v. Babu (1908), 32 Bom. 
562 ; 10 Bom. L. R, 736. 
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Ajubhai v. Hiraba (Bai) ( 1903), 30 I. A. 234, at p. 236; 27 Bom. 492, at 
p. 498 ; 7 C. W. N. 716, at pp. 718, 719 (Chudasama Gameti Garasias) ; 
Parbati Ilunwar ( Mussammai ) v. C hand ar pal Kunwar (Rani) (1909), 36 
I. A. 125 ; 31 AIL 457 ; 13 C. W. N. 1073 ; 11 Bom. L. B. 890 (Chauhan 
Bajputs in Oudh). In a case of Gohel Girasias the custom was not 
established, Ranchliodas Vithaldas (Desai) v. Rawal Nathubai Kesabkai 
(1895), 21 Bom. 110. 

On the death of all the daughters the property passes, except in 
Bombay, 1 to the then next heir of the father. 2 

6. Daughter’s son. 3 

He cannot succeed as long as there is any daughter capable of inheriting 
in existence. 4 

The daughter’s son is the only heir connected through a female ( bandlm ) 
who under the Mitakshara system is placed in the order of succession 
amongst the golraja sapindas. He is so placed in accordance with special 
texts, 5 

If he predeceases any one of his maternal grandfather’s daughters, 
his son does not take his place, 6 but succeeds as a bandlm A 

As to the succession of a daughter’s son in competition with the illegiti- 
mate son of his mother’s father, see ante, p. 384, 

Except under the “ Mayukha,’ 5 daughters’ sons take per capita, not 
per stirpes . 8 

Where a wido'wed daughter having sons remarries, and has sons, 
apparently the sons of both marriages would succeed equally, but there is 
no decision on the subject. 

When the soils of a daughter are living together as members of a joint 
family, property so inherited belongs to the coparcenary, and there is a 
right of survivorship. 3 

As in the case of other male heirs, on the death of a daughter’s son, 
in whom the estate has vested, the succession passes to his heirs, and not 
to the heirs of his maternal grandfather. 10 


1 Post , p. 467. chap. iv. s. viii. para, 13; “ Vivada 

8 Ghotay Ball v. Ghimm Ball Chintarnani ” (Tagore’s translation), 

(1878), 6 I. A. 15; 4 Calc. 744; 3 p. 294. 

0. L, R. 465 ; Mutta Vadugamdha 6 Srinivasa v. Dandayudapani 
Tevar v. Dorasinga Tevar (1881), (1889), 12 Mad. 411; DJiarup Nath 

8 I. A. 99 ; 3 Mad. 290 ; ante, p. 365. v. Gobind Saran (1886), S AIL 014. 

® Kattama NacMar v. Dorasinga 7 Post, p. 403. 

Tevar (1871), 6 Mad. H. C. 310 ; 8 Ante , p. 367. 

Ritryar Singh v, Ilunsee (Mussumat) 9 V enhayamma Gam [Raja Cheli- 

(1867), 2 Agra, 166; Ram Swaruih Icani) v. V enlcatarammiayyamma (Raja 

Pandey v. Basdeo Singh (Baboo) Ghelikani) (1902), 29 I. A, 156 ; 25 

(1867), Ibid. 168 ; Surja Ktmari v. Mad. 678 ; 7 C. W, N. 1 ; 4 Bom. 

Gandhrap Singh (1837), 6 Ben. SeL L. R. 657 ; ante, p. 241. 

R. 140 (new ed., 168) (a Mithila case). 10 Sibta v. Badri Prasad (1880), 3 

4 Sant Kumar v. Deo Saran (1886), All. 134; Muttuvaduganadha Tevar 

8 AIL 365; Dulari v. Mul Ghand v. Periasami (1896), 23 I. A. 128; 

(1910), 32 AIL 314. 19 Mad. 451; S. 0, in court below 

5 tc Mitakshara,” chap. ii. s, ii. para. (1892), 16 Mad. 11; Ramjoy See v. 

6; “Smriti Mxandrika,” chap. xi. s. Tarrachund (1816), 2 Morley’s Digest, 

ii. para. 28 ; Vyavahara Mayukha,” 79. Ante , p. 365. 
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Impartible property passes on the death of all daughters to the eldest 
surviving daughter’s son. 1 

Parents of Deceased and their Descendants to the Third Degree . 

7. Mother. 2 

Where the “ Maynkha ” prevails 3 the father is preferred 
to the mother. 4 

! Except that in Bombay she has a right of inheritance as the widow 
of her husband, 5 and that in Madras she has possibly some right of 
inheritance as a bandhu, Q neither a stepmother nor a stepgrandmother 
has any rights of inheritance. 7 

8. Father. 8 

9. Brother. 9 

Uterine brothers, i.e * brothers of the whole blood, take 
before brothers of the half blood. 10 


1 Kattama NacMar v. Dorasinga 
Tevar (1871), 6 Mad. H. 0. 310, at 
p, 333 ; Mutta Vaduganadha Tevar v. 
Dorasinga Tevar (1881), 8 I. A. 99 ; 
3 Mad. 290. 

2 Vettanhi Venkata Krishna Row 
( Rajah) v. Venkata Rama Lakshmi 
Narsayya (1876), 4 1. A. 1 ; 1 Mad. 
174; Balkrishna Bapuji Apte v, 
Lakshnan Dinkar (1890), 14 Bom. 
605 ; “ Mitakshara,” chap. ii. s. iii. 
para. 3 ; 11 ‘ V ivada Chintamani ” ( P. C. 
Tagore’s translation), pp. 293-295. 
The adoptive mother comes before the 
adoptive father, Anandi v. Hari Suba 
Pal (1909), 33 Bom. 404 ; 11 Bom. 
L. B. 641. As to her right to inherit, 
see ante, p. 181. 

3 Ante, pp. 18, 19. 

4 Khodabhai Mahiji v. Bahdhar 
Data ( 1882), 6 Bom. 541 ; “ Vyava- 
hara Maynkha,” chap. iv. s. viii. 
para. 14. See also 6< Smriti Chan- 
drika,” chap. xi, s. i. para, 3 ; s. ii. 
paras. 12-15. 

5 Post, pp. 412, 413; Russoobai v. 
Zoolekiiabai (1 895), 19 Bom. 707 ; 
Rakhmabai v. Tukaram (1886), 11 
Bom. 47 ; Kesserbai v. Valab Raoji 
(1879), 4 Bom. 188, at p. 208. 

6 Bee Muttammal v. VengalakshmP 
ammal (1882), 5 Mad. 32 ; Kumar a- 
vein v, Virana Goundan (1879), 5 
Mad. 29 3 Mari v. CUmammal (1884), 


8 Mad. 107, at pp, 117, 127, 129 ; 
post, pp. 413, 414. 

7 Joti Lai {Lala) v. Durani Kower 
( Mussamat ) (1864), B. L. B. F. B. E. 
67 ; W. B. F. B. B. 173 ; Tahaldai 
Kumri v. Gaya Pershad Sahu (1909), 
37 Calc. 214 ; 14 C. W. N. 443 ; Rama 
Nand v. Surgiani (1894), 16 All. 221 ; 
Muttammal v. V engalakshmiammal 
(1882), 5 Mad. 32, approving of 
Kumaravelu v. Virana Goundan 
(1879), 5 Mad, 29 ; Ramasami v. 
Narasamma (1884), 8 Mad. 133 ; 
Mari v. Chinnammal ( 1884), 8 Mad. 
107; Seeihai v. NacMar (1912), 37 
Mad. 286 ; Sundarmani Dei v, Gohula- 
nand Ghowdhury (1912), 18 C. W. N. 
160 ; Kesserbai v. Valab Raoji (1879), 
4 Bom. 188, at p. 208. 

8 “ Mitakshara,” chap. ii. s. iii. 
para. 2. 

9 “ Miiakskara,” chap. ii. s. v. 
para. 1 ; Burlmm Deo Ray v. Punchoo 
Roy (1865), 2 W. B. C. B. 123. 

10 <c Mitakshara,” chap. ii. s. iv. 
paras. 5, 6; Anant Singh (Thakur) v. 
Durga Singh (Thakur) (1910), 37 I. A. 
191 ; 32 AIL 363 ; 14 C W. N. 770 ; 
12 Bom. L. B. 504; Samai v. Amra 
(1882), 6 Bom. 394, at p. 397; 
Krishnaji Vyanktesh v, Pandurang 
(1875), 12 Bomb. H. C. 65 ; Parmappa 
v. Shiddappa (1906), 30 Bom. 607 ; 
8 Bom, L. B. 685. 
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The “ Mayukha ” 1 places the sons ol brothers of the whole 
blood after their fathers, and 2 declares that brothers of the 
half blood share with the paternal grandfather. 3 

“ If there be a competition between whole brothers associated and 
whole brothers unassociated, and between half brothers associated and 
half brothers unassociated, the former exclude the latter. 55 4 

“ The reunited half brother and the separated whole brother take the 
estate in equal shares. 55 6 

As to whether in the case of the remarriage of a widow, 6 or the marriage 
of a woman after divorce, 7 there is any relationship betw-een the sons of 
the different marriages, qucere. s It is submitted that there is none, 
except perhaps where the remarriage is authorized by local or caste 
custom. 9 

As to sisters, see ’post, pp. 392, 393. 

10. Brothers’ sons. 10 Brothers’ 

According to the “ Mitakshara ” and the “ Mayukha,” sons sons ' 
of brothers of the whole blood are preferred to sons of brothers 
of the half blood 11 (an undivided member of each class being 
preferred to a divided member), 12 and according to the latter 
authority sons of brothers of the half blood are postponed until 
after the father’s brother. 13 

According to the “Mayukha,” sons of brothers who are 
dead share along with surviving brothers, but this rule does 
not go beyond brothers and brothers’ children. 14 

The brother’s son ends what is generally known as the 
“ compact series ” of heirs according to the “ Mitakshara.” 15 

In the case of a competition between sapindas not enumerated in the 


1 Chap. iv. s. viii. para, 16 : Samat para. 7; “Vyavahara Mayukha,” 
v. Amra (1882), 6 Bom. 394, at p. chap. iv. s. viii. para. 17; “ Virami- 
397. trodaya 55 (G. C.Sarkar’s translation), 

3 Chap. iv. s. viii, para. 20. p. 195. 

8 See post, p. 394. 11 Samat v. Amra (1882), 6 Bom, 

4 Sarvadhikari’s “Law of Inherit- 394, at p, 397 ; “ Mitakshara, 55 chap, 

ance, 55 p. 921 (see also p. 922). See it s. iv. paras. 5-7. 

Sham Narain v. Court of Wards 12 See Sarvadhikari’s “ Hindu Law 

(1873), 20 W. R. C. R. 197, at pp. of Inheritance,” pp. 927, 928. 

200, 201 ; “ Mitakshara,” chap. ii. s. 13 Chap. iv. s. viii. paras. 16, 18, 
ix. para. 7. . 20. 

5 Sarvadhikari’s “Law of Inherit- 14 Chandika Bahhsli v, Muna Kuar 

ance,” p. 922; “Mitakshara,” chap. (1902), 29 I. A, 70; 24 All. 273 ; 6 

ii. s. ix. para. 7; see post, pp. 414, 415. C. W. N. 425 ; 4 Bom, L, R. 376 ; 

6 Ante, pp. 37, 369, 370. “ Vyavahara Mayukha,” chap, iv. 

7 Ante, pp. 63, 64. s. viii, para. 17. 

8 Bobu Lai v. NanJcii Bam (1894), 15 Chap. ii. s. v. para, 2 ; Mohandas 

22 Calc, 339, at p. 345. v. Rrishmlai (1881), 5 Bom. 597, at 

9 Ante, p. 37. p. 602, 

10 “ Mitakshara, 55 chap. ii. s. iv. 
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texts, preference should be given to the sapinda belonging to the nearer 
line. 1 2 

Brother’s 11. Brother’s son’s son. 8 

son’s son. 

The list of gotraja sapmdas in the “ Mitakshara ” is apparently not 
exhaustive. 3 It is now settled that the proper place of the brother’s son’s 
son is next after the brother’s son. 4 

Relationship According to the Bombay authorities, neither the “ Mitakshara ” nor 
of half blood, the “ Mayukha ” makes any distinctions between relations of the whole 
blood and relations of the half blood, except in the case of brothers and 
sons of brothers, 5 but the Allahabad High Court 6 has held that the dis- 
tinction between the whole and the half blood extends to the descendants 
of the grandfather, it may be to the fourteenth degree, but certainly to 
the case before them. In that case a grandson of a half brother of the 
great grandfather of the propositus was postponed to a grandson of a 
whole brother of such great grandfather. Sastri G. C. Sarkar 7 says : 
“ The preference based upon connection by whole blood, applies to all 
collateral relations of equal degree ; propinquity being the principle of 
the order of succession, a relation of the full blood by reason of his pro- 
pinquity excludes a relation of the same degree who is of the half blood.” 

It is quite clear that a sapinda of the half blood is preferred to a more 
distant sapinda of the whole blood. 8 

Sister and The other descendants of the father, namely the sister s and the sister’s 

sister’s non. 

1 CMnnasami Filial v. Kunja 3 See Lallubhai Bapublmi v. Manku* 

Filial (1911), 35 Mad. 152. varbai (1876), 2 Bom. 388, at p, 433. 

2 Kalian Mai v. Ram Ohartdar 4 Buddha, Singh y. Laltu Singh 

(1910), 24 AIL 128. “As a deceased (1915), 42 I. A. 208 ; 37 AIL 604 ; 20 
person’s own great grandson inherits 0. W, N. 1 ; 17 Bom. L. R. 1022. 
before his parents, so it may not 5 Samat v. Amra (1882), 6 Bom. 
be unreasonable to hold that his 394, at p. 397 ; Vithalrao Krishna 
father’s great grandson inherits before Vinchurhar v. Ramrao Krislma Vin- 
his grandfather,” Bhattaeharya’s churkar (1899), 24 Bom. 317 ; 2 Bom. 
“ Hindu Law,” 2nd ed., p. 444. The L. R. 139. See Saguna v. Sadashiv 
great grandson of the grandfather (1902), 26 Bom. 710, at p. 715; 4 
was preferred to the grandson of the Bom. L. R. 527. As to a mother’s 
great grandfather in Buddha Singh v. half brother, se.e Muthmwami Muda - 
Laltu Singh (1915), 42 I. A. 208; 37 liyar v. Sitnanibedu Muthakumara- 
A1L 604; 20 O. W. N. 1 ; 17 Bom. L. swami MudaUyar (1896), 23 I. A. 
B. 1022. See “Vyavastha Chandrika,” 83, at p. 91 ; 19 Mad. 405, at p, 410. 
voL L p. 178, note f. Varadaraja 6 Siiba Singh v. Sarafraz Kimwar 

(BarnelFs translation, p, 36) admits (1896), 19 All. 215. 

him after the brother’s son. In the 7 66 Hindu Law,” 3rd ed., p. 259. 

table of succession, compiled by Mr. 8 Muthmwami MudaUyar v. Sal- 

Rama Row, at p. 115 of Cunningham’s ambedu Muthuhmarasicami Muda - 
Digest, a brother’s son’s son is placed liyar (1896), 23 I. A. 83, at p. 91 ; 
after a brother’s son. The spiritual 19 Mad. 405, at p. 410; Gang a Bahai 
principle would give him this place r. Kesri (1915), 42 I. A. 177; 37 AIL 
(see ante, pp. 377, 378), Sarvadhikari’s 545; 19 0. W. N. 1175; 17 Bom. L. 
“ Law of Inheritance,” p. 467. Oorhya R. 998 ; S. 0. in Court below, Kesri v. 
Kooer (Mussamui) v. Bajoo Nye Ganga Bahai (1910), 32 All. 541. : : 
Soohool (1870), 14 W. R. 0. R. 208 ; 9 Jullusur Kooer v. Uggur Roy 

Kureem Ghana Guram, v. 0 flung (1882), 9 Calc. 725 ; 12 C. L. R. 
Guram (1866), 6 W R. G. R. 158. 460; Jag at Narain v. Shea Las 
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son, do not come in at this point under the Mitakshara school, as they 
are not gotraja sapindcis. The sister’s son succeeds as a bandhu , 1 As 
to the rights of a sister in Bombay and Madras, see post , pp. 410, 411, 413, 


Grandparents of the Deceased and their Descendants to the Third 

Degree . 

12. Father’s mother. 2 Grandmother. 

After the brother’s son the remaining gotraja heirs are only dealt with 
in the following paragraphs of the “ Mitakshara.” Chap. ii. s. v. para. 4 ; 

“Here on failure of the father’s descendants, the heirs are successively 
the paternal grandmother, the paternal grandfather, the uncles and their 
sons.” Para. 5: “On failure of the paternal grandfather’s line, the 
paternal great grandmother, the great grandfather, his sons and their issue 
inherit. In this manner must be understood the succession of kindred 
belonging t o th e same general family and wh o are sapindcis. ” 3 

This enumeration is not exhaustive. 4 The “ Subodhini ” 5 commenting 
on the words of the “ Mitakshara,” “ On failure of the paternal grand- 
father’s line, the paternal great grandmother, the great grandfather, his 
sons and their issue inherit,” carries the enumeration a little further, viz. 

“ the paternal great grandfather’s mother, great grandfather’s father, 
great grandfather’s brothers and their sons. The paternal great grand- 
father’s grandmother, great grandfather’s grandfather, great grandfather’s 
uncles and their sons.” 

In the Bombay Presidency the sister is placed between the father’s 
mother and the father’s father. 6 


13. Father’s father. 7 


Grandfather. 


According to the “ Mayukha ” 8 he takes equally with the half-brother. 

14. Father’s brother. 9 


Paternal 

uncle. 


(1883), 5 AIL 311. The question 
was raised but not decided in Gooldb 
Sing (Kooer) v. Kurun Sing (Mao) 
(1871), 14 M. I. A. 176, at p, 194; 
10 B. L. R, 1, at p. 8. 

1 Post , p. 402. 

2 Gandhi Maganlal v. Judah (Bai) 
(1899), 24 Bom. 192, at p. 212 ; 1 
Bom. L. R. 574 ; Lallubhai Bapubhai 
v. Manhuvarbai (1876), 2 Bom. 388, 
at p. 432 ; “ Mitakshara,” chap, ii. 
s. v. para. 2 ; “ Vyavahara Mayukha,” 
chap. iv. s. viii. para. 8. 

3 See ante, p. 378, note 3. 

4 Lallubhai Bapubhai v. Manlcu - 
varbai l 1876), 2 Bom. 388, at p. 433. 

5 (A commentary on the “ Mitak- 
shara ” composed in the thirteenth 


century by Bishveshar Bhatta ; 
Bhattacharya’s “ Hindu Law,” 2nd 
ed., 33.) Chap. ii. s. 5, para. 5 ; 
Colebrooke’s note to “Mitakshara,” 
chap. ii. s. v. para. 5; Lallubhai 
Bapvbhai v. Manhuvarbai ( 1 87 6), 2 
Bom. 388, at p. 433. 

6 “ Vyavahara Mayukha,” chap, 
iv. s. viii. para. 19 ; %mt, pp, 410, 411. 

7 “Mitakshara,” chap. ii. s. v. 
paras. 4, 5 ; “ Vyavahara Mayukha,” 
chap. iv. s. viii. para. 20. 

8 Chap. iv. s. viii. para. 20 ; ante, 

p. 391. ' 

0 “Mitakshara,” chap. ii. s. v. 
para. 2. As to the preference of 
those of the whole blood, see ante, 
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His son. 

His grandson. 


Great grand* 
mother. 

Great grand" 
father. 

His son. 

His grandson. 

His great 
grandson. 


According to the u Mayukha,” 1 the paternal great grandfather, the 
father’s brother and the sons of the half-brother share the inheritance. 

An uncle of the full blood is preferred to an uncle of the half blood. 2 

15. Father’s brother’s son. 

16. Father’s brother’s son’s son. 3 

The reasons which place the brother’s son’s son before the father’s 
mother, w'ould place the father’s brother’s son’s son in this position. 

Greed Grandparents of the Deceased and their Descendants to the 

Third Degree . 

17. Father’s father’s mother. 4 

18. Father’s father’s father. 5 

19. Father’s father’s brother. 6 

20. Father’s father’s brother’s son. 7 

21. Father’s father’s brother’s son’s son. 8 


Remote Sapinda Heirs. 

Descendants of Deceased from the Fourth to the Sixth Degree . 
Grandson’s 22. Soil’s Son’s Son’s SOIL 9 

H^son. 11, 28. Son’s son’s son’s son’s son. 10 

His grandson. 24. Soil’s Son’s Soil’s Son’s Son’s SOH. 11 

Descendants of Father of Deceased from the Fourth to the Sixth 

Degree . 


Brother’s 

great 

grandson. 

' 'His son. 

His grandson, ■ 


25. Brother’s son’s son’s son. 12 

26. Brother’s son’s son’s son’s son. 13 

27. Brother’s son’s son’s son’s son’s son. u 


1 Chap. iy. s. viii. para. 20. 
s Ganga Salmi v. Kesri (1915), 42 
I. A. 177; 37 All. 545; 19 C. W. N. 
1175; 7 Bom. L. E. 90S; ante, p. 392. 

3 Buddha Singh v. Laltu Singh 
(1915), 42 I. A. 203; 37 All. 604 ; 
20 C. W. 3ST. 1 ; 17 Bom. L. B. 1022 ; 
8. C. in Court below, (1912), 34 All. 
663. Cunningham’s “ Digest of Hindu 
Law,” p. 115; Sarvadhikari’s ‘‘Law 
of Inheritance,” p. 654; Kashibai v. 
Moreslvvar Baglmnath (1911), 35 Bom. 
389 ; 13 Bom. L. E. 352. 

4 4C Mitakshara,” chap, it s, v, para. 
5 ; ante , p. 393. 

5 Md. 

• Ibid. 


7 Ibid. ; Ganesh y. Waghu (1903), 
27 Bom. 610 ; 5 Bom. L. B. 581. 

8 Ditroo Sing v. Mai Sing, S. D. A, 
N. W. P, (1804), p. 521. See ante , 
p. 393. 

9 Bam Singh ( Bliyah ) v. Ugur 
Singh (Bliyah) (1870)' 13 M. L A, 
373 ; 5 B. L. R. 293 ; 14 W. R. P. C. 1. 
It is scarcely possible that so remote 
a descendant would be born at the 
time of the death of the propositus. 

10 Ibid. 

11 Ibid. 

12 Vmilal v, Parjaram (1894), 20 
Bom. 173. See ante , p. 393. 

18 See ante, p. 393. 

u Ibid. 
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Uncle’s great 
grandson. 

His son. 

His grandson. 


Descendants of Grandfather of Deceased from Fourth to Sixth 

Degree. 

28. Father’s brother’s son’s son’s son. 

29. Father’s brother’s son’s son’s son’s son. 1 

80. Father’s brother’s son’s son’s son’s son’s son. 2 

Descendants of Great Grandfather of Deceased from Fourth to 

Sixth Degree. 

81 . Father’s father’s brother’s son’s son’s son. Great 

son s grand - 

82. Father’s father’s brother’s son’s son’s son’s son. sop. ^ 

33. Father’s father’s brother’s son’s son’s son’s son’s son. His grandson. 


Ancestors of Deceased in the Fourth Degree and their Descendants 
to the Third Degree . 3 

34. Father’s father’s father’s mother. 

35. Father’s father’s father’s father. 

86. Father’s father’s father’s father’s son. 

37. Father’s father’s father’s father’s son’s son. 

38. Father’s father’s father’s father’s son’s son’s son. 

Ancestors of Deceased in Fifth Degree and their Descendants to 
the Third Degree . 4 

39. Father’s father’s father’s father’s mother. 

40. Father’s father’s father’s father’s father. 

41 . Father’s father’s father’s father’s father’s son. 

42. Father’s father’s father’s father’s father’s son’s son. 

43. Father’s father’s father’s father’s father’s son’s son’s son. 5 

Ancestors of Deceased in Sixth Degree, and their Descendants to 
the Third Degree . 6 

44. Father’s father’s father’s father’s father’s mother. 

45. Father’s father’s father’s father’s father’s father. 

46. Father’s father’s father’s father’s father’s father’s son. 

47. Father’s father’s father’s father’s father’s father’s son’s 

son. . . ; . 


Grandfather’s 
grandmother. 
Grand father’s 
grandfather. 
His son. 

His grandson. 

His great 
grandson. 


Grandfather’s 
grandfather’s 
mother. 
Grandfather’s 
great grand- 
father. 

His son. 

His grandson. 
His great 
grandson. 


Great grand- 
father’s great 
grandmother. 
Great grand- 
father’s great 
grandfather. 
His son. 

His grandson. 


1 See, however, Sarkar’s u Hindu 
Law,” 3rd ed., 202. 

2 Ibid . 

3 Ante, p. 3S1. 

4 Ibid. 

5 Jeebnath Singh (Thakoor) v. 


Court of Wards (1875), 2 I. A. 163; 
15 B. L. R. 190 ; 23 W. R. G R. 
409 ; S. C. in court below (1870), 
5 B. L. R. 442 ; 14 W. '3ft, P, G 117. 

6 Ank s p, 381. 


His great 
grandson. 


Grandfather’s 

grandfather’s 

grandson’s 

grandson. 

His son. 

His grandson. 


Grandfather’s 
great grand* 
father’s grand" 
son’s grand- 
son. 

His son. 

His grandson. 


Great grand- 
father’s great 
grandfather’s 
grandson’s 
grandson. 

His son. 

His grandson# 


“ Smriti 
Ghandrika.” 
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48. Father’s father’s father’s father’s father’s father’s son’s 
son’s son. 

Descendants from Fourth to Sixth Degree of Ancestors in Fourth 

Degree. 

49. Father’s father’s father’s father’s son’s son’s son’s son. 

50. Father’s father’s father’s father’s son’s son’s son’s son’s 
son. 

51. Father’s father’s father’s father’s son’s son’s son’s son’s 
son’s son. 

Descendants from Fourth to Sixth Degree of Ancestors in Fifth 

Degree. 

52. Father’s father’s father’s father’s father’s son’s son’s 
son’s son. 

53. Father’s father’s father’s father’s father’s son’s son’s 
son’s son’s son. 1 

54. Father’s father’s father’s father’s father’s son’s son’s 
son’s son’s son’s son. 

Descendants from Fourth to Sixth Degree of Ancestors in Sixth 

Degree. 

55. Father’s father’s father’s father’s father’s father’s son’s 
son’s son’s son. 

56. Father’s father’s father’s father’s father’s father’s son’s 
son’s son’s son’s son. 

57. Father’s father’s father’s father’s father’s father’s son’s 
son’s son’s son’s son’s son. 

The “ Smriti Chandrika ” 2 gives the following order of succession of 
sapindas after a brother’s son : — 

I. The son of the grandfather. 

II. His son. 

IIL The son of the great grandfather. 

IV. His son. 

V. The son of the great great grandfather. 

VI. His son. 

VII. The son of the father of the great great grandfather. 

VIII. His son. 


1 Sam Singh ( Bhydh ) v. Ugur P. C. 1. 

Singh ( Bhyah ) (1870), 13 M. I. A. 2 Chap. xi. s. v. paras. 8-12, and 
373 ; 5 B. L. K. 293; 14 W. R. summary. 
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IX. The son of the last sapinda. 
X. His son. 


As pointed out by Hr. Mayne, 1 no other writer has followed this list. 
It has had no support from the Courts. 


Samanodakas, 

Failing all gotraja sapindas the inheritance passes to what Samanodakas. 
are called the samanodakas . 2 Those are all agnates beyond the 
degree of sapinda . 


“The order of succession, 5 5 amongst the samanodakas , “appears to 
be governed by two principles, namely — 

“ (1) The descendants of a nearer ancestor succeed in preference to 
those of a remoter ancestor. 

“ (2) Amongst the descendants of the same ancestor the nearer excludes 
the more remote.” 3 

In the case of samanodahas it is not possible to apply the test of religious 
efficacy. 4 

The following order of succession of samanodakas is given by Sir Henry 
Cunningham in his “ Digest of Hindu Law ” 5 : — 

1. Seven generations from the grandson’s grandson’s son’s son exclusive. 

2. Seven generations from the brother’s son’s son’s son’s son’s son 
exclusive. 

3. Seven generations from the father’s brother’s son’s son’s son’s son’s 
son exclusive. 

4. Seven generations from the father’s father’s brother’s son’s son’s 
son’s son’s son exclusive. 

5. Seven generations from the father’s father’s father’s father’s son’s 
son’s son’s son’s son’s son exclusive. 

0. Seven generations from the father’s father’s father’s father’s father’s 
son’s son’s son’s son’s son’s son. 

7. Seven generations from the father’s father’s father’s father’s father’s 
father’s son’s son’s son’s son’s son’s son. 

8. Mother of father’s father’s father’s father’s father’s father. 

9. Father’s father’s father’s father’s father’s father’s father. 

10. His male descendants up to thirteen generations. 

11. Mother of father’s father’s father’s father’s father’s father’s father. 

12. Father’s father’s father’s father’s father’s father’s father’s father. 

13. His male descendants up to thirteen generations. 

Similarly up to thirteenth grandfather exclusive. 


Bandhus. 


Failing all sagoira sapindas and samanodakas , 6 the inherit- Bandhus, 
anee according to the Mitakshara system passes to the cognate 


1 “ Hindu Law,” 8th ed., p. 804. 

2 See ante, pp. 379, 380. 


chap. ii. s. v. para. 5. 

4 Suba Singh v. Sarafraz Kunwar 
G. C. Sarkar’s “ Hindu Law,” 3rd (1896), 19 All. 215, -at p. 232. 
ed., p. 262 ; B. K. Sarvadhikari’s 5 Pp. 117, 118. 

“Law of Inheritance,” p. 687. See 6 Jeebnath Singh (Thakoor) . v. 
Colebrooke’s note to “Mitakshara,” Courts of Wards (1875). 2 I, A. 163; 
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sapindas , who are called bandhus or bhinnagoira sapindas , 
i.e. “springing from a different family, and connected by 
common corporeal particles, or by consanguinity, 311 through 
females. 2 

With the exception of the daughter's son, who succeeds under special 
texts, 3 no cognate can succeed while there is any agnate down to the last 
samanodaha alive and capable of taking. 4 

The difficulty in laying down any definite rules as to the 
inheritance of bandhus arises from the lack of information in 
the “ Mitakshara ” on the subject. Chapter II. Section VI.; 
para. 1, which contains all that is said in the Mitakshara with 
regard to what bandhus inherit, is as follows : — 

1. “On failure of Gentiles, the cognates are heirs. Cognates 
are of three kinds ; related to person himself, to his father, or 
to his mother as is declared by the following text. ‘ The sons 
of his own father’s sister, the sons of his own mother’s sister, 
and the sons of his own maternal uncle, must be considered as 
his own cognate kindred. The sons of his father’s paternal 
aunt, the sons of his father’s maternal uncle, must be deemed 
his father’s cognate kindred. The sons of his mother’s paternal 
aunt, the sons of his mother’s maternal aunt, and the sons of 
his mother’s maternal uncle must be reckoned his mother’s 
cognate kindred. 3 3 3 5 

This enumeration is only illustrative and is not exhaustive. 6 

}o B. L. B. 190 ; 23 W. B. C. E. 409; case) ; Goolah Sing ( Kooer ) v. Mao 
Mam Singh (Bhyah) v. Vgur Singh Kurun Sing (1871), 14 M. I. A. 176 ; 
(Bhyah) (1870), 13 M. I. A. 373; 5 10 B. L. B. 1. 

B. L. Br. 293; 14 W. B. P. C. I: 5 See Amrita Human Dehi v. 

Karaini Knar v. Chandi Din ( 1886), Lakhinarayan ChuckerbnUy (1868), 2 
9 All. 487; Digdayi (Musst ) v, B. L. B. F. B. 28, at p. 37 ; 10 W. B. 

Bhutan Loll (1869), 5 B, L. B. 448, F. B. 76, at p. 77. 
note ; 11 W. B. C. B. 300 ; “ Mitak- 6 Gridhari Lall Boy v. Bengal 
shara,” chap. ii. s. vi. para. 1. Government, (1868), .12 M. I. A. 448 ; 

* Balm Lai v. NanU Bam (1894), 1 B. L. B. P. C. 44 ; 10 W. B. P. C. 31 ; 

22 Gale. 339, at p. 343. Muthuswami Mudaliyar v. Sunam- 

2 Muthisami v. MuUxikumarasami be fat Muthukumaraswami Mudaliyar 

(1892), 16 Mad. 23, . (189G), 23 I. A. 83; 19 Mad. 406; 

3 Ante, p, 389. Amrita Kumari Debi v. Lakhinarayan 

4 Narmni Kuar v. Chandi Din Ghickerbutty (1868), 2 B. L. R.,F. B. 
(1888), 9 All. 467 ; Bam Singh 28 ; 10 W. R. F. R. 76 ; Umaid 
(Bhyah) v. Ugur Singh (Bhyah) Bahadur v. XJdoi Ghand (1880), 6 
(1870), 13 M. I. A. 373, at p. 390 ; Gale. 119 ; 6 0. L. B. 500 ; Bobu Lai 
5 B, L. R. 293, at p. 302 ; 14 W, B. v. Nanku Bam { 1894), 22 Calc. 339, 
P. 0. 1, at p, 3.‘ See Butcheputty at p. 344 ; Batnasubbu ChetU v, 
J)utt Jha v» Bajimder Narain Bae Fonnappa CJidU (1882), 5 Mad. Oft 

( imh 2 m l A, 133 (a mmh ; ~ ' : 
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The following propositions have been laid down by Pundit 
Rajkumar Sarvadhikari 1 : — 

“ I. A bandhu is a cognate sapinda within four degrees count- sandhm who 
ing (1) from the deceased himself, in ascent or descent ; (2) from inhent ‘ 
any one of the four immediate ancestors of the deceased.” 2 

“II. The right of inheritance accrues to a bandhu if the Sapinda 
late owner and the person claiming the heritable right were must °b? hip 
related as sapindas to each other, either directly through mutua1 ' 
themselves or through their mothers or fathers. 

“ In other words, a heritable bandhu is a cognate sapinda 
within four degrees, counting from — 

“ 1. The deceased in ascent or descent. 

“ 2. Deceased’s paternal ancestor within four degrees. 

3. Deceased’s maternal ancestor within four degrees. 

“ 4. Deceased’s father’s maternal ancestor within 
degrees. 

“5. Deceased’s mother’s maternal ancestor within 
degrees. 

“ N.B. — The word ‘five’ is to be substituted for ‘four’ 
in the case of father’s bandhus. If the deceased or his ancestor 
be related through father’s mother, then five degrees instead of 
four should be counted in both directions. Thus grandson’s 
daughter’s grandson is related to the deceased (or his paternal 
ancestor) through father’s mother.” 

“ III. Rule of exclusion : — Rule of 


four 


four 


1 . The cognate 


descendant of each of these classes is 


exclusion. 


excluded from inheritance when (i.) the deceased or (ii.) the 
deceased’s ancestor does not belong to— 

“ (a) His maternal grandfather’s line. 

“ ( b ) His father’s ditto. 

“ (c) His mother’s ditto. 

“ 2. Cognate ascendant of the deceased is excluded from 
inheritance when he does not belong to— 

“ (a) The deceased’s maternal grandfather’s line. 


1 “ Hindu Law of Inheritance,” 
pp. 703-707. 

The word “ ancestors ” includes 
here. : (!) ancestors of the deceased 

y& parte paterm ; (2)' ancestors of the pmternd, tyid.* p- 704- 


deceased ex parte maierr.d ; (3) an- 
cestors of the father of the deceased 
ex parte mater na; (4) ancestors of 
the pother of the deceased ex part® 


Sapinda 
relationship 
must be 
mutual. 


Kinds of 
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“ (b) The deceased’s father’s ditto . 1 

“ (c) The deceased’s mother’s ditto.” 

A sapinda to be capable of inheriting must be so related to 
the late owner, that the late owner was also his sapinda either 
directly or through his father or mother, or in other words the 
sapinda relationship must be mutual . 2 

Among gotraja sapindas , sapindaship is always mutual, but this is not 
always the case amongst bandhus. In TJmaid Bahadur v. Udoi Chand 3 
we find the following : Take for illustration : — - 

A 

/\ 

B C 

I 

D 

' 1 

E 

E 

“ A is the common ancestor, B, his son, is the propositus. C, a daughter 
of A; D, her daughter, both dead ; E is the son of D and has a son F, 
Now B and E are sapindas to each other, but not B and F. Although 
F is ” B’s sapinda being “within six degrees of the common ancestor, yet 
B, not being a descendant of the line of the maternal grandfather, either of 
F or of his father and mother,” is not F’s sapinda, and therefore, “ they 
are not sapindas to each other; but B being a sapinda of E through his 
mother they are sapindas of each other.” 

Bandhus are of three kinds, taking the inheritance in order, 
viz. : — 

(a) The cognate kindred of the deceased. These are called 

Atma bandhus. 

(b) His father’s cognate kindred. These are called Pitri 

bandhus. 

(c) His mother’s cognate kindred . 4 These are* called Main 

bandhus . 

These classes cannot be added to. 5 


1 As to the father's maternal grand- 37 All. 583, where it was held that 

father’s line, see post, p. 408. a grandfather’s great grandson’s 

2 Ramehandra Mariand Waikar v. daughter’s son was not a ba?idhu. 

Vinayak Venkatesh KotteMr (1914), 3 (1880), 6 Calc. 119; 6 0. L. B. 

41 I A. 290 ; 42 Calc. 384 ; 18 C. W. 500. 

■N. 1154; 16 Bom. L. B. 863; Bobu 4 “ Mitakshara ” chap. ii. s, vi 
Lai v. Nanku Ram (1894), 22 Calc. para. 2. 

339, at p. 344; TJmaid Bahadur v. 5 Ramehandra Martand WaiJcar r. 
Udoi Chand (1880), 6 Calc. 119, at Vinayak Venkatesh Kothekar (1914), 

pp. 127, 128; 6 C. L. B. 500, at- p. 41 I. A. 290; 42 Calc. 384; 18 

515; A Bahai 1 SarasvMi (1915), C. W. N. 1154; 16 Bom. L. B. 863. 
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Some of these bandhus included in the Mitakshara system are not heirs 
according to the Bengal system. 1 2 

L All atma bandhus precede pitri bandhus , and all pitri 
bandhus precede main bandhus A 

II. In each of these classes as between cognates related 

through the father of the deceased and those connected through 
his mother, preference is given to those related through his 
father. 3 y 

III. Subject to the above, the nearer line excludes the more 

remote. 4 Lyv Ah .7/ 

Thus the son of a sister’s son comes before the son of a maternal uncle. 5 

IV. Subject to the above rules preference is to be given to 
the claimant, between whom and the stem there intervenes 
one female link, to that claimant who is separated from the 
stem by two such links. 6 * 

Thus a daughter’s son’s son will he preferred to a daughter’s daughter’s 
Bond ;vyy>vy--vy;-;'v ^ 

This ground of distinction in favour of a person will not apply when 
he competes with one of a nearer line. 8 

The intervention of two females in the line of inheritance is not a bar. 9 

The following order of succession is in the main to be found 
in Dr. Jogendranath Bhattaeharya’s “ Hindu Law,” 10 and 
Pundit Rajkumar Sarvadhikarf s “ Hindu Law of Inheritance*” 31 

The decision in Muttusami v. Bfuttuhmarasami 13 points out instances 


1 See Mayne’s “ Hindu Law,” 8th 6 Tkumalachariar v. Andal Ammal 

ed., pp. 716-718. (1907), 30 Mad. 406. 

2 “ Mitakshara,” chap. ii. s. vi. para, 7 Ibid. 

2 ; Muthuswami Mudaliyar v. Su- 8 Krishna Ayyangar v. Venkata- 

nambedu Mutlmhumaraswami (1896), rama Ayyangar (1905), 29 Mad. 115. 
23 I. A, 83 ; 19 Mad. 405 ; Appandai 3 Parol Bapalal Bevakram v. Mehta 
Vathiyarv.Bagubali Mudaliyar (1910), Harilal Sumjram (1894), 19 Bom. 
33 Mad. 539. 631, at p. 634 ; Umaid Bahadur v. 

3 Bundrammal v. Rangasami Mu - Udoi Chand (1880), 6 Oalc. 119; G 

daliar (1894), 18 Mad. 193. 0. L, B. 500; Vmkatagiri v. Chandra 

4 Balusami Pandithar v. Narayam (1S99), 23 Mad. 123; Krishna, Ay- 

Ran (1897), 20 Mad. 342 ; Krishna yangar v. Venhatarama Ayyangar 

Ayyangar v. Venhatarama Ayyangar (1905), 29 Mad. 115. 

(1905), 29 Mad. 115; Muttusami \\ 10 2nd ed., pp. 400-462. 

M- Huh marasamt (1892), 10 Mad. 11 Pp. 707 et seq 

23, at p. 30 (affirmed on appeal 12 ‘ (1892), 10 Mad. 23 ; affirmed on 

(1896), 23 I. A. 83 ; 19 Mad. 405). appeal (1896), 23 I. A. 83 ; 19 Mad. 

s Balusami Pandithar v, Narayam 405. 

Ran (1897), 20 Mad. 342, 

H.H. 2 H 
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in which that order is inconsistent with the “Mitakshara,” but the lists 
given by those authors are most valuable and complete. 

In regard to the succession of cognates, there is no difference between 
the rules laid down in the “ Mitakshara 55 and the “ Mayukha.” 1 

Order of Atmci bandhus are (1) related through daughters of the 

Aimabandhus. family, (2) related through the mother of the deceased. 

The former class come first. Of them the descendants of 
the deceased are preferred. 

We have seen that the daughter’s son, although a bandhu , has a special 
place among the gotraja sapindas. 2 

Following the above rules, the order of inheritance is as 
follows 

Sons of Daughters of the Family . 

Sons of. 1. The son’s daughter’s son. 

the family. 2. The son s son s daughter s son. 

8. Sister’s son. 3 

The bandhus of the deceased connected with him through his father 
have preference over those connected through his mother . 4 
A step-sister’s son is entitled to inherit . 5 

4. Brother’s daughter’s son. 6 

5. Brother’s son’s daughter’s son. 

6. Father’s father’s daughter’s son. 7 

7. Father’s father’s son’s daughter’s son. 

j ] ! 8. Father’s father’s son’s son’s daughter’s son. 

' V' : . — — T — — — ■ : — 

1 Parot Bapalal Sevahram v. “Hindu .Law,” 8th ed., pp. 806-810. 
Mehta Harilal Surajram (1894), 19 The question was treated as an open 

Bom. 631. one in Kurun Sing [Mao) v. Mahomed 

£ Ante, p. 389. Fyz All Khan {Naivab) (1871), 14 

s Amrita Kwnari Debi v. Lalclii - M. I. A. 187, at p. 195 ; 10 B. L. B. 

narayan Ohuckerbutty (1868), 2 B. L. P. 0. 7, at pp. 9, 10. 

R. F. B. 28,* 10 W. B. F. B. 76 ; 4 Saguna v. Sadasliiv (1902), 26 

CheUJcani Tirupati Bayaningaru v. Bom. 710, at p. 715 ; 4 Bom. L. B. 

Yencaia Gopala Narasimha Ban Ba - 527. 

hadur {Rajah Suraneni) (1871), 6 5 Snbbaraya v. Kylasa (1891), 15 

Mad. H. C. 278 ; Srinivasa Ay yangar Mad. 300 ; Sreenamin Bat v. Bhya 

v. Rengammi Ayyangar (1879), 2 Jha (1812), 2 Ben. Scl. B, 33 (now 

Mad. 304; Raghumth Kuari v. edition, 29) ; see ante, pp. 392, 393. 
r Munnan Misr (1897), 20 All. 191; 8 Boorga Bibee Mmsamui v. JanaH 

Na'raini Knar v. Chandi Bin (1886), Per shad ( 1872), 10 B. L. B. 341; 18 
9 All. 467; Lakslmianammal v. W. B. 0. R. 331. 

Tiruvengada Mudali (1882), 5 Mad. 7 “ Mitakshara,” chap. ii. s. vi. 

241. For. a history of the vindica- para. 1; ante, p. 398; Tahaldai 

tion of the right of a sister’s son to Kumri v. Gaya Pershad Baku (1909), 
succeed as a bandhu, see Mayne’s 37 Calc, 214 ; 14 C. W. 1ST. 443. 
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According to both Dr. Jogendranath Bhattacharya , 1 and Pundit 
Bajkumar Sarvadhikari, 2 the great grandfather’s daughter’s son 3 will 
next succeed as an atma bandhu , but he is described in the “ Mitakshara ” 
as a pitri bandhu , 4 and has therefore been held to be such. 5 It would 
follow that the great grandfather’s son’s daughter’s son, 6 the great grand- 
father’s son’s son’s daughter’s son, 7 the great great grandfather’s daughter’s 
son, 8 and his son’s daughter’s son 8 and sons son’s daughter’s son 10 cannot 
be classed as atma bandhus although they are so classed by those two 
authors. 


ii 


Sons of Daughter’s Sons of the Family. 


Next come, according to Dr. Jogendranath Bhattacharya 11 Sons of 
and Pundit Bajkumar Sarvadhikari, 12 those of the atma bandhus sona g of7he 


ex parte pater nd to whom the deceased was a pitri bandhu , £ami)y ’ 


9. Daughter’s son’s son 13 and 


10. Son’s daughter’s son’s son. 


Here Pundit Bajkumar Sarvadhikari inserts the son’s son’s daughter’s 
son’s son. 14 


11. Father’s daughter’s son’s son, 13 


The sister’s son’s son’s son is not an heir, 16 


12. Brother’s daughter’s son’s son. 

18. Bather’s father’s daughter’s son’s son. 

14. Father’s father’s son’s daughter’s son’s son. 


The above two learned authors also include here the following, viz. 
the great grandfather’s daughter’s son’s son, 17 the great grandfather’s son’s 
daughter’s son’s son, 18 the great great grandfather’s daughter’s son’s son, 19 


1 “ Hindu Law,” 2nd ed., p. 460. 

2 “ Hindu Law of Inheritance,” 
p. 713. 

8 Post, p. 407. 

4 Ante) p. 398. 

5 Mutlmswami Mudaliyar v. Su* 
namhedu Muthu kumaraswami Mtidali* 
yar (1896), 23 L A. 83; 19 Mad. 
405 ; S. C. in court below (1892), 
16 Mad. 23 ; Krishna Ayyangar v. 
Venhatarama Ayyangar (1905), 29 
Mad. 115. 

6 Post , p. 407. 

7 Ibul 

8 Ibid. 

9 Ibid. 


10 Ibid. 


11 “ Hindu Law,” 2nd ed., p. 460. 

12 “ Hindu Law of Inheritance,” 
p, 714. 

13 Tinmalachariar v. Andal Animal 
(1907), 30 Mad. 406; Krishnayya v. 
Pichamma (1887), 11 Mad. 287; 
Slheobamt Kuari v. Bkaymiti Prasad 
(1895), 17 All. 523. 

14 “Hindu Laiy of Inheritance,” 
p. 714. 

16 Balusami Pandithar v. Narayana 

Ran (1897), 20 Mad. 342. 

18 JLowji v. Mithdbai (1900), 2 Bom. 
L. R. 842, 

17 Post) p. 407, 

18 Ibid. 

19 Ibid ; : 
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and great great grandfather’s son’s daughter’s son’s son, 1 but having 
regard to what has been held with regard to the great grandfather’s 
daughter’s son, 2 it seems to be impossible to place these among the atma 
bandhus. 


Son? o£ 
daughter’s 
daughters of 
the family. 


Sons oj Daughter's Daughters of the Family. 

Next come, according to Dr. Jogendranath Bhattacharya 3 
and Pundit Bajkumar Sarvadhikari, 4 those of the atma 
bandhus ex parte paiernd to whom the deceased was main 
bandhu, viz. — 

15. Daughter’s daughter’s son. 5 

16. Son’s daughter’s daughter’s son. 

17. Father’s daughter’s daughter’s son. 6 

18. Father’s son’s daughter’s daughter’s son. 

19. Grandfather’s daughter’s daughter’s son. 7 

20. Grandfather’s son’s daughter’s daughter’s son. 


The last-named authors also include in the same class the following, 
viz. great grandfather’s daughter’s daughter’s son, 8 great grandfather’s 
son’s daughter’s daughter’s son, 9 the great great grandfather’s daughter’s 
daughter’s son, 10 and the great great grandfather’s son’s daughter’s 
daughter’s son, 11 but having regard to what has been held with regard 
to the great grandfather’s daughter’s son, it seems impossible to place 
these among the atma bandhus. 


Atma bandhu . 
e.v parte 
mater na. 


To whom 
deceased was 
atma bandhu 
, er parte 
paterna. 


f We now come to the atma bandhus ex parte materna . 

21. Mother’s father. 12 

Then come first those to whom the deceased is atma bandhu 
ex parte paiernd , viz. — 

22. Mother’s brother. 13 


1 Post, p, 407. 

2 Ante, p. 403. 

8 “ Hindu Law, 55 2nd ed., p. 460* 

* “ Hindu Law of Inheritance,’ 5 
p. 714 

5 TirumalacJumar v. Andal Ammal 
(1907), 30 Mad. 406 ; Ajudhia v, Pam 
Sumer Misir (1909), 31 All. 454; 
Bamphal Thakur v. Pan Mali Padain 
(1910), 32 All 640. 

■® : Umaid Bahadur v. Udoi Climid 
(1880), 6 Calc. 119 ; 6 0. L. B. 500. 

. 7 Parol Bapakd SevaJcram v, Mehta 
EarilalSurajram (1894), 19 Bom. 631 ; 
Venkatagiri v. Ghandm (1899), 23 
Mad, 123 ; Krishna Ayyangar v, 
Venkaiarama Ayyangar (1905), 29 
Mad. 115. 

& Post, p, 407. 


9 Post, p. 407. 

10 Ibid. 

11 Ibid . 

12 Ghinnmnmal v* Venkatachala 
(1891), 15 Mad. 421. 

13 Muthusivami Mudaliyar v. Su- 
nambedu Mutbukumamswami Mudali- 
yar (1896), 23 I. A. 83; 19 Mad. 
405; “ Viramatrodaya ” (G, O. Sar- 
kar’s translation), p. 200, referred to 
in Gridhari Ball Boy v. Bengal 
Government (1868), 12 M. I. A. 448, 
at pp. 466, 467 ; 1 B. L. B. P, C. 44. 
at pp. 52, 53 ; 10 W. R. P. C. 31, at 
p. 34 ; Saguna v. Sadashw (1902), 
26 Bom. 710 ; 4 Bom. L. R. 527 ; 
Narasimma v. Mangammal (1889), 13 
Mad. 10 ; Mohandas v. Krislmabai 


(1881), 5 Bom. 597, 


597. 


CHAP. XL] 


•ATM A BAND HUS* 


405 


28. Mothers brother’s son. 1 

In a Jain case (Aptpcmdai Vathiyar v. Bagubali Mudaliyar (1910), 33 
Mad. 439) the Madras High Court on the authority of the “ Smriti 
Chandrika 55 (ante, p. 17), chap. xi. s. 5, para. 15, the “ Sarasyati Viiasa ” 

(ante, p. IS), para. 595, and the Vyavahara Mayukha (ante, pp. 18, 19), 
chap. iv. s. 9, para. 22, preferred the mother’s sister’s son to the 
mother’s brother’s son. The question depends upon whether the persons 
named in those texts and in the above para, of the “ Mitakshara ” (ante, p. 

398), take in the order named therein. The Allahabad High Court has 
differed from the Madras High Court, Ram Charan Lai v. Rahim Balcsh 
(1916), 38 All. 416. This last decision is, it is submitted, to be preferred. 

24. Mother’s brother’s son’s son. 

(25. Mother’s father’s father. 2 ) 

26. Mother’s father’s brother. 

27. Mother’s father’s brother’s son. 

28. Mother’s father’s brother’s son’s son. 3 

(29. Mother’s grandfather’s father.) 

80. Mother’s grandfather’s brother. 

81. Mother’s grandfather’s brother’s son. 

32. Mother’s grandfather’s brother’s son’s son. 

Dr. Jogendranath Bhattacharya 4 adds here the great great grandson 
of the mother’s father, mother’s father’s father and mother’s father’s 
father’s father in order. These are placed by Pundit Rajkumar Sarvad- 
hikari 5 after the maternal grandfather’s grandson’s daughter’s son. 6 

Then come alma bandhus ex parte maiernd to whom the to whom 
propositus was atma bandhu ex parte maiernd. MmalmSm 

ex parte 

They are all daughter’s sons. materna ♦ 

33. The mother’s sister’s son. 7 

84. The maternal grandfather’s son’s daughter’s son. 


j u Mitakshara,” chap. ii. s. vi., 
para. 3 ; ante, p. 398; Balusdmi 
Pandithar v. Narayana Ran (1897), 
20 Mad. 342. It was held in Ram 
Charan Lai v. Rahim Baksh (1918), 
38 AIL 416, that the mother’s brother’s 
son came before the mother’s sister’s 
son. 

2 See Krishnmjya v. Pichamma 
(1887), 11 Mad. 287. 

3 Ratnasuhbn Chetii v, Ponnappa 
Chetti (1882), 5 Mad. 69. 

4 “ Hindu Law,” 2nd off., p. 460. 


5 “Hindu Law of Inheritance,” 
p. 716. 

6 Post, p. 406. 

7 Ganesh CJmnder Roy v. Nil Komul 
Roy (1874), 22 W. B. 0. R. 264; 
Chamanlal Maganlal (Sha) v. Doshi 
Oanesli Moticliand (1904), 28 Bom. 453 ; 
6 Bom. L. B. 460 ; see Mohandas 
v. Krishnabai (1881), 5 Bom. 597; 
Appandai Vathiyar v. Bagubali Muda- 
liyar (1910), 33 Mad. 439 ; Ram 
Charan Lai v. Rahim Balc-sh (1916), 
38 AIL 416 ; above, note 1. 
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ATMA BANDHUS, 


To whom 
deceased was 
pitri bandhu. 
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35. The maternal grandfather’s son’s son’s daughter’s son. 

Then, according to Pundit Rajkumar Sarvadhikari, come— 

36. Maternal grandfather’s great great grandson. 

37. Maternal great grandfather’s great great grandson. 

38. Maternal great great grandfather’s great great grandson. 

As to Dr. Jogendranath Bhattacharya’s view, see ante, p. 405. 

Then, according to Dr. Jogendranath Bhattacharya 1 and Pundit 
Rajkumar Sarvadhikari, 2 follow in the same class the daughter’s son, 
son’s daughter’s son and son’s son’s daughter’s son of the maternal great 
grandfather, 3 and the daughter’s son, son’s daughter’s son and son’s son’s 
daughter’s son of the maternal great great grandfather, 4 5 but as the first 
of these is mentioned in the “ Mitakshara ” as a matri bandhu 5 it follows 
that the subsequent ones also are matri bandhus . 

Then come the atom bandhus ex parte maternd to whom the 
deceased was pitri bandhu. 

They are all sons of daughter’s sons. 

39. Mother’s sister’s son’s son. 6 

The Patna High Court 7 has postponed the mother’s sister’s son’s son 
to the daughter’s son of the maternal great grandfather, but the latter is 
described in the “ Mitakshara ” 8 as a matri barnlhu, and should therefore, 
it is submitted, not be preferable to the former, who is an atrna bandhu . 9 

40. Mother’s brother’s daughter’s son’s son. 

Then follow in the same class, according to Dr. Jogendranath Bhatta- 
charya 10 and Pundit Rajkumar Sarvadhikari, 11 daughter’s son’s sons, 12 
and son’s daughter’s son’s sons 13 of the maternal great grandfather, and 
the daughter’s son’s son, 14 and the son’s daughter’s son’s son 15 of the 
maternal great great grandfather. As the maternal great grandfather’s 
daughter’s son is mentioned in the “ Mitakshara ” as a matri bandhu , 16 
it follows that his son, and consequently those following his son, are not 
atnia bandh us* 


1 “ Hindu Law,” 2nd ed., p. 460. 9 Cf. Muthuswami Mudaliyar v. 

3 “Hindu Law of Inheritance,” Sunambedu Muthuhumaraswami Mu- 
p. 716. daliyar (1896), 23 LA. 83; 19 Mad. 405. 

3 Post, p. 409, 10 “ Hindu Law,” 2nd ed., p. 460. 

4 Ibid, ii « Hindu Law of Inheritance,” 

5 Ante, p, 398. p. 716, 

6 VijU (Bai) v. Prabkalakshmi (Bai) 12 Post, p, 409. 

(1907), 9 Bonn L. R. 1129. 12 Ibid. 

7 Adit Narayan Bingh v. MaJiabir 14 Ibid . 

Prosad Teicari (1916), l Patna L. J. 15 Ibid . 

324 ; 21 C. W. N. [1917, Par, 12]. ls Ante, p. 398. 

8 Chap. II , sec. 6, ■ 
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Then follow the atma bandhus ex narte maternd to whom To whom 

*1 -» , . . 7 deceased was : 

the deceased was 'main bandliu. main bandhu . 

These are sons of daughters’ daughters. 

41. Mother’s sister’s daughter’s son. 

42. Mother’s brother’s daughter’s daughter’s son. 


Then follow in the same class, according to Dr. Jogendranath Bhatta- 
charya 1 and Pundit Bajkumar Sarvadhikari , 2 the daughter’s daughter’s 
son and son’s daughter’s daughter’s son of the maternal great grandfather, 
and of the maternal great great grandfather , 3 but as the son of the 
maternal great grandfather’s daughter is classed as a matri bandhu , 4 it is 
apparent that the daughter’s daughter’s son of such maternal great 
grandfather and the others cannot be classed as atma bandhus. 

We next come to the piiri bandhus . The list will apparently pm bandhus* 
commence with those already referred to, 5 viz.— 

43. Great grandfather’s daughter’s son. 6 

44. Great grandfather’s son’s daughter’s son. 7 

45. Great grandfather’s son’s son’s daughter’s son. 

46. Great great grandfather’s daughter’s son. 

47. Great great grandfather’s son’s daughter’s son. 

48. Great great grandfather’s son’s son’s daughter’s son. 8 

49. Great grandfather’s daughter’s son’s son. 9 

50. Great grandfather’s son’s daughter’s son’s son. 

51. Great great grandfather’s daughter’s son’s son. 

52. Great great grandfather’s son’s daughter’s son’s son. 

53. Great grandfather’s daughter’s daughter’s son. 

54. Great grandfather’s son’s daughter’s daughter’s son. 

55. Great great grandfather’s daughter’s daughter’s son. 

56. Great great grandfather’s son’s daughter’s daughter’s son. 

Then follow the pitri bandhus to whom the deceased was Those to 

atma bandhu ex parte paternd. deceased was 

— — — j — atma bandhu 


1 “ Hindu Law,” 2nd ed., p. 461. 

2 “ Hindu Law of Inheritance,” 
p. 716. 

3 Post, p. 409. 

4 Ante, p. 398. 

5 Ante, p. 403. 

8 Ante, p. 398. “ Mitakshara,” 

chap. ii. s, vi. para. 1 ; Muthuswami 
Mudaliyar v. Sunambedu. Muthuku - 
maraswami Mudaliyar (1896), 23 

I. A. 83; 19 Had. 405; S. 0. in 
court below (1892), 16 Mad, 23. 
See Krishna Ayyanyar v, Venkatarama 


Ayyangar (1905), 29 Mad. 615. patmi. 

7 See K. Kissen Lola v. Javallah 
Prasad Lata (1867), 2 Mad. H. 0. 346 ; 
Parmancmdas v. Parbhidas (1912), 

14 Bom. L. R. 1630. 

8 M anile Ghand Golecha v. Jagat 
Settani Prankumari Bibi (1889), 17 
Calc. 518. 

9 Sethurama v. Ponnammal (1888), 

12 Mad. 155 ; CMmanhl Maganlal 
(Ska) v. Doshi Ganesh Motichand 
(1904), 28 Bom. 453; 6 Bom. L. R. 

460. 
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PITRI BANDHUS. 


Those to 
whom 

deceased was 
atm, a handhu 

ex parte, 

mater n a* * 


Those to 
whom 

deceased was 
pitri handhu. 


Those to 
whom 

-deceased was 
main handhu , 


MatrihandJms 


[chap. XI. 

57-59. The son, 1 grandson, and great grandson of the 
father’s maternal grandfather. 

60-62. The son, grandson, and great grandson of the father’s 
maternal great grandfather. 

68- 65. The son, grandson, and great grandson of the father’s 
maternal great great grandfather. 

At this point Dr. Jogendranath Bhattacharya 2 puts in the great great 
grandson of the father’s three maternal ancestors in order, but according 
to Pundit Rajkumar Sarvadhikari 3 they would apparently come after the 
grandson’s daughter’s son of the father’s maternal great great grandfather. 4 

Then follow the pitri bandhus to whom the deceased was 
atma handhu ex parte materna. 

66-68. The daughter’s son, the son’s daughter’s son, and the 
grandson s daughter s son of the father’s maternal grandfather. 

69- 71. The daughter’s son, the son’s daughter’s son, and 
the grandson’s daughter’s son of the father’s maternal great 
grandfather. 

72-74. The daughter’s son, the son’s daughter’s son, and 
the grandson’s daughter’s son of the father’s maternal great 
greatgrandfather. 

75, 76, 77. Great great grandson of father’s mother’s father, 
of his father, and of his grandfather. 

Now come the pitri bandhus to whom the deceased was 
pitri handhu, viz. — 

78, 79. Daughter’s grandson, and son’s daughter’s grandson 
of the father’s maternal grandfather. 

80, 81. Daughter’s grandson and son’s daughter’s grandson 
of the father’s maternal great grandfather. 

Then come the pitri bandhus to whom the deceased was 
matri handhu, viz. — 

82, 83. Daughter’s daughter’s son and son’s daughter’s 
daughter’s son of the father’s maternal grandfather. 

84, 85. Daughter’s daughter’s son and son’s daughter’s 
daughter’s son of the father’s maternal great grandfather. 

Then come the matri bandhus. They apparently commence 
with those who have been before referred to, 3 viz. 


1 Gridhari Loll Soy v. Bengal 3 “Hindu taw of Inheritance” 

Government (1868), 12 M. I. A. 448 ; p. 717. nnemance, 

* W. R. P. 0. 31. 4 See below. 

Hindu Law,” 2nd ed., p. 461. 3 Ante, p. 406. 
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86-88. The daughter’s son, son’s daughter’s son, and son’s 
son’s daughter’s son of the maternal great grandfather. 


See, however. Adit Narayan v. Mahabir Prosad Tewari (1916), 1 
Patna L. J. 324 ; 21 C. W. N. [1917, Pat,] 12, ante, p. 406. 


89-91. The daughter’s son, son’s daughter’s son, and son’s 
son’s daughter’s son of the maternal great great grandfather. 

92, 98. The daughter’s son’s son, and son’s daughter’s son’s 
son of the maternal great grandfather. 

94, 95. The daughter’s son’s son and son’s daughter’s son’s 
son of the maternal great great grandfather. 

96, 97. The daughter’s daughter’s son and son’s daughter’s 
daughter’s son of the maternal great' grandfather. 

98, 99. The daughter’s daughter’s son and son’s daughter’s 
daughter’s son of the maternal great great grandfather. 

Then come the matri bandhus to whom the deceased was Those to 
pitri bandhu ex parte paterna, viz. — 

100-103. The mother’s maternal 
grandson, 1 and great grandson. 

104-107. The mother’s maternal great grandfather, his son, 
grandson, and great grandson. 


whom the 
deceased was 

grandfather, his son, arZ ld>m 
paterna* 


Here Dr. Jogendranath Bhattaeharya 2 places the great great grand- 
son of the mother’s maternal grandfather and great grandfather, hut 
according to Pundit Bajkumar Sarvadhikari 3 they will apparently come 
after the daughter’s son of the mother’s maternal great grandfather. 4 


Then come the matri bandhus to whom the deceased was Those to 
atma bandhu ex parte maternd, viz. — deceased wa 3 


108-110. The daughter’s son, 5 the son’s daughter’s son, "r* ?m 


and the grandson’s daughter’s son of the mother’s maternal matcma < 
grandfather. 

111-113. The daughter’s son, the son’s daughter’s son, 
and the grandson’s daughter’s son of the mother’s maternal 
great grandfather. 

Then apparently follow 6 — 

114, 115. The great great grandson of the mother’s maternal 
grandfather and great grandfather. 


1 “Mitakshara,” chap. ii. s. vi. 4 Below. 

para. 1 ; ante, p. 398. 5 “ Mitakshara,” chap. ii. 

2 “ Hindu Law,” 2nd ed., p. 461. para. 1. 

3 u Hindu Law of Inheritance/ 5 6 Above- 

p. 717. 


3, VI, 
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whom de- 
ceased was 
piiri bandhu. 


Those to 
whom de- 
ceased was 
matri bandhu . 
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Bombay 
Presidency. 
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ITEM ALES IN BOMBAY, 


[CHAP, XL 


Then follow the main bandhus to whom the deceased was 
fitri bandhu, viz. — 


116/117. The daughter’s grandson, and son’s 


daughter’s 


grandson of the mother’s maternal grandfather. 

118, 119. The daughter’s grandson and son’s daughter’s 
grandson of the mother’s maternal great grandfather. 

Then follow th o main bandhus to whom the deceased was 
main bandhu , viz. — 

120, 121. The daughter’s daughter’s 
daughter’s daughter’s son of the mother’s 
father. 1 

121, 128. The daughter’s daughter’s 

of the mother’s 


son, and son’s 
maternal grand- 


daughter’s daughter’s son 
grandfather. 


son, and 
maternal 


son s 
great 


Female Heirs in Bombay . 

In the Bombay Presidency a sister is treated as a gotmja 
%, 2 and inherits after the paternal grandmother and 
before the paternal grandfather, whether the case be governed 
by the “ Mitakshara ” 3 or by the “ Mayukha,” 4 except where 
there is an invariable and ancient custom to the contrary. 5 

She comes before a half-brother, 6 and after a brother’s son. 7 
In cases governed by the “ Mitakshara,” where the competition 
is between her and a half-brother’s son, 8 the latter is entitled 
to preference over her as heir, 9 but it would be otherwise in 
cases governed purely by the “ Vyavahara Mayukha.” 10 


1 As to these, however, see Ghose’s 

Hindu Law/’ 2nd ed., p. 152; see 

ante , p. 400. 

2 In LalluhJmi Bapubhai v. Manku - 
varbai (1876), 2 Bom. 388, at p. 421, 
West, J., says : “ It seems to me that 
he (Nilakantha in the ‘ Vyavahara 
Mayukha 3 ) introduces her rather on 
the ground of sapindaship than of 
gotraship , but calls to his aid a quib- 
bling play upon the term c gotra 5 as 
a make -weight. 5 3 Bee Gandhi Ma - 
ganlal v. Jadctb (Bai) (1899), 24 Bom. 
192, at p. 213 ; 1 Bom. L. R. 574. 

3 Bhagwan Vithoba v. Warubai 
(1908), 32 Bom. 300 ; 10 Bom. L. R. 
389. 

4 “ Vyavahara Mayukha, 33 chap, 

iv. s. viii. para. 19 ; Venayech Amin - 

&row v. Lnmmeehaee (1864), 9 M, I. A. 


520 ; 3 W. R. P. C. 41 ; S. G in 
court below (1861), 1 Bom. H. O. 
117 ; SaMiaram Sadashiv Adhihan v. 
Sitabai (1879), 3 Bom. 353. 

5 Sakha ram Sadashiv Adhihan v. 
Sitabai { 1879), 3 Bom. 353. 

« Ibid. 

7 Mulji Purshoium v. Cursandas 
Natka (1900), 24 Bom. 563 ; 2 Bom. 
L. R. 721. 

8 Ante, p. 391. 

9 Bhagwan Vithoba v. Warubai 
(1908), 32 Bom. 300 ; 10 Bom. L. R. 
389 ; Bari v. Vasudev (1914), 38 Bom. 
438 ; 16 Bom. L. R. 283. 

10 Bhagwan Vithoba v. Warubai 
(1908), 32 Bom. 300 ; 10 Bom. L. R. 
389 ; Sahharam Sadashiv Adhihari v. 
Sitabai (1879), 3 Bom. 353. 
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She comes before a father’s brother’s son 1 or his son , 2 a stepmother , 3 
a brother’s widow , 4 an uncle’s widow , 5 or a more remote male relative . 6 

The fact that another heir has intervened between the last male holder 
and the sister does not exclude the right of the sister . 7 

Half-sisters apparently succeed after half-brothers . 8 Sisters of the 

half blood. 

They take before a stepmother, a paternal uncle , 9 or a paternal uncle’s 
widow . 10 

An unendowed sister has no prior right over an endowed sister, such 
as an unendowed daughter has over an endowed daughter . 11 

In the Bombay Presidency sisters take absolute estates in 
severalty, and not as joint tenants . 12 

The position of other females bom in the family is by no other females 

, ’ born in the 

moctns clear. family. 

It is argued that the text of the “ Mayukha,” 13 which supports the 
right of the sister on the ground that cc Being begotten in her brother’s 
family ( gotra ) she possesses the qualifications of a gotraja can be applied 
by parity of reasoning to the daughters of all gotraja sapmdas, but the 
right of a sister is expressed , 14 and with the exception of a daughter and 
sister no female born in the family is placed among the gotraja sapindas. 15 
There is some authority 13 that they are heirs. In one ease 17 the father’s 
half-sister was preferred to the mother’s brother. There is no authority 
showing their exact position (if any) amongst the bandhus . In the absence 
of custom they should be placed, it is submitted, after all the bandhus 
who have been enumerated. As the Hindu law does not favour an escheat, 
something may be said for this arrangement. In one case referred to in West 
and B iihler ’s ‘ ‘ Hindu Law , ” 18 the sastris preferred the broth er ’ s daughters to 
their sons. In another case a daughter’s daughter was treated as an heir . 19 

1 Venayeck Anundrow v. Luxumee- 4 Bom. 188. 

bate (1864), 9 M. I. A. 520 ; 3 W. R. 11 Bhagirthibai v. Baya (1881), 5 
P. C. 41 ; Lakshmi v. Dada Nanaji Bom. 264. 

(1879), 4 Bom. 210. 12 Bindabai v. Anacharya (1890), 

2 Biru v. Khandu( 1879), 4 Bom. 214. 15 Bom. 206. 

3 Lakshmi v. Dada Nanaji (1879), 13 Chap. iv. s. viii. para. 19. 

4 Bom. 210. 14 See Lallubhai Bapuhhai v. Man- 

4 Budrapa v. Irava (1903), 28 Bom. kuvarbai (1876), 2 Bom. 388, at p. 446. 

82 ; 5 Bom. L. R. 676. 15 See Ganesh v. Waglm (1903), 27 

5 Mahantapa v. Nilgangawa ( 1879), Bom. 610 ; 5 Born. L. R. 581 ; Vemlal 

3 Bom. 368, note. v. Parjaram (1894), 20 Bom. 173. 

6 Dhondu Guravv. Gangabai (1879), 16 See Madhavram v. Dave Tram - 

3 Bom. 369. baklal (1896), 21 Bom. 739, at p« 

7 Ibid. 744 (as to niece and grandniece) ; 

8 West and Biihier (2nd ed., p. 186) Lallubhai Bapuhhai v. Mankumrbai 

place them immediately after whole (1876), 2 Bom. 388, at p. 446; 

sisters, see Mayne’s “Hindu Law,” Tuljaram Morarji v. Mathuradas 

8th ed., p. 743 ; but this would, in cases ( 1881 ), 5 Bom. 662, at p. 672. 

governed by the “Mayukha,” place 15 ' Sagunav. Sadasliiv Pandit (1902), 

them before half-brothers (above). 26 Bom. 710 ; 4 Bom. L. R. 527 

P Trikam Burshottamv. NathaDaji 18 2nd ed., p. 207. 

( 1911 ), 36 Bom. 120; 13 Bom. L. R. 863 . 19 Gangaram v. Ballia Vithdba , Bom. 

10 Kesserbai v. VaMb Baqji ( 1879), P. J, 1870, p. 31. 
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In the Bombay Presidency the widows of gotrqja sapindas 1 
and of scmanodakas 2 are held to be heirs. 

Subject to the preferential rights of the persons enumerated 
in what is called the compact series of heirs , 3 they take in the 
place occupied by their husbands, but immediately after all 
the male gotrajas who belong to the line 4 to which their 
respective husbands belonged . 5 

“ We think that the preponderance of reason is in favour of holding 
that the females in each line of gotrajas are excluded by any males existing 
in that line, within the limits to which gotraja relationship extends. 55 6 
Thus the sons of a paternal uncle inherit in preference to the widow of 
another paternal uncle of the deceased, 7 and the paternal uncle’s son’s 
son is preferred to a paternal uncle’s widow. 8 The brother’s widow 
comes before a grandson of a paternal uncle. 9 

They take even if their husbands are disqualified from taking. 10 

The right of these widows must be mainly rested on the ground of posi- 
tive acceptance and usage. 11 It does not extend to widows of bandhus . xa 

The rights of the following have been declared by the Courts, viz. the 
son’s widow 13 (whom Balambhatta places immediately after the paternal 


1 Lallubhai Bapubhai v. Manhu- (1892), 16 Bom, 716; Nahalchand 

varbai (1876), 2 Bom. 388, at pp. Harahchand v, Hemchand (1884), 9 

444, 445; S. C. affirmed on appeal. Bom. 31; Russoobai v. Zoolekhabai 

Lulloobhoy Bappoobhoy v. Cassibai (1895), 19 Bom. 707; Venhapa v. 
(1880), 7 1. A. 212; 5 Bom. 110 ; 7 Holyawa (1873), 9 Bom. 34, note; 

C. R. R. 445. See cases below, notes Sita Ram v. Chintaman (1902), 24 All. 

5 and 6. 472, at p. 474. 

2 LaJcshmibai v. Jay ram Hart (1869), 6 Rachava v. Kalingapa (1892), 16 

6 Bom. H. C. A. C. 152. Bom. 716, at p. 719. 

8 lx. the list of heirs ending with 7 Ibid. 

the brother’s sons. “ Mitakshara,” 8 Kashibai v. Moreshvar Raghu - 

chap. ii. s. v. para. 2 (ante; p. 391) ; noth (1911), 35 Bom. 389 ; 13 Bom. 
44 Vyavahara Mayukha,” chap. iv. s. L. R. 552 ; RancJiod Naran v. Ajodbai 
viii. para, 18 ; Mohandas v. Krishna * (1907), 9 Bom. L. R. 1149. 

bai (1881), 5 Bom. 597, at p. 602 ; 9 Khandacharya v. Govindacharya 

Nahalchand Harahchand v. Hemchand (1911), 13 Bom. L. R. 1005. 

(1884), 9 Bona. 31, at p. 34. 10 Gangu v. Chandrabhagahai (1907), 

4 I.e. the widows of males in the 32 Bom. 275 ; 10 Bom. L. R. 149. 

paternal grandfather’s line come after 11 Lulloobhoy Bappoobhoy v. Cassu 
males in the same line, and similarly bai (1880), 7 I. A. 212, at p, 237 ;. 5 

in the paternal great grandfather’s Bom. 110, at p. 124 ; 7 0. L. R. 445, 

line, and the paternal great great at p. 453 ; S. G. in Court below (1876), 

grandfather’s line the males are 2 Bom. 388, 

preferred, see Rachava r. Kalingapa 18 Yallabhdas J amnadas v, Saharbai 
(1892), 16 Bom. 716, at pp. 719, 720 ; (1900), 25 Bom. 281; 2 Bom. L. R. 343. 

Kashjhai r. Moreshvar Raglmnath 13 Roopchund Tiluhchund v. Phool- 
(1911), 35 Bom. 389 ; 13 Bom. L. R. chund Dhurmclmnd (1824), 2 Borr. 
552; Ambaidas v. Jijibhai (1912), 14 616; Jetha (Bai) v. Haribai, Bom. 

Bom. L. R. 261 (a Mayukha case), P. J. 38 of 1872. She is excluded by 

5 Lallubhai Bapubhai v, Manicu- a brother or brother’s son, Viihal 

varbai (1876), 2 Bom. 388, as ex* Raghunath v, Haribayee (1871), 9 

plained by Rachava v. Kalingapa Bom, 34, note ; Venhapa v. Holyawa 
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grandmother), the stepmother, 1 brother’s widow, 2 brother’s son’s widow, 8 
the widow of a paternal first cousin, 4 and a paternal uncle’s widow. 5 

As to the estate taken by such widows, see post, p. 464 

Female Heirs in Madras . 

Although it has been held 6 that in the Madras Presidency 
women do not take unless they are expressly named in the 
text-books, the Madras High Court has treated certain female 
relatives as bandhus , on the ground that 44 any relative who 
is also a cognate may be treated as coming within the definition 
of bhinna gotra sapinda , and that the term 4 sapinda ’ as used 
in chap. ii. s. vi. of the 4 Mitakshara ’ included females.” 7 It 
places them, however, after all male bandhus.® 

On the above principle the following have been held to be heirs, viz. 
sister,® half sister, 10 son’s daughter, 11 daughter’s daughter, 12 father's. 
sister, 13 brother’s daughter. 14 


(1873), Ibid. ; but takes before a 
paternal first cousin, V itkaldas ManicJc- 
das v. Jesliubai (1879), 4 Bom. 219. 

1 Kesserbai v. Valab Raoji (1879), 
4 Bom. 188, at p. 208. She comes 
before the widow of a half-brother, 
Rakhmabai y. Tulcaram (1886), 11 
Bom. 47, and before a paternal uncle’s 
son, Russoobai v. Zoolclchabai (1895), 
19 Bom. 707. 

* Khandacharya v. Govindacharya 
(1911), 13 Bom. L. R. 1005. She is 
excluded by a daughter, Sit a Ram v. 
Chintaman (1902), 24 All. 472, and 
by a brother’s son v even if he be sepa- 
rated, Nahaichand Harahchand v. 
Eemchand (1884), 9 Bom. 31. She 
comes before a paternal uncle’s son, 
Basangavda v. Basangavda (191.4), 39 
Bom. 87 ; 16 Bom. L. R. 699. As 
to the widow of an undivided 
brother, see Manjappa Hegade v. 
Lakshmi (1890), 15 Bom. 234. 

3 Madhavram Mugairam v. Dave 
TmmbaMal Bhaivanishankar (1896), 
21 Bom. 739. 

* Lulloobhoy Bappoobhoy v. Cam- 
bai (3880), 7 1. A. 212 ; 5 Bom. 110 ; 7 
O. L. R. 445. 

5 Kashibai v. Moreshvar Raghunath 
(1911), 35 Bom. 389 ; 13 Bom. L. R. 
552. 

s Ante, p. 366. 

7 Balamma y, Pullayya (1894), 18 


Mad. 168, at p. 170; Kuiti Animal v. 
Radakristna Aiyan (1875), 8 Mad. 

H. O. 88 ; VenJcatasnbranumiam Chetti 
v. Thayarammah (1898), 21 Mad. 263, 
at p. 267. 

8 Venkata Narasimha Appa Rao 
Bahadur (Rajah) v. Venkata Punt - 
shothama Jagannadha Gopala Row 
Bahadur (Rajah Surcnani) (1908), 
31 Mad. 321. See Vellanki Venkata 
Krishna Row (Rajah) v. Venkata 
Rama Lakshmi Narsayya (1876), 4 

I. A. 1, at p, 8 ; 1 Mad. 371, at p. 
185 ; 26 W. R. C. R. 21, at p. 22. 

9 Kuiti Ammal v. Radakristna 
Aiyan (1875), S Mad. H. C. 88. Her 
claim is inferior to that of her son, 
Lakshmanammal v. Tiruvengada Mu- 
dali (1882), 5 Mad. 241. 

10 Kumaravelu v. Virana Goundan 
(1879), 5 Mad. 29, 

11 Nallanm v. Ponnal (1890), 14 
Mad. 149. 

12 Ramappa Udayan v. Arumugath 
V dap an (1893), 17 Mad. 182. As to 
sister’s daughter, see Sundrammal v. 
Rangasami Mudaliar (1894), 18 Mad. 

193. 

13 Ohinnammal v. Venkatachala 
(1891), 15 Mad. 421. See Narasimha 
v. Mangammal (1889), 13 Mad. 10. 

24 V mkaiasubramaniam Chetti v. 
Thayarammah (1898), 21 Mad. 263, 
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Earlier decisions negatived the claims of these women to be heirs, 1 
and Mr. Mayne 2 3 gives excellent reasons for doubting the soundness of 
the decisions of the Madras High Court. So far as the “ Mitakshara, 5 ’ 
which is the paramount authority in the Madras Presidency, is concerned, 
the construction put upon it by the other High Courts 3 seems the right 
one, and there is not in Madras, as in Bombay, 4 an express text of a 
local authority or a custom to support the view. 

The Madras system does not admit the wives of gotraja 
sapindas as heirs . 5 

Inheritance on Reunion . 

Both under the Mitakshara and Bengal systems of law 
there are special rules for the inheritance in case of reunion 
after partition . 8 

According to the Bengal school “ the reason for inheritance by a reunited 
coparcener is not spiritual benefit, but a quasi- contractual relation and 
affection for each other.” 7 

A reunited brother of the whole blood has precedence over 
a non-reunited brother of the whole blood, and a reunited brother 
of the half-blood has precedence over a non-reunited brother 
of the half-blood, ix. relationship being equal, the succession 
is regulated by union. A reunited brother of the half-blood 
shares equally with a non-reunited brother of the whole blood. 
A whole brother reunited excludes a half-brother reunited, 
ix. union being equal, superior relationship rules the 
succession . 8 

Where there has been a reunion, properly so called , 9 and 
where the descendants of the persons reuniting continue to be 


1 See cases cited in Norton’s Lead- xi. s , v. paras. 13-39; “ Vyav&hara 

mg Cases, 531. Mayukha,” chap. iv. s. ix. paras. 5. 

2 “ Hindu Law,” 8th ed., pp. 748- 13 ; “ Vivada Chintamani 55 (P, C, 

753, Tagore’s translation), p. 308 ; Rama - 

3 Ante, p. 366* sami v. Venkatesam (1892), 16 Mad. 

4 'Ante, pp. 410, 411. 440 ; Tara Ghand (those v. Pudum 

6 Bulamnia v. Pullaya (1894), IS Locfmn Chose (1866), 5 W. R. G. R, 

Mad. 168 ; Kanakammal v. Ananlha - 249 ; Sham N (train y. Court of Wards 

mathi Animal (1912), 37 Mad. 293. (1873), 20 W. R. C. R. 197 ; Copal 

6 Sec ante, pp. 359, 360. Chwnder Daghoria v. Kenaram Dag- 

7 Ahsliay Chandra Bhattacharya v, horia (1867), 7 W. R. C. R.35; Haj 

Bari Das Ooswami (1908), 35 Calc. Kishore Lahoory v. Gohind Chunder 

721, at p, 726 ; 12 C. W. N. 511, at Lahoory (1875), 1 Calc. 27, at p, 35; 

p.. 514. . 24 W. R. 234, at p., 236. 

8 “Mitakshara,” chap. ii. s. ix. 8 Ante, pp. 359, 360. 

paras. 5-13 j “ D&ya-Bhaga*” chap. 
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members of the reunited family, the law of inheritance applicable 
is the same as in the case of the death of any of those between 
whom the reunion took place . 1 

The “ Smxiti Chandrika ” lays down further rules for the succession 
in case of reunion . 2 According to the “ Viramitrodaya,” 3 4 after the 
reunited brothers of the half-blood, or brothers of the full blood, come 
the father or paternal uncle if reunited, then half-brothers not reunited, 
then the father not reunited, then the mother, and then the widow. Then 
comes the sister, and, failing her, the unassociated sapindas. 

Hermits and Members of Religious Orders . 

The Hindu law has made special rules as to the succession inheritance to 
to the property of a hermit (Vanaprasiha), an ascetic (Sannyasi hermits, etc * 
or Jpii), 4 or a professed religious student (Rramachari) 
belonging to the three religious orders into which the twice-born 
classes may enter. The property of the first -would go to a 
spiritual brother, associated in holiness, i.e. belonging to the 
same hermitage, that of the second to a virtuous pupil (disciple ), 5 
and that of the third to his religious preceptor . 6 On failure 
of these, “ any one associated in holiness takes the goods.” 7 

This principle is based entirely upon fellowship and personal associa- 
tion, and a stranger, though of the same order, is excluded . 8 As these 
persons would rarely possess private property of any substance, the rules 
are not of great importance. There must be a real and not a fictitious or 
incomplete renunciation of worldly affairs to render these rules applicable . 0 


1 Abhai Churn Jana v. Mangal Gopaldas (Sadhu) v. Baldevdasji Kau - 

Jana (1892), 19 Calc. 634. sltalyadasji (1914), 39 Bom. 168 ; 

2 Chap. xii. paras. 23-29; ** Vira- 16 Bom. L. R. 757. This does not 

mitrodaya” (G. C. Sarkars transla- apply to the chela of a molmnt, 
tion), p. 214. Bamdhan Puri (Gossain) v. Dalmir 

3 (G. C. Sarkar’s translation), pp. Puri (Gossain) (1909), 14 C. W. X. 191. 

214-216. A pupil, who had left his master, 

4 It is doubtful whether a Bairagi would have no rights, Soogun Ghund 

can be classed as a Sannyasi , Ramdas v. Gopal Gir (1872), 4 X. W. P. 101. 
Gopaldas (Sadhu) v. Balderdas Kan - 6 See Chkaju Gir v. Diivan (1906), 

shalyadasji (1914), 39 Bom. 168; 16 20 All. 109. 

Bom. L. R. 757. A custom that the 7 “ Mitakshara, 1 ’ chap. ii. s. viit 
preceptor’s preceptor succeeded was paras. 1-0; “ Daya-Bhaga,” chap, 

proved in Collector of Dacca v. Jagat xi. s. vi. paras. 35, 36. Bee Giyana 
Chunder Goswami (1901), 28 Calc. Sambandha Pandara SannadM v. 
608 ; 5 (X W. X. 873. Kandasami Tamhiran (1887), 10 Mad. 

5 See Duhhamm Bharti v. Luchmun 375, at p. 384. 

Bharti (1879), 4 Calc. 954 ; 4 C, L. R. 8 Khuggemhr X a rain Chmvdhry w 

49; Sheoprohash Doss (Molmnt) v. Sharupgir Oghdrenath (1878), 4 Calc. 
Joyram Doss ( Molmnt ) (1860), 5 543. 

.W. R. M. K. 57; Ram Dass v. Gunga 9 See Mtdhqobun Dass (Mohurd) 

Dass (1862), 3 Agra, 295 ; Bamdas v, Eurey Eishm Bhunj , Ben. >S, 3X A. 
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In the case ol smnyasis a pupil has no right of inheritance until the 
performance of the final ceremony which severs him from his family. 1 

These rules have no application to Sudras, 2 unless some usage be proved 
to the contrary, as they cannot become jotis or sannyasis , 8 

As to the widow of a garbhari gosavi , see Gitahai v. SJdvbakas (1003), 
5 Bom. L. R. 318. 

The property of an endowment would necessarily follow the rules of 
succession in force in the particular endowment. 4 

As to the succession to the private property of a mohunt, see 
JRamdhan Puri (Gossain) v. Dalmir Puri (Gas sain) (1909), 14 C., W. X. 

191. 

Escheat 

On failure of all these heirs the King, as represented by 
the Secretary of State, takes by way of escheat . 5 

It may be a question whether in the case of Brahmins the King does 
not take the property by way of trust for other Brahmins. 6 The ancient 
texts provided in the case of Brahmins for the succession of the spiritual 
preceptor, pupil, fellow student in the Vedas, and lastly the Brahmins 
of the same village, endowed with learning in the three Vedas and other 
qualities. 7 It is difficult, however, to see how the Government would 
be bound by a trust of so vague a character. 

There is no right of escheat in favour of a zemindar. 8 

The burden is upon the Government to show the absence of heirs. 9 

When the Government takes, it takes like any other heir, Le. subject 
to all legal charges, 10 but not subject to unauthorized alienations. 11 

As to the superintendence of escheats, see Bengal Regulat ion XIX. of 
1810, s. 7, and Madras Regulation VII. of 1817, s. 6. 


1852, p. 10S9 ; Khoodeeram Chatter - 
jee v. Rookhinee Boistobee ( 1871), 15 
W. R. C. R. 197 ; Court Sunker Byas 
v, Niader Sing (1913), 18 C, W. N. 59. 

1 Bamdhan Puri ( Gossain ) v. Dalmir 
Pari (Gossain) (1909), 14 C. W. N. 
191. 

2 Dharmapuram Pandara Sannadhi 
v, V irapandiyam Pillai (1898), 22 
Mad. 302. 

* Parish Chandra Boy v. Atir 
Mahmud (1913), 40 Calc. 545 ; 17 
. G W. X. 517. 

4 Posi f pp. 568-572. 

6 Collector of MasuUpalam v. 
Cavaly Vencata Iffemaimpah ( I860), 
81.1. A, 500 ; 2 W. R. P. C. 59 ; 
<s Mitakshara,” chap. ii. s, vii. para. 
6 ; “ Daya-Bhaga,” chap. xi. s. vi. 
para. 27. 

6 Ibid. ■ ■ 

7 Guru Gobind Shaha Mandal v, 
Ancmd Lai Chose Mamm&ar (1870), 


5 R. L. R. 15, at p. 38; 13 W. R. 
F, B. 49, at p. 59 ; Jugdanund Gossa- 
77i ee v. Kessub Nund Gossamee, W. R. 
1864, C, R. 146 ; “ Vyavastha l)ar- 
pana ” (2nd ed.), 308 ; “ Vyavastha 
Chandrika,” pp. 198-200; “ Mitak- 
shara,” chap. ii. s. vii. paras. 1-4 ; 

Daya-Bhaga,” chap. xi. s. vi. para. 
26. 

8 Sonet Kowar (Ranee) v. Ilmrnut 
Bahadoor [Mirza) (1876), 3 L A. 92. ; 
1 Calc. 391. 

9 Gridhari Lull Roy v. Bengal 
Government (1868), 12 M. I. A. 448; 
1 B. L. R. P. C. 44 ; 10 W. R. P. C. 3L 

10 Collector of MastiUpaktm v. 
Cdvaly Vencata Narrainapah (I860), 
8 M. I. A. 500, at p. 528 ; 2 W. R. 
P. C. 59, at p. 61 ; Cavaly Vencata 
Narramapah v. Collector of Masuli- 
patam (1867), 11 M, I. A. 619 ; 10 
W.R.P. C.47. 

11 Post, p. 514 . 



CHAPTER XII. 


INHERITANCE TO MALES ACCORDING TO THE BENGAL 
SCHOOL. 

The law of inheritance, according to the Bengal school, is Founded on 
founded upon the principle of spiritual benefit . 1 benefit ? 1 

“ The heir or heirs are selected who are most capable of exercising those 
religious rites which are considered to be beneficial to the deceased.” 2 

The theory of spiritual benefit is not, however, in every 
ease the guiding principle . 3 As in the ease of the Mitakshara 
school 4 succession has in most cases been fixed by the texts 
of ancient writers, 

“ In most cases propinquity, spiritual efficacy, and natural love and 
affection run in the same lines and no difficulty arises, but whenever they 
run in different lines Jimutavahana 5 was compelled to ignore spiritual 
efficacy and had recourse to other principles or express texts.” 6 

“ The succession of females, according to Hindu law, is quite exceptional. Succession of 
and is not founded upon the ordinary rule, viz. that of spiritual benefit, feraa * es * 

It is true that in the case of the widow, she confers some spiritual benefit, 
but if that were the sole test, she would have ranked much lower than 
she does now. Daughters confer no benefit, but they succeed because 
their sons do.” 7 

The principles of the Bengal system of inheritance, so far Meaning of 
as they depend upon spiritual efficacy, are derived from the $apmda ' 
rules which have been laid down for the performance of the 


1 Guru Gobind Shaha Mandal v. 
Anand Lai Glwse Mazumdar (1870), 
5 B. L. B. 15 ; 13 W. B. F. B. 49 ; 
Eedar Nath Banerjee v. Bari Las 
Ghose (1915), 43 Calc. 1 ; 19 0. W. N. 
1181. 

2 J uitendromahun Tagore v. Ganen- 
dromohun T a, gore (1872), I. A. Sup. 
vol. 47, at p. 64; 9 B. L. B. 377, 
at p. 394 j 18 W. B. C. B. 359, at 
p. 364. 

3 See Sarkar’s “ Hindu Law,” 3rd 

ed., pp. 288, 289 ; Toolsey Lass Seal 

H.L. 


v. Luckhymoney Dassee (Sm.) (1900), 
4 C. W. A T . 743. 

4 Ante, p. 376. 

5 The author of the “ Daya- 
Bhaga,” the leading treatise of the 
Bengal school. See ante, pp, 14, 15. 

6 Akshay Chandra Bhattacliarya v. 
Bari Das Goswami (1908), 35 Calc. 
721, at p. 726; 12 0. W. NT. 511, at 
p. 514. 

7 Gunga PersJiad Kur v. Slmm~ 
bhoonath JBurmun (1874), 22 W. B* 
C. R, 393, at pp. 394, 395. 

3 s 
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Parvana Sradh 1 (ceremony of veneration) in honour of 
ancestors. In the course of such ceremonies the performer of 
the sradh offers a f inda or funeral cake, or, as it is called, an 
undivided oblation to his father, his father’s father, and his 
father’s father’s father , 2 and also to his mother’s father, his 
mother’s father’s father, and his mother’s father’s father’s 
father . 3 

He thus becomes the sapinda or sharer in the funeral cake , 4 
not only of each one of the persons to whom he offers a cake, 
but also, secondly, of each person who on his death would at a 
similar ceremony offer a cake to his manes, and also, thirdly, 
of each person who offers a cake to any of the persons to whom 
he is bound to offer a cake . 5 * 

44 Since the father and certain other ancestors partake of three funeral 
oblations as participating in the offering at obsequies, and since the son 
and other descendants to the number of three present oblations to the 
deceased (or to be shared by his manes) ; and he, who while living presents 
an oblation to an ancestor, partakes, when deceased, of oblations presented 
to the same person; therefore, such being the ease, the middlemost of 
seven, who, while living, offered food to the manes of ancestors, and when 
dead partook of offerings made to them, became the object to which the 
oblations of his descendants were addressed in their lifetime, and shares 
with them, when they are deceased, the food which must he offered by the 
daughter’s son and other descendants beyond the third degree. Hence, 
those ancestors to whom he presented oblations, and those descendants 
who present oblations to him, partake of an undivided offering in the form 
of (finda) food at obsequies. Persons who partake of such offerings are 
sapindas” 6 

Pindcts are of three descriptions in the following order of 
superiority 7 : — 

1 For a complete description of the 
ceremonies performed, see Cole- 
brooke’s 44 Miscellaneous Essays,” 
vol. ii. p. 166, and R. IC. Sarvadhi- 
kari’s 44 Hindu Law of Inheritance,” 
pp. 57, 94-100. Th e parvana sradh, 
at which two sets of oblations are 
offered, is to be distinguished from 
the ekoddishta sradh which is in honour 
of a' single ancestor. 

2 44 Manu,” chap. iii. para. 216. 

3 These last were not included in 

Manu, but were added by Yajna- 

valkya, the law-giver, who promul- 
gated his code towards the middle of 

the first century, a.d. ; Rajkumar 

Sarvadhikari’s “ j>w of Inheritance,” 


pp. 58, 59. See Balusami PanditJiar 
v. Narayana Ran (1897), 20 Mad. 

342. 

* See Wilson’s £4 Glossary,” p, 465. 

5 Amrita Kumari Debi v. Lakhi 
Narayan Chuckerbuity (1868), 2 B. L. 

R, F. B. 28, at p. 32 ; S. C. Omrit 
Koomaree Dabee v. Luckee Naram 
Chuckerbuity , 10 W. R. F. B. 76, at 
p. 81. ’ 

6 44 Daya-Bhaga,” chap, xi. s. i. 
para. 38 ; Guru Gohind Shaha Mandal 
v. AnandLal Ghose Mazumdar (1870), 

5 B. L. R. 15, at pp. 39, 40 ; 13 
W. R. F. B. 49, at pp. 59, 60. 

7 R. K. Sarvadhikari’s 4 4 Law of 2 

Inheritance,” pp. 817, 818, 
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1. Those presented directly to the deceased, 
i 2. Those offered to his three paternal ancestors and partici- 

! pated in by him. 

“ That the pindas offered to paternal ancestors are primary, and those 
offered to maternal ancestors are secondary in importance, and that there 
1 is a difference between the efficacy of the two classes of pindas is not only 

laid down in distinct terms by Jagannath , 1 2 but is to be well deduced from 
Rughunundun’s 4 Sraddha Tattwa.’ 55 2 

3, Those which he was bound to offer to his three maternal 
ancestors. 

| “ Although the deceased has no right of participation in the oblations 

j presented to his maternal ancestors, still, inasmuch as the three immediate 

maternal ancestors received oblations from him, and the agnate and 
cognate descendants of each offered pindas which the deceased was bound 
S to give, there is thus a heritable bond between him and his maternal 

kinsmen .” 3 

| In each of these three classes pindas presented by agnate 

descendants of a common ancestor are preferred to pindas 
i presented by cognate descendants of such ancestor. 4 

After offering these pindas or cakes the performer wipes 
!; his hand with husa grass, and offers the wipings or crumbs of 

the cakes (lepa ) — which are spoken of as divided offerings — 

! to the three next highest paternal ancestors. He thus, upon 

; similar principles, becomes what is called a sakulya , not only sakuly™. 

of such ancestors, but also of such of his descendants as would 
offer the lepa to him, and of such persons who offer the lepa 
to an individual to whom he offers the lepa . 

J He is also the sakulya of persons who offer a lepa to an individual to 

| whom he offers a pinda , and of persons who offer a pine! a to an individual 

i to whom he offers the lepa. 

) V . ' . ' : ; 

I He then offers libations of water to the manes of seven samamdah 

additional generations of paternal ancestors. The persons 
[ connected with him by virtue of these libations of water are 

1 called his samanodakasfi 


1 See Colebrooke’s “ Digest, 55 voL Inheritance,” pp. 818, 819. 

ii. p. 572. 4 Ibid. ; above, note 2. 

2 Huri Das Bundopadhya v. Bama 5 Rajkumar Sarvadhikari’s cc Hindu 

Churn Chattopadhya (1888), 15 Calc. Law of Inheritance,” p. 57 ; “ Mitak- 
780,, at p. 791. shara,” chap. ii. s. v. para. 6, 

3 B. K. Sarvadhikad’s "Law of 
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He would also be a eamanodaka of persons who offer libations to an 
individual to whom he offers a pinda or the lepa, and of persons who offer 
a pinda or the lepa to an individual to whom he offers libations. 

“ The doctrine of funeral cakes is the key to the whole Hindu law of 
inheritance.” x 

A man is also the sapmdaoi his mother, 1 2 3 his father’s motherl- 
and his fathers father’s mother. 4 

Sapindas are either agnate or goiraja 5 sapindas , i.e. con- 
nected entirely through males, or cognate or bhinna-goira G 
sapindas otherwise bandhus , i.e. connected through females. 

Under the Bengal school sapinclci relation extends to the third degree. 
Under the Mitakshara school (ante, p. 379), it extends to the sixth degree, 
sahulyas not being recognized, as such, by the latter school. 

According to the “ Daya-Bhaga ” bandhus are either — 

(1) Connected with the deceased through the father, father’s 
father, or father’s father’s father of the mother of the bandhu . 

These are all daughters’ sons in the branch to which they belong. 
They rank after the male issue in their branch, and, according to Rajkiimar 
.Sarvadhikari, before the males of the branch above them, 7 Three are 
mentioned in the cc Daya-Bhaga,” 8 viz. the sons of the daughter of the 
father, 9 of the grandfather, 10 of the great grandfather. 11 

Or (‘2) connected with the deceased through the father, 
father’s father, or father’s father’s father of the mother of the 
deceased. 

The first kind are sapindas because they offer cakes to their maternal 
ancestors who are the paternal ancestors of the deceased. 

The second kind are sapindas because they offer cakes to their paternal 
ancestors, who are the maternal ancestors of the deceased. 

“ Therefore a kinsman whether sprung from the family (of the deceased), 
though of different male descent, as his own daughter’s son, or his father’s 
daughter’s son, or sprung from a different family, as his maternal uncle 
or the like, being allied by a common funeral cake ( find ) on account of 


1 Amrita Kumari Debt v. Lahhi 

Naraycm Chickerbutty ( 1868), 2 B. L. 
B. F. B. 28, at p. 39 ; S. C. Omni 
Kocmaree Dahee v. Luckee Narain 
Cliuckerbutty, 10 W. B. F, B. 76, at 
p. 84 ; Guru Gobind Shaha Mandal v. 
Amnd Lai Ghose Mazumdar (1870), 
5 B. L. B. 15, at p. 34 ; 13 W. B. F. B. 
49, at p. 57. 

3 See post, pp. 426, 427. 

3 See post, p. 429. 


4 Ibid . 

5 Belonging to the game golf a or 
family. 

6 Belonging to a different gotra or 
family. 

7 Post, pp. 429, 430, 431. 

8 Chap. xi. s. vi. paras. 8, 9. 

® Post, p. 429. 

10 Ibid. 

11 Post , p. 430. 
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their presenting offerings to three ancestors in the paternal and the maternal 
family of the deceased owner, is a sapinda.” 1 2 

The relative efficacy of the different kinds of offerings Order of 
gives rise to the following rules for determining the order of ~ u ' s ° * 
succession : — 

I. All sapindas, whether agnate or cognate, succeed before Sapmdas 
any sakulya , and all sakulyas are preferred to any samanodcika . 2 0T lcla ’ 

Thus a brother’s daughter’s son comes before the great great grandson 
of the owner’s great grandfather. 3 

“ The scipindas are allowed to come in before the sakulyas , because 
undivided oblations are considered to be of higher spiritual value than 
divided ones ; and the sakulyas are in their turn preferred to the samano- 
dakas r because divided oblations are considered to be more valuable than 
libations of water.” 4 * 

The following rules are laid down primarily with regard 
to sapindas, but, bearing in mind Eule L, they are equally 
applicable to sakulyas and samanodakas. 6 

II. Those who offer the pinda to the deceased are preferred Descendants 
to those who offer it to any of his ancestors. 

There is an exception in the case of the son’s daughter’s son, and the 
son’s son’s daughter’s son. 6 

III. Those who offer funeral cakes to the paternal ancestors Descendants 
of the deceased are preferred to those who offer to his maternal ancestor; 1 
ancestors only, irrespectively of the number of cakes offered. 7 

Thus the father’s brother’s daughter’s son, 8 and the grandfather’s 
brother’s daughter’s son, 9 are preferred to the mother’s brother’s son. 




x ■ 


1 “ Daya-Bhaga,” chap. xi. s. vi. 
para. 3.9; Uma Sunker Moitro v. 
Kali KomaZ Mozumdar (1880), 6 
Calc. 256, at pp. 263, 264 ; 7 0. L. R. 
145, at p. 153, 

2 Digumber Roy Chowdhry v. Mali 
Lai Rundopadhya (1883), 9 Calc. 563 ; 
12 0. L. R. 204 1 Guru Gobind Shaha 
Mandal v. Anand Lai Ghost Mazumdar 
(1870), 5 B. L. R. 15, at p. 38 ; 13 
W. R. B. B. R. 49, at p. 59 ; Deyanath 
Roy v. Muthoor Nath Ghost (1835), 
8 Ben. Sel. R. 27 (new edition, 
30) ; Kedar Nath Ray v. Amnia Lai 
Milker jee ( 1 912), 17 0. W. N: 492. 

3 Digumber Roy Chowdhry v. Moii 
Lai Rundopadhya (1883), 9 Calc. 
563 ; 12 C. L. R. 204. 

4 Guru Gobind Shaha Mandal v. 

Anand Lai GhosQ Mazumdar (1870), 


5 B. L. R. 15, at p. 3S ; 13 W. R. F. B. 
49, at p, 59. 

5 Guru Gobind Shaha Mandal v. 
Anand Lai Ghost Mazumdar (1870), 
5 B. L. R. 15, at p. 39; 13 W. R. 
F. B. R. 49, at p. 59. 

6 Post, p. 430. 

7 Gobind Proshad Talookdar v. 
Mohesh Oh under Sur ma Ghultuck 
(1874), 15 B. L. R. 35; 23 W. R, 
C. R. 117; Guru Gobind Shaha 
Mandal v. Anand Lai Ghost Mazum- 
dar (1870), 5 B. L. R. 35, at p. 39 ; 
13 W. R. F. B. R. 49, at p. 59. 

8 Braga Lai Sen v. Jiban Krishna 
Roy (1898), 26 Calc. 285. 

8 Kailash CJmndra Adhikari v. 
Karana Nath Chowdhry (1913), 18 C, 
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“ The sapindas in the paternal line offer oblations to the paternal 
ancestors which the deceased was bound to offer, and in which he partici- 
pates, and the sapindas in the maternal line offer oblations to the maternal 
ancestors, which the deceased was bound to offer, but in which he does 
not participate ; so that, while they both confer spiritual benefit on the 
deceased, the former benefit him doubly by enabling him to participate 
in the oblations offered by them and by discharging a duty that was 
incumbent on him of offering oblations to certain ancestors, and the latter 
benefit him only in one way, namely, by offering certain oblations which 
he was bound to offer; and therefore, while both are entitled to inherit 
his estate, the latter succeed only on failure of the former. 55 1 

IV. A sapinda who offers oblations to the father of the 
deceased is to be preferred to a sapinda who offers oblations 
to the grandfather or great grandfather, although the latter 
offers more cakes of the same description, and similarly a 
sapinda who offers to the paternal grandfather is preferred to 
one who offers to the paternal great grandfather . 1 2 

V. Agnate sapindas in any line are always preferred to the 
cognate sapindas of the same line . 3 

VI. Between an agnate sapinda and a cognate sapinda 
of equal degree of propinquity, the former is preferred to the 
latter, although the latter is the giver of a larger number of 
cakes in which the deceased would participate than the former A 

VII. Subject to the above rules, those who offer the larger 
number of cakes of a particular description are invariably 
preferred to those who offer a less number of cakes of the 
same description which the deceased receives or in which he 
participates . 6 

Thus a brother comes before a brother's son. 

This is generally equivalent to saying that the nearer sapinda excludes 
the more remote. 0 

As an example of this rule, those who offer oblations to both 


1 Braja Lai Ben v. Jiban Krishna 3 Hurl Das Bundopadhya v, Barna 

Boy (189S), 20 Calc. 285, at p. 291 ; Churn Chaitopadhya (1888), 15 Calc. 

Guru Gobind Shaha Mandat y, Anand 780, at pp. 790, 791. 

Lai Ghose Mazumdar (1870), 5 B. L. It. 4 * Iluri Das Bundopadhya v. Bam.a 

15, at p. 39; 13 W. R. F. B. 49, at Chum Chaitopadhya (1888), 15 Gale, 

p, 59. 780, at p. 790. 

2 cs Daya-Bhaga, 55 chap. xi. s. vL 5 Guru Gobind Shaha Mandat v. 

paras. 5, 6; Bran Nath ,j$wrma Anand Lai Ghose Mazumdar (1870), 

Jowardar v. Surrut Chunder Bliutta 5 B. L. R. 15, at p, 39 ; 13 W. R. 

charjee (1882), 8 Calc. 460; 10 F. B. R. 49, at p. 59, 
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paternal and maternal ancestors, are superior to those who offer 
only to the paternal ancestors. 1 

A brother of the full blood is therefore preferred to a brother of the 
half blood . 2 

VIII. Where the number of such cakes is equal, those that offering to 
are offered to nearer ancestors are preferred to those offered to ancestors, 
more distant ones. 3 

According to these rules cognates are not, as in the “ Mitakshara,” 4 
postponed to all agnates, but are preferred to such agnates as are capable 
of less religions efficacy. 

Following the above rules we find the order of succession Order of sac- 
among sapindas, according to the Bengal school, to be as ZpMaT™ 111 
follows : — 

Descendants of the Deceased 5 and his Widow . 

1. Son, 6 Sons. 

It is clear that the illegitimate sons of the twice- born have illegitimate 
no rights of inheritance, 7 and, according to the decisions of the 
High Court of Bengal, an illegitimate son of a Suclra cannot 
inherit according to the Bengal school. 

This view has been arrived at by limiting the expression “dasipufm n 
in the “ Daya-Bhaga ” 8 to the son of a female slave , 9 and by holding 
that the abolition of slavery precludes the existence of a “ dasiputra n 
at the present day. His father can give him a share of the property . 10 


1 Sheo Soondary y. Pirthee Singh 25. See ante, pp. 382-385. 

(1877), 4 I. A. 147, at p. 152; 8 Chap. ix. paras. 29, 30. 

Rajkishore Lahoory v. Gobind Chunder 9 Ram Saran Gamin v. Tekchand 

Lahoory (1875), 1 Calc. 27 ; 24 W. R. Garain (1900), 28 Calc. 194 ; Kirpal 

0. R. 234 ; 4 I. A. 153, note ; Cole- Narain Tewari v. Sukurmoni (1891), 

brooke’s “ Digest,” vol. iii. p. 480. 19 Calc. 91 ; Narain Dimra v. Rakhal 

2 Post, p. 427; “ Daya-Bhaga,” Gain (1875), 1 Calc. I ; 23 W. R. 

chap, xl s. v. para. 12. C. R. 334. If. this question be recon- 

3 Guru Gobind Shaha Mandal v. sidered it may well be held that the 

Anand Lai Ghose Mazumdar (1870), texts contemplate the son, not only 

5 R. L. R. 15, at p. 39; 13 W. R. of a slave, but of any kept woman, 

F. R. 49, at p. 59; Gobind Proshad see Jolly’s cc Hindu Law of Partition, 

Talookdar v. Mohesh Chunder Surma etc.,” pp. 187, 188 ; Sarkar’s “ Hindu 

Glmttuck (1874), 15 B. L. R. 35, at Law,” 2nd ed., pp. 189, 190 ; Chose ’s 

p. 47; 23 W. R. C. R. 117, at p. ts Hindu Law,” 2nd ed., pp. 655-059. 

1 20. It is not very clear why the expression 

4 Ante, pp. 397, 398. dasi putra should have a different 

5 See ante, p. 421. meaning under the ” Daya-Bhaga n 

6 “ Daya-Rhaga,” chap. iii. s. i. from that which It has under the 

para. 18 ; chap. xi. s. i. para. 32. “ Mitakshara,” see ante, p. 383, note 1. 

7 “Daya-Bhaga,” chap. ix. para. 10 “ Daya-Rhaga,” ehap.ix, para. 29* 
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*2. Son’s son. 1 

As in the case of the Mitakshara {ante, p. 385), son’s sons take the share 
of their deceased father by representation. 

8. Son’s son’s son. 2 

As in the case of the Mitakshara [ante, p. 386). son’s son’s sons take the 
share of their deceased father by representation. 

4. Widow-* 

The widow succeeds whether the property be divided or undivided. 4 
Where there are several widows, they take jointly with rights of 
survivorship and of partition as in the case of those governed by the 
“ Mitakshara.” 5 

For a custom excluding sonless widows, see Russic Lai Bhunj v. Punish 
21imn.ee , Beng. S. D. A. 1847, p. 205. 

The estate of the widow is devested by the birth 6 or adoption 7 of a son. 
As to the interest taken by a widow, see post, chap. xv. 

5. Daughter. 3 

55 Daughters confer no benefit, but they succeed because their sons do.” 9 

S£ The unmarried daughter is first entitled to inherit : if 
there be no maiden daughter, then the daughter who has, and 
the daughter who is likely to have, male issue 10 are together 
entitled to the succession. Daughters who are barren, or 

1 ei Daya-Bhaga,” chap. iii. s. I. munee (1799), 1 Ben. Set. B, 27 (2nd 

para-. 18 ; chap, xi. s. i. para. 34. ed., 36) • Radlia Churn Rai v. Kishen - 

2 “ Daya-Bhaga,” chap, iii, s. i. cfmnd Rai (1801), 1 Ben. Sel. B. 33 

para. 18 j chap, xi, s. i, para. 34 ; (2nd ed., 44) ; and other cases cited 

Gooroogobindo CkmcdJiry v, Iluree - in 1 Morley, 316. 

madkah 'Roy (1863), Marsh, 398 ; 2 r> Ante, p. 387. 

Hay, 401. 6 Bamundoss MooJcerjea v. Tarinee 

3 “ Daya-Bhaga,” chap. xi. s. i. (Mussamut) (1858), 7 M. I. A. 169, 

paras. 6, 43 ; Cossinaut Bysach v, . at p. 183 ; ante. , p. 387, 
llurroosoondry Dossee (1819), Morley \s 7 Ante , pp. 193, 194. 

“ Digest,” vol. ii. p. 198 ; Norton’s s “ Daya-Bhaga,” chap. xi. s. ii, 

L. C. 85 ; S. C. on appeal (1S26), para. 1. 

Sircar’s e< Yyavastha Darpana,” 2nd 9 Gunga Pershad Kur v. 81mm ~ 
ed., p. 97; Clarke, 91; Montriou’s hhoonath Burmun (1874), 22 W. B, 
cases, p. 495 ; Mohan Lcdl Khan v. C. B. 393. 

8iroomunn.ee (Ranee) (1812), 2 Ben, 10 It does not seem to be necessary 
Sek B. 32 (new edition, 40) ; Durga that the son should be capable of pre- 
Nath Pramanik v. GMntamoni Demi senting oblations, as the text of the 
(1908), 31 Calc. 214 ; 8 O, W. N. 11 ; “Daya-Bhaga ” (chap. xi. s. ii. para. 

Deepo Delia v. Gobindo Deb (1871), 3), upon which the right of the 

16 W. B. C. B. 42 ; Chunder Kant married daughters Is based, does not 
Burmah v. Bungshee Deb Surmah contain expressions, which in the 

(I860), 6 W. B. C. R. 61. case of succession to stridhan gave 

4 Srinaih Senna v. Radhahaunt foundation to the arguments used in 

(1796), 1 Ben. Sel. B, 15 (2nd ed., Cham Chunder Pal v. Nolo Sunderi 

19) ; Bhyroockund Rai v, Rmsoo- Dasi (1891), 18 Calc. 327, 
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widows without male issue, or mothers of daughters only can 
under no circumstances inherit.” 1 

Sastri G. C. Sarkar 2 considers that a daughter having a power of adop- 
tion must now be considered as capable of having a son and therefore as an 
heir, but it is submitted that there is no authority for this proposition. 

A childless widow does not acquire by remarriage any right to inherit 
to her father, 3 but by remarrying before her father’s death she becomes 
entitled to inherit her father’s estate along with other married daughters. 4 

It has been suggested 5 that a widowed daughter, who is not past the 
age of childbearing, can inherit, as the law now permits her to remarry, 6 
but it is submitted that modem legislation, although it may supersede the 
authority of ancient texts, cannot be used for construing them. 

On the death of a daughter who has taken, the estate passes 
(in preference to her sons) to her sisters who have taken or are 
competent to take. 7 

Daughters, who inherit, take a joint estate with rights of survivor- 
ship and partition. 8 A surviving sister takes by survivorship, not as; a 
reversioner. 9 

Where two daughters have succeeded jointly to their father’s estate, 
and at the death of one of them the survivor is a childless widow, the 
latter will nevertheless take by survivorship the whole estate. 19 

As to the nature of the estate taken by a daughter, see post, chap. xv. 

6. Daughter’s son. 11 

A daughter’s son is not entitled to succeed as heir to his maternal 
grandfather’s estate, so long as any daughter not disqualified, or in whom 
a right of inheritance has once vested, survives. 12 


1 Mohunda Lai ChaJcrdbarti v. 
Monmohini Debt (1914), 19 0. W. 3ST. 
472 ; Binode Koomaree Dabee v. 
Piirdhan Gopal Salute (1S65), 2 W. R 
0. R. 176, at p. 177; Taramo- 
nee Gooptea v. Luckheemonee Dossee 
(1862), Marsh, 29 ; 1 Ind. Jur. 0. S. 

■■ 22 ; Hay, 67 ; Radha Kishen Manjhee 
v. Ram Mundul {Rajah) (1866), 6 
W. R. G R. 147 ; Rajchwnder Das v. 
DJmnmunce {Mussummaut) (1824), 3 
Ben. Sel. R. 362 (new edition, 482) ; 
u Daya-Bhaga,” chap. xi. s. ii. para. 3. 
As to an unmarried prostitute 
daughter, see ante, p. 388. 

2 “ Law of Adoption,” pp. 397, 398. 

3 Act XV. of 1856, s. 4. 

4 See Ibid., s. 5. 

6 Bimola (Sreemuity) v. Dangoo 
Kansaree (1873), 19 W. R. C. R. 189. 

6 Ante, p. 37. 

7 Tinumoni Dasi v. Nibarun 

Ohunder Gupta { 1882), 9 Calc. 154; 

12 C, L. R* 376, overruling Radha 


Kishen Manjhee v. Ram Mundul 
{Rajah) (1866), 6 W. R, C. E, 147, 
see ante, p. 389. 

8 Aumirtolall Bose v. Rajoneehant 
Miller { 1875), 2 I. A. 113, at pp. 126, 
127 ; 15 B. L. R. 10, at p. 24 ; 23 
W. R. C. R. 214, at p. 218; Boidya 
Nath Sett v. Durga Char cm Basak 
(1865), S. 0. Sircar’s “ Vyavastha 
Darpana,” 2nd ed., pp. 170, 171. 

9 Ibid, ; Sachindra Kishore Dey v. 
Rajani Kant Ghuckerbutty (1914), 
18 C. W. N. 904. 

10 Aumirtolall Bose v. Rajoneehant 
Mitier (1875), 2 I. A. 113 ; 15 B. L. R. 
10; 23 W. R. 0. R. 214. 

11 “ Daya-Bhaga,” chap. xi. s. ii. 
paras. 2, 17-29. 

12 Aumirtolall Bose v. Rajoneehant 
Mitier (1875), 2 I. A. 113 ; 15 B. L. R. 
10; 23 W. R. C. R. 214. See Sib 
Chunder Muttick v. Trepoorah Soon - 
dary Dossee (1842), Fulton, 98. 
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son. 
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A (laughter’s sons son is not an heir according to the Bengal school. 
Pundit Eajkumar Sarvadhikari 1 at this point introduces the son’s 
daughter’s son , 2 and the son’s son’s daughter’s son , 3 on the ground that 
they also present pindas directly to the deceased , 4 and this is said by 
Mr. J. C. Ghose 5 * to be the law as laid down by the Rishis (sages of 
antiquity). Opinions of judges 0 have, however, placed these persons 
in the succession following the paternal great grandfather’s daughter’s 
son . 7 Sastri G. C. Sarkar 8 would apparently place them after the mother’s 
sister’s son , 9 If the principle that an offering to the deceased himself is 
to be preferred to an offering in which he participates 10 be carried out to 
its entirety, these descendants would be entitled to the position assigned to 
them by Pundit Eajkumar Sarvadhikari. The fact that they are not 
mentioned in the “ Daya-Rhaga 55 is not by itself conclusive , 11 but in this 
case goes a long way to show that they were not intended to come in at this 
point. 

Father and his The descendants of the deceased being exhausted, the 
descendants. £ n i ler ^ ance p asse s to the father of the deceased, and after him 

in order of proximity (after the mother) to such of the agnate 
descendants of the father as are sapindas of the deceased, and 
then also in order of proximity to such of the cognate descen- 
dants, of the father as are sapindas of the deceased. 

' 7. The father. 12 


Father. 


Mother, 


The father is preferred to the mother because he presents oblations to 
the father’s father and father’s father’s father of the deceased. 

8. The mother. 13 

The “ Daya-Bhaga ” 14 gives the mother this right in the following 
words : “ Her claim properly precedes that of the brothers and the rest ; 
since it is necessary to make a grateful return to her, for benefits which 


1 “ Hindu Law of Inheritance,” 
p. 821. See also J. N. Bhattacharya’s 
“ Hindu Law,” 2nd ed., 503. 

2 See post, p. 430. 

3 Ibid. 

4 See ante, p. 421. 

6 “Hindu Law,” 2nd ed., pp. 103, 
105. 

0 Iluri Das Bwndopadhya v. Barna 
Churn Chatlopadhya. (1888), 15 Calc. 
780, at pp. 793, 794 ; Pmnnaih 
Burma Jo-war dm y. Surrut CliuTidr a 
PJmtiaekarjee ( 1 882), 8 Calc. 460, at 
pp. 463, 464; 10 C. L. R. 484, at 
p. 487, citing Cole brooke’s “Digest,” 
iii. 530. See Braja Lai Ben v. Jiban 
Krishna Roy (1898), 26 Gale. 285, at 
p. 291. 

7 Post, p. 430. See Gobind Proshad 

Talookdar v. Mohesh Clmnder Burma 


Ghuttuch (1874), 15 B. L. E. 35; 23 
W. E. C. R. 117. 

8 “ Hindu Law,” 3rd ed., p. 286. 

9 Post, p. 431. 

10 Ante, p. 419. 

11 Ci j Guru Gobind Bhaha Mandal 

v. Anand Lai Ghose Mazumdar 
(1870), 5 B. L. E. 15, at p. 42 ; 13 
W. E. P. B. 49, at p. 61 ; Prannath 
Burma Jowardar v. Burrui Chundra 
BhuitacJiarjee (1882), 8 Calc. 400, at 
p. 463 ; 10 C. L. R. 484, at p. 486. 

12 “Daya-Bhaga,” chap. xi. s. iii. 5 
Bemlutta Dehea v. Goluch Clmnder 
Gosayn (1842), 7 Ben. SeL R. 108 
(new edition, 127), 

13 “ Manu,” chap. ix. paras. 131-140. 

14 Chap. xi. s. iv. para. 2. See also 
“ Daya-Krama Sangraha,” chap, i, 3* 

vi. para. 2.' 
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she has conferred by bearing the child in her womb and nurturing him 
during his infancy ; and also because she confers benefits on him by the 
birth of other sons who may offer funeral oblations in which he will partici- 
pate. A mother tastes with her husband the funeral repast consisting of 
oblations to the manes ; and the paternal grandmother with her husband ; 
and the paternal great grandmother with hers.” 1 

A stepmother has no rights of inheritance, as she confers no spiritual Stepmother, 
benefit on her stepson. 2 

Father's Agnate Descendants . 

9. Brothers. 3 Brothers. 

An undivided brother is preferred to a divided brother. 4 

Brothers of the whole blood are preferred to brothers of Half brothers, 
the half blood, 5 whether the property be divided or undivided. 6 

The former make offerings both to the paternal and maternal ancestors 
of the deceased, and the latter offer to his paternal ancestors only. 7 

When a half brother is joint with the deceased, and the whole brother 
has separated, they take together. 8 * 

A sister is not an heir according to the Bengal school. 0 The fact that Sister, 
a sister might produce an heir does not make her an heir, 10 but if her son be 
conceived at the time of the succession opening out he will succeed. 11 


1 “ .Baya-Bhaga,” chap. xi. s. vi. Chowdkry v. Bhyrub Chunder Chow » 
para. 3 ; Colebrooke’s “ Digest,” vol. dhry (1866), 5 W. R. C. R. 21. 

iii. pp. 519, 598, 625. See “Manu,” 7 Sheo Soondary v. Pirthee Singh 
chap. ix. para. 45. (1877), 4 L A. 147, at p, 152 ; ante, 

2 “ Daya-Bhaga,” chap. xi. s. vi. pp. 422, 423. 

para. 3 ; Bhyrobee Bosses v. Nub- 8 Sheo Soondary v. Pirthee Singh 
kissen Bhose (1836), 6 Ben. SeL R. (1877), 4 1. A. 147, at p. 153; Rajhi- 

53 (new edition, 61) ; Lahlii Priya v. shore Palmary v. Gobind Chunder 

Bhairab Chandra ChaudJmri (1833), Lahoory (1875), 1 Calc. 27; 24 

5 Ben. Sel. R. 315 (new edition, 369) ; W. R. C. R. 234 ; 4 1. A. 153 ; Ghose’s 

Alhadmoni Bassea v. Gohoolmoni “ Hindu Law,” 2nd ed., p. 139. 
Bassea , Ben. S. D. A. of 1852, p. 563. 9 Kirpa Mayee Bibeeah ( Raj Koon - 

3 “ Daya-Bhaga,” chap. xi. s. v. loaree) v. Bamoodur Chunder Beyb 

paras. 1~3. (1845), 7 Ben. Sel. R. 192 (2nd ed., 

4 Kesabram Mahapattar v. Nand- 226) ; Kalee Pershad Sarma v, BhoU 
hishor Mahapattar (1869), 3 B. L. R. rabee Babee (1865), 2 W. R. C. R. 

A. 0. 7 ; 11 W. R. C. R. 308; 180 ; Ramdyal Beb v. Magnee (Musst) 

Jmidubchunder Ghose v. Benodbe -■ (1864), 1 W. R. 0. R. 227 ; Rnhhini 

harry Ghose (1864), 1 Hyde, 214. Basi (Srimaii) v. Kadarnath Chose 

8 “Daya-Bhaga” chap. xi. s. v. (1870), 5 B. L.R. App. 87; Anund 

paras. 9-12 ; Neelhisto Deb Burmono Chunder Moolcerjee v. Teelooram 

v. Beer Chunder Thakoor (1869), 12 Chatter jee (1866), 5 W, R. C'. R. 215 ; 

M.‘. LA. 523; at pp. 539, 541; 3 Colebrooke’s “ Digest,” vol. iii. p. 5 i 7. 

B. L. R. P. 0. 13, at pp. 17, 18 ; 10 Kesub Chunder Ghose v. Biskna 

12 W. R. P. 0. 21, at pp. 23, 24. Persaud Ghose , Ben. S. D. A. I860, 

6 Sheo Soondary v. Pirthee Singh ii. 340 ; 2 Sev. A. C 240; contra 

(1877), 4 L A. 147; approving of Kanina Mai v. Jai Chandra Ghose 

Majkishore Lahoory v. Gobind Chunder (1830), 5 Ben. Sel. R. 46 (new 

Lahoory (1875), 1 Calc. 27 ; 24 edition, 50). 

WVR. 0. R. 234; Ishen Chunder 11 Ante, pp. 362, 363* 


Brother’s son. 


Half blood. 


Brother’s 

grandson. 
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10. Brother’s son. 

A brother’s son who was joint with the deceased is preferred 
to one that was separate. 1 

Sons of brothers of the whole blood succeed before sons of 
brothers of the half blood. 2 

A united brother’s son of the whole blood succeeds before a divided 
brother’s son of the whole blood, and. a united brothers son of the half 
blood succeeds before a divided brother’s son of the half blood, but if the. 
son of the whole brother be separated, and the son of the half brother be 
united, then they both inherit together . 3 

The son of a reunited brother succeeds to the exclusion of all the sons 
of unassociated brothers . 4 

11. Brother’s son’s son. 5 6 

The same principle as to the preference of those who are united , 8 * and 
of those who are of full blood , 7 as in the case of brothers and brothers 5 
sons, would apparently apply. 

A brother’s son’s daughter is not an heir . 8 

A brother’s son’s son’s son is a sahuhja, and therefore comes after a 
brother’s daughter’s son . 0 

Father's Cognate Descendants . 

12. Sister’s son. 10 


1 Akshay Chandra BhaUacharya v. Lai Bandopadhya (1S83), 9 Calc. 
Bari Das Goswami (190S), 35 Calc. 563 ; 12 C. L. R. 204, differing from 
721, at p. 724; 12 C. W. N. 511, at Kashee Molmn Roy v. Raj Gobind 
p. 513; Jandub Chimder Ghost v. CkuchcrhuUy (1875), 24 W. R. C. R. 
Benodbeharry Ghost (3.864), I Hyde, 229. 

214. 10 Guru Gobind Shaba Mandal v. 

2 Kylash Chimder Sircar v. Gooroo Amend Lai Ghose Mazumdar (1870), 

Churn Sircar (1865), 3 W. R. C. R. 5 33. L. R. 15 ; 33 W. R, F. B. 49 ; 
43 ; 8. 0. affirmed on review, Gooroo Gunesh Chimder Roy v. Nilkornul Roy 
07mm Sircar v. Koylash Ckunder (1874), 22 W. R. C. R. 264; Seela 

Sircar (1866), 6 W, R. C. R. 93 ; Ram Gossain v. Fuheer Chand 

“ Daya-Bhaga,” chap. xi. s, vi. para. 2. ChucJcerbutly (1871), 15 W. R. 0. R. 

3 <c Daya-Krama Sangraha,” chap. 433 ; Raj Chimder Narain Qhowdhry 

i. s. viii. paras. 3-5. v. Gocidchund Goh (1.801), 1 Ben. 

4 W. Macnagh ten’s “Hindu Law,” Sel. R. 43 (new edition, 56); Laic hi 

vol. ii. p. 72 ; Oolebrooke’s “ Digest,” Priya v. Bhairab Chandra Chaud - 
vol. lii. p. 524. lutri (1833), 5 Ben. Sel. R. 315 

5 “ Daya-BIiaga,” chap, xl s. vi. (new edition, 369) ; Sumhochunder 

para, 6. Roy v. Gunga Churn Sein (1838), 

6 Ante, p. 427. 6 Ben. Sel. R. 234 (new edition, 

7 Ibid, 291) ; Karuna Mai v. Jai Chandra 

8 Radha Pearce Dossee v, Doorga Ghose (1830), 5 Ben. Sel. R. 46 (new 

Monee Dossia (I860), 5 W. R. 0. R. 131. edition, 50) ; “ Daya-Bhaga,” chap. 

0 Digumher Roy Qhowdhry v. Moti si, s. vi. para, 8. 
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A full sister’s son is not preferred to a half sister’s son. 1 
Pundit Rajkumar Sarvadhikari 2 and Dr. J. N. Bhattacharya 3 4 place 
the brother’s daughter’s son, 1 and the brother’s son’s daughter’s son 5 after 
the sister’s son. 


Neither a sister’s daughter nor her son is an heir. 6 

Sister’s 

daughter. 

Then follow the father’s father and (after the father’s mother) Paternal 

,... , . . ... - ‘ grandfather 

rns descendants m a similar order. and his 

18. Father’s father. 

Grandfather. 

14. Father’s mother. Grandmother. 

Grandfather’s Agnate Descendants. 


15. Father’s father’s son. 

16. Father’s father’s son’s son. 7 

17. Father’s father’s son’s son’s son. 8 

Paternal 

uncle. 

Paternal 
uncle’s son. 
Paternal 
uncle’s son’s 
son. 

Grandfather's Cognate Descendants » 


18. Father’s sister’s son. 9 

Paternal 
aunt’s son. 

Pundit Rajkumar Sarvadhikari 10 places at this point the father’s 
father’s son’s daughter’s son, 11 and the father’s father’s son’s son’s 
daughter’s son. 13 


Then follow the father’s father’s father, and his descendants 
in a similar order. 

19. Father’s father’s father. 

20. Father’s father’s mother. 

Paternal great 
grandfather. 
Paternal great 
grandmother. 


1 JBhola Nath Boy v. Bakhal Bass 8 Ibid. ; Gobind Proshad Talookdar 

Mukherji (1884), 11 Calc. 69. v. Mohesh Ghunder Surma Glmttuck 

2 “Hindu Law of Inheritance,” (1874), 15 B. L. R. 35 ; 23 W. R. C. R. 

p, 822. 117; In the matter of Oodoy Churn 

3 “ Hindu Law,” 2nd ed., pp. 504, Milter (1878), 4 Calc. 411 ; Juggut 

507 ; see, however, post, p. 430, note 14. Narain Singh v. Collector of Manb - 

4 Post, p. 430. See ante , p. 423 loom (1877), 4 Calc. 413, note ; Gopal 

(rule viii.J. Ghunder Nath Coondoo v. Haridas 

5 Ibid. Chini (1885), 11 Calc, 343. 

6 Kales Per shad Sarma v. Bhoirabee 8 “ Daya-Bhaga,” chap. si. s. vi. 

Bdbee (1865), 2 W. R. C. R. 180. para. 9; W. Macnaghten’s ■“ Hindu 

See Krishna Pada Dutt v.< Secretary Law,” ii. 93, places him before the 
of State (1908), 35 Calc. 631 ; 12 father’s brother’s son’s son. 

C, W. 3ST. 453. 10 “ Hindu Law of Inheritance,” p. 

7 See Huridas Bandopadhya v. 882. See ante , p. 423 (rule viii.). 

Kama Ghurn Chailapadhya (1888), 15 11 Post, p. 431. 

Calc. 780, at p. 791. 12 Ibid . 



Paternal 

granduncle. 

Paternal 

granduncle’s 

son. 

Paternal 

granduncle’s 

grandson. 

Paternal 

grandaunt’s 

son. 


Son’s 

daughter’s 

son. 

Grandson’s 

daughter’s 

son." 

Brother’s 

daughter’s 

son. 

Nephew’s 

daughter’s 

son. 
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Great Grandfather' s Agnate Descendants. 

21. Father’s father’s father’s son. 

22. His son. 1 2 

23. His son’s son. 3 

Great Grandfather's Cognats Descendants. 

24. Paternal great grandfather’s daughter’s son. 3 

Pundit Rajkumar Sarvadhikari 4 places at this point the great grand- 
father’s son’s daughter’s son 5 and the great grandfather’s grandson’s 
daughter’s son . 6 

Folio wing these 7 come some heirs who would, according 
to Pundit Pi. K. Sarvadhikari, be placed earlier. 8 9 Sastri. 
G. 0. Sarkar 0 would place them after some of the maternal 
relations who take after them, and says that they are only to 
be placed here provisionally. 10 They are described by Mr. 
J. 0. Ghose 11 as daughter’s sons and are as follows':— 

25. Son’s daughter’s son. 12 

26. Son’s son’s daughter’s son. 13 

27. Brother’s daughter’s son. 13 

28. Brother’s son’s daughter’s son. 14 


1 Gopal Chunder Nath Coondoo v. to Pundit Rajkumar Sarvadhikari 

Ilaridas Ckini (1885), 11 Calc. 343. (“Hindu Law of Inheritance,” pp, 

2 Mahoda v, Kulcani (1803), I 821, 822) they will be plaeed respec- 

Ben. Sel. R. 67 (new edition, 82). t’ively in the lines of the deceased, 

3 G. G. Sarkar’s “Hindu Law,” his father, his grandfather, and his j 

3rd cd., p. 286 ; Gosaien Chund Kobraj great grandfather, following the per- j 

v. Kishenmunnee ( Mussummmti) sons in such lines who are heirs. 

(1836), 6 Ben. Sel. R. 77 (new edition, 11 “ Hindu Law,” 2nd ed., p. 130. 

90) ; “ Daya-Bhaga,” chap. xi. s. vi. 12 Colebrooke’s “Digest,” vol. iii. 

para. 9. p. 530. 

4 “ Hindu Law of Inheritance,” p. 13 Ibid. ; Digumber Hoy Chowdhry 

823. See ante, pp. 423 (rule via.), v. Motl Lai Bundopadhya (1883), 9 
428, 429. Calc. 563; 12 C. L. R, 204; Gobind 

5 Post, p. 431. Proshad Taloofcdar y. Mohesh Chunder ' 

6 Ibid. Surma Ghuituch (1874), 15 B. L. R. > 

7 G. C. Sarkar’s “Hindu Law,” 35; 23 W. R. O. R. 17; Hwri Das l 

3rd ed., pp. 307, 308. Bundopadhya v. Bama Churn Chatio- f 

8 Ante, p. 426. padhya (1888), 15 Calc. 780. See ante, S 

9 “Hindu Law,” 3rd ed., p. 286. p. 429, ! 

See pp. 307, 308. 14 Prannath Surma Jowardar v. ! 

10 This apparently means that on Surrui Chunder Bhuttacharjee (1882), I 

further consideration a different place 8 Calc. 460 ; 10 C. L. R. 484 ; Cole- j 

will be assigned to them. According brooke’s “ Digest,” yoj. iii. p. 530. 1 
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29. Paternal uncle’s daughter’s son. 1 
# 80. Paternal uncle’s son’s daughter’s son. 

81. Paternal granduncle’s daughter’s son. 

82. Paternal granduncle’s son’s daughter’s son. 2 

Then follow the sapinda relations of the deceased through 
, his maternal grandfather. 3 

They’ are- 

88. The maternal grandfather. 4 

The Agnate Descendants of the Maternal Grandfather . 

L 84. . Mother’s brother. 5 

i 35.* Mother’s brother’s son. 6 

1 ■ 86. Mother’s brother’s son’s son. 7 

I The Cognate Descendants of the Maternal Grandfather. 

' 87. Mother’s sister’s son. 8 

Pundit Rajkumar Sarvadhikari would put in at this point the maternal 
grandfather’s son’s daughter’s son, and the maternal grandfather’s grand- 
son’s daughter’s son, but, as in the cases above, 9 they and the persons 
similarly situated in the lines of the maternal great grandfather and of the 
maternal great great grandfather would be postponed until after the mater- 
nal great great grandfather’s daughter’s son. 10 

Then follow the sapinda relations of the deceased through 
his maternal great grandfather. 

t' - ■' 1 Guru Gobind Shaba Mandril v. i. s. x. para. 15 ; Pudma Coomari 

Anand Lai Ghose Mazumdar (1870). Debi w Court of Wards {1 881), 8 I. A. 
5 B. L. R. 15 ; 13 W. R. F. B. 49 ; 229 ; 8 Calc. 302. 

Braja Lai Sen v. Jiban Krishna Roy 6 Roopcliurn Mohapater v. A nund 
(1898), 26 Calc. 285; G opal Chunder Lai Khan (1812), 2 Ben. Sel. R. 35 
Nath Ooondoo v. Haridas Cliini (1885), (new edition, 45); Srimuty Dibeah 
11 Calc. 343. See Gobindo Hureefcar (Rany) v. Koond Luia(Rany) (1847), 
v. Woomesh Chunder Roy (1864}, 4 M. I. A. 292 ; 7 W. R. P. C. 44; 

| W. R. F. B. R. 176; Kedar Nath Roy Kassee Issoree Dibbeah ( Musst ) v. 

v. Amrita Lai Mufcerjee (1912), 17 C. Goluch Chunder Cungolee , Ben. S. 

W. N. 492. B. A. 1848, p. 28; Braja Lai Sen v. 

2 It was held in Kailash CTmndra Jiban Krishna Roy (1898), 26 Calc. 
Adhikari v. Karuna Nath Chowdhry 285. See above, note 2. 

^ (1913), 18 C. W. 3ST. 477, followed in 7 “Dava-Krama Sangraha,” chap. 

Kedar Nath Banerjee v. Haridas Ghosh i. s. x. para. 16. 

(1915), 43 Calc. 1 ; 19 C. W. N. 1181, 8 Beyanath Roy v. Mulhoor Nath 

that he comes before a maternal uncle. Ghose (1835), 6 Ben. Se'. B. 27 (new 

3 “ Daya-Rhaga,” chap. xi. s. vi. edition, 30). 

para. 20 ; 44 Baya-Krama Sangraha,” 9 Ante, pp. 429, 430. 

chap. i. s. x. paras. 14-21. 10 Post s pp. 432, 433. According to 

■ 4 44 Baya-Krama Sangraha,” chap. Sastri G. C. Sarkar’s views ( 4 4 Hindu 

f i. s. x. para. 14. Law,” 3rd ed., p.286), they should not 

5 <c i)aya~Krama Sangraba,” chap, have preference of all sakutyas. 
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uncle’s son’s 
daughter’s 
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Paternal 

granduncle’s 

daughter’s 

son. 

Granduncle’s 

son’s 

daughter’s 

son. 

Sapindas ex 
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Maternal 

grandfather. 

Maternal 

uncle. 

His son. 

His grandson. 


Mother’s 
sister’s son. 


Maternal 
great grand- 
father’s line. 
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MATERNAL GREAT GRANDFATHEB’s LINE. [CHAP. XII. 

88. The maternal great grandfather. 

The Agnate Descendants of the Maternal Great 

Grandfather, 

39. His son. 1 

40. His son’s son. 2 

41. His son’s son’s son. 3 

The Cognate Descendants of the Maternal Great 

Grandfather. 

42. His daughter’s son. 

Pundit Bajkumar Sarvadhikari 4 places here the maternal great grand- 
father’s son’s daughter’s son, and grandson’s daughter’s son. 5 

Maternal Then follow the sapinda relations of the deceased through 

frandSer’a ^ 1S maternal great great grandfather. 

' lme- ■ 43. The maternal great great grandfather. 

The Agnate Descendants of the Maternal Great Great 
Grandfather, 

44. His son. 6 

45. His son’s son. 6 

46. His son’s son’s son. 6 

The Cognate Descendants of the Maternal Great Great 
Grandfather. 

47. The maternal great great grandfather’s daughter’s son. 7 

Pundit Pvajkumar Sarvadhikari 8 places here the maternal great great 
grandfather’s son’s daughter’s son, and grandson’s daughter’s son. 9 

Then apparently come the persons who, although sapindas , 
are not included in the foregoing enumeration, viz. — 
otter 48. The maternal grandfather’s son’s daughter’s son. 

mpindas 

ex perts ■ ' ■ ’ ” ' “ ' ' ; 1 — 

maierna , i “ Daya-Krama Sangraha,” chap, 4 * ‘ Law of Inheritance,” p, 823. 

i. s. x. para. 17. 5 See ante, pp. 429, 430, 43.1, and 

2 See Pudma Coomari Debt v. Court below. 
of Wards (1881), 8 I. A. 89; 8 Calc. 6 “ Daya-Krama Sangraha,” chap. 

/ 302. ;.v i. s. x. para. 19. 

s 4 ‘Daya-Krama Sangraha,” chap. 7 Ibid., para. 20. 
i. s. x. para. 17 ; Braja Kishor Miiter 8 “ Law of Inheritance,” p. 823. 

Mazumdar v. Badha Gobind Bait 9 Ante, pp. 429, 430, 431, and post , 

(1869), 3 B. L. B. A. C. 435; 12 p, 433. 



CHAP. XII.] 


488 


SA-KULYAS, SAMANODAKAS. 

49. The maternal grandfather’s grandson’s daughter’s son. 

50. The maternal great grandfather’s son’s daughter’s son. 

51. The maternal great grandfather’s grandson’s daughter’s 
son. 

52. The maternal great great grandfather’s son’s daughter’s 
son. 

58. The maternal great great grandfather’s grandson’s 
daughter’s son. 

Failing all scqnndas, whether gotraja , or bhinna gotrci, the Succession ©f 
sakulyas 1 succeed. sakulyas , 

Failing all sakulyas , the samanodakas succeed. 1 2 3 and 

In determining rival claims of sakulyas or of samanodakas 8amanodakas ' 
the roles for determining the succession of sapindas 3 are to foe 
applied. 4 

As to inheritance to the property of hermits and members of religions 
orders, see ante , pp. 415, 416. As to escheat, see ante, p. 416. 


1 Ante, p. 419. 

2 Ante, pp. 419, 420. 

3 Ante , pp. 421-423. 

4 Gum Gobind Shciha Manda v. 


Anand Lai GJiose Mazimdar (1870), 
5 B. L. R. 15, at p. 39 ; 13 W. R. 
F. B. R. 49, at p. 59. 



CHAPTER XIII. 


STBIDHAN PROPERTY. 


Meaning of 
** Stridhana .” 
“ Daya- 
Bhaga.’ 5 


“ Mitak- 
shara.” 


u Mayukha.” 


Property held by women is called “ Stridhana 1 This 
expression is, under the “ Daya-Bhaga,” 2 3 confined to property 
which “ she has power to give, sell or use, independently of her 
husband’s control.” This is sometimes described as “ technical 
siridJian. ,i In the “ Mitakshara 99 3 the expression is not used 
in any technical sense. It includes all kinds of property held 
by a woman. 

Property received by a woman by inheritance, and in which 
she has only a restricted interest, is dealt with in Chap. XV;; 
post This chapter deals only with other property belonging 
to a female. 

Except that the rules for inheritance of sullca differ from those in the 
case of other kinds of stridhana , the “Mitakshara” does not distinguish 
between different kinds of stridhana. 

No distinction is made in the “Mitakshara” between property in- 
herited by a woman from a male and from a female. 4 According to the 
“Mitakshara,” whatever is lawfully acquired in any manner by a woman, 
married or not, is her stridhana . 5 

The author of the “ Mayukha,” “ like the author of the 4 Mitakshara,’ 
declines to look upon the enumeration of specific kinds of stridhan in 
the old Smriti texts as exhaustive. He includes under the name all that 
under the law becomes the property of the woman, only, unlike the author 


1 “ Stri” woman ; “ Dhana” pro- 
perty. 

2 Chap. i. s. i. para. 18. 

3 Chap. ii. s. xi. paras. 3, 4. See 
Sheo Shankar Lai v. Debi Sakai (1903), 

30 I. A. 202, at p. 205 ; 25 All. 468, 
at p. 472 ; 7 C. W. N. 831, at p. 837 ; 

5 Bom. L. R. 828; Vijiarawjam v. 
Lahshuman (1871), 8 Bom. H. C. O. €. 
244, at p. 272 ; Gandhi Maganlal v. 
Jadab(Bai) (1899), 24 Bom. 192, at p. 
217 ; Virasangappa Shetti v. Mudrappa 
Shetti (1895), 19 Mad. 110, at p. 118. 
The Southern Indian authorities seem 


to limit the expression “ stridhana ” 
to the cases where the wife has com- 
plete control over property, see 
“ Daya-Vibhaga (Burnell’s transla- 
tion), pp. 40-42; “Smriti Chand- 
rika,” chap. ix. s. i. 

4 Gandhi Maganlal v. Jadab { Bai ) 
(1899), 24 Bom. 192, at p. 2X7 ; I 
Bom. L. R. 574. 

5 Chap, ii. s. xi. ; SaUmma v. 
Lutchmana Reddi (1897), 21 Mad. 100, 
at p. 103 ; past, p. 440. See Banerjee's 
“ Hindu Law of Marriage,” 3rd eel., 
pp. 291-296, 




CHAP, XIII.] 


CLASSIFICATION.. 


of the c Mitakshara, 5 he distinguishes the specific kinds enumerated in 
the texts from those which are not so enumerated, for purposes of 
inheritance/ 5 1 

Ancient writers described stridhan property with regard to stridhan 
the then usual modes of acquisition of property by a bride or ancient 
wife, as such ; but such descriptions are not exhaustive. 1 2 - 

Sources of property which with the change of ideas and habits became 
possible to a woman, such as property acquired by her by her own 
exertions, or by investment and speculation, would now be treated as 
siridhana . 3 

There is no special rule as to the burden of proof in a case where there Proof, 
is a question whether certain property is stridhan property or not. The 
ordinary rules of burden of proof in the case of claims to property will 
apply, 4 5 and if a woman is out of possession and claims property as her 
stridhan she may have to prove her right. It has been held that where 
she claims property as her stridhan as against creditors of her husband, the 
burden is upon her. 5 

Stridhan property is classed according to the time when Classification 
the woman acquired it. of sindhan ' 

If given at the time of the nuptials, it is styled “ Yautaka” 6 

If acquired by her at any other time, it is styled 
“ -Ayautaka” 7 

Property promised at the time of the marriage, but not given until after 
the marriage, is 46 AyautalcaP 8 

Property acquired by a woman in the following ways were Descriptions 
described as stridhan in the shasiras and Codes 9 : — of stndkan, 

I. Gifts at the time of marriage (yautaha). These include — 


1 Manila l Bewadat v. Bewa (Bad) 
(1892), 17 Bom. 758, at p, 769 ; 
Vijianmgam v. Lalcshuman (1 87 1 ), 8 
Bom. H. C. 0. C. 244, at p. 260 ; post , 
p p. 452, 453. 

2 See “ Mitakshara,” chap. ii. s. xi. 
para. 4. 

3 Post. p. 440. 

4 See Ban Bijai Bahadur Singh 
(Dhvan) v. Indarpal Singh (1899), 26 
I. A. 226 ; 26 Calc. 871 ; 4 C. W. N. 
1 ; 2 Bom. L. B. 1 ; Bar ay ana v. 
Krishna (1884), 8 Mad. 214 ; Chow - 
drani v, Taring Kanth Lahiry (1882), 
8 Calc. 545; 11 C. L. B. 41. 

5 BrojomoJmn Mytee y, Badhtt 


Koomaree (Mussamat) (1864), W. R. 
C. B. 60 ; Lamb v. Govind Money 
(Musst.) (1852), Ben. S. I). A. p. 125. 

6 From “ Y-ufa 55 (joined together), 

“ Daya-Bhaga,” chap. i. s. ii. paras. 
13, 14; “ Vyavahara Mayukha,” 

chap. iv. s. x. para. 17 ; “Smriti 
Chandrika,” chap. ix, s. iii. para. 13. 

7 “ Daya-Krama Sangraha,” chap, 
ii. s. iv. para. 1. 

8 Mahendrd Nath Maiiy v. Gins 
Chandra Maiiy (1915), 19. Calc. 1287. 

9 Sarkar’s “Hindu Law, 5 ’ 3rd ed. , 
pp. 364-366 ; Banerjee’s “ Law of 
Marriage,” 3rd ed., pp. 279 et sea. 
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(a) (AShyagnika stridhana) Gifts before the .nuptial fire, i 
ix. at the actual marriage ceremony. 

(b) (Adhyavahanika stridhana). Gifts received at the time 
of the marriage procession 2 or at any time of the marriage 
ceremonial (which lasts for several days) before or after the 
effective ceremonjL 1 2 3 

The question whether a particular ceremony is a part of the marriage 
ceremony may be a question of the custom of a caste or district . 4 

Except under the “ Daya-Bhaga ” 5 these include gifts given at the 
time by strangers . 6 

II. Sullca (gratuity). 

According to the more usual view, this was the gratuity for the receipt 
of which a girl is given in marriage . 7 It was originally paid to the father 
as the price of the bride, but when that was forbidden the father received 
it for the bride, and it became her property , 8 as her dowry. 

According to the “ Viramitrodaya,” 9 sullca is what is received by 
the bride or a married woman as a price of household furniture; con- 
veyance, milch cattle, and ornaments. That work goes on to say : 10 
“It has been explained in the c Madanaratna , 5 that the price of house- 
hold furniture, etc., which is taken from the bridegroom or the like for 
giving (in marriage) the bride, in the shape of the bride’s ornaments, is 
the fee or sulka. In the 4 Mitaksliara,’ however, it is said that the fee 
or sullca is that which, having been taken, the bride is given in marriage. 
But in both (the books) it is intended that the father or the like takes on 
the understanding that it is to belong to the bride ; because otherwise, 
in the absence of her right thereto the application of the denomination of 
woman’s property to it would be unreasonable.” 


1 “Manu,” chap. ix< para. 194; means time previous and posterior to 

“Karada Smriti ” (Jolly’s transla- the actual time of marriage. This is 

iion), p. 95; “Vishnu” (“ Virami- described in the treatise on marriage 
trodaya,” G. C. Sarkar’s translation, to begin from the sraddha for pros- 

p. 220); “ Mitakshara,” chap. ii. s perity and to end with the ceremony 

xi. para. 2 ; Ghuramun Sahu v, Gopi of prostrating before the husband.” 
Baku (1909), 13 0. W. N. 994, at p. 4 Bisioo Per shad Burral v. Padha 
996. ' Boonder Nath (1871), 16 W. R. C. R, 

2 “Mann,” chap. ix. para. 194; 304. 

“ Narada Smriti ” (Jolly’s transla- 5 Chap. iv. s. i, para. 6. 

tion), p. 95. According to some 6 See W. Macnaghten’s “Hindu 
authorities this class of gifts includes Law/’ chap. ii. pp. 121, 122 ; Cole- 

gifts at- the time of the first visit to brooke’s “Digest,” chap. iii. pp. 559, 
the husband’s house for the purpose 560. 

of staying there ( dviragamama ), G. O, 7 “ Mitakshara,” chap. ii. s. xi. 
Sarkar’s “Hindu Law/’ 3rd ed./ p. para. 6. 

364. ^ s See Ghose’s “ Hindu Law,” 2nd 

5 See Bistoo Pershad Burral v. ed., p, 314. 

Padha Boonder Nath (1871), 16 9 G. C. Sarkar’s translation, pp, 

W. R. C. R. 115. In the “ Daya- 222, 223. 

tattwa ” (G. C. Sarkar’s translation, 10 Ibid., p. 223. 

p. 54) we find, “ The time of marriage 


* 
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I A different meaning of sulka is 'given in the following paragraphs of 

the 44 Daya-Bhaga 15 1 : — 

1 Para. 20. “ What is given to a woman by artists constructing a 

j house or executing other work, as a bribe to send her husband or other 

j person of her family to labour on such particular work is her fee. It is 

I: the fruit of labour since its purpose is to engage a labourer.” 1 2 3 Para. 21, 

{ u Or a fee is that which is described by Vyasa, 3 4 what is given to bring 

the bride to her husband’s house is denominated her fee.’ That is what 
is given by way of bribe or the like to induce her to go to the house of her 
husband.” 

Sastri G. 0. Sarkar 4 says : The bridegroom’s price also, which, accord- Bndegroom’s 

ing to recent practice originating in the moral and religious degradation P 110 "* 
of the so-called educated man, is extorted by the bridegroom’s party from 
the bride’s father, must on similar and stronger grounds of equity be con- 
sidered to be the bride’s slridkana, and the recipient must be held to be 
trustee for her.” It is submitted that there are no grounds in law for this 
proposition, and it does not appear that in practice this money is treated 
as belonging to the bride. 

III. Adhivedanika, or the compensation given by a husband 

to bis wife, on his taking a second wife . 5 6 marriage. 

IV. Gifts made to a wife after marriage by her relations or Gifts after 

° J marriage. 

by her husband’s relations ( anwadeyika). 0 

This obviously does not include family jewels lent to her for use. 7 


1 Chap. iv. s. iii. paras. 20, 21. grant of a lease reserving annual 

2 See Colebrooke’s “ Digest,” iii. rent) ,* it includes gifts from parents 

p. 568. This paragraph arises from or husband, Sitahai v. Wamntrao 

Jimutavahana having adopted a (1901), 3 Bom. L. B. 201. “ Manu,** 

reading of the text of Katyayana chap. ix. para. 194, and “ Kara da 

defining a fee or sulka in which there Smriti ” (Jolly’s translation), p. 95, 

is the word ■ * karminam 55 (workmen) refer to gifts by a mother, brother, 
instead of “ karmanam” (acts), “Vira- and father. “Mann,” chap. ix. s. 
mitrodaya” (G. C. Sarkar’s transla- 195, refers to gifts by the husband’s 
tion), p. 223. family. “ Vishnu ” (“ Viramitro- ■ 

3 Colebrooke’s " Digest,” iii. p. 570. day a,” G. C. Sarkar’s translation, p. 

Whether this be called sulka or not it 220) speaks of “ what is given by 

belongs to the woman, see Strange’s the father and mother, the son or the 

ct Hindu Law,” vol. i. p. 29. brother,” and also of what is given 

4 y Hindu Law,” 3rd ed. } p. 365. by the “band'fms” cc Mitakshara,” 

5 ■“ Vishnu ” {“ Viramitrodaya,” chap. ii. s. xi. paras. 5-7. Additional 

G . CV Sarkar’s translation, p. 220); presents given by a father after 

* 4 Mitakshara,” chap. ii. s. xi. para. 2. marriage come under this head. 

See ante, p, 36, „ although he gave others at the 

6 Basanta Kumari Debi v. Kwnik- marriage, Copal Chandra Pal v. Bam 

shya Kumari Debt (1905), 32 I. A. Chandra Pmmcmih (1901), 28 Calc. 

181; S3 Calc. 25; 10 C. W. N. 1 ; 311. 

7 Bom. L. B. 904 (bequest by a 7 “Vyavaiiara Mayukha,” chap, 
brother) ; Pam Qcpal BhuUaclmrjee v. iv. s. x. para, 6 ; “ Smriti Chandrika,” 
Narain C hinder Bandopadhya (1905), chap. ix. s. i. para. 11, 

33 Calc. 315 ; 10 0. W. N. 510 (a 
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[CHAP. XHt. 


Property in V. Property gi yen for the purpose, or in lieu, of main- 
tenance. n " tenanee , 1 but not property allotted on partition to a wife or 
widow . 2 3 

Arrears of maintenance due to a Hindu widow at the time of her death, 8 
and property purchased with money given to her for maintenance, 4 are 
her stridhana , 

Property VI. Property belonging to a woman before marriage, 

when maiden. w j 3 Le jjj 3Ler obtained by gift 5 or otherwise. 

Gifts' by VII. Gifts or bequests by the husband ( priiidaita ), 6 whether 

husband. 0 f mova bi e or immovable property . 7 


Gifts by 
strangers. 


As to gifts or bequests of immovable property by a husband to his wife, 
see posit PP* 441-443. 

Ornaments bought by the husband for investment, 8 or for use only on 
special occasions, 9 would not be the stridhan property of the wife. 

The following modes of acquiring property were also referred 
to . . 

Presents by strangers given after the time of the marriage 
and during coverture. 


The “ Viramitrodaya,” 10 “Daya-Bhaga,” 11 and “Smriti Chandrika,” 12 
while classing these as stridhan , assert the husband’s dominion over them. 
They are really treated as presents to the husband. 13 

“It may . . . be deduced from the texts that, as a rule, it is only 
gifts obtained by a woman from her relations, and her ornaments and 


1 Doorga Koomoar (Mussamut) v. 
Teg oo Koonwar (Mussamut) (1866), 
5 W. R. M. A. 53; Nellaihumaru 
Ohetti v. Marakathammal (1876), 1 
Mad. 166; Suhramanian Ohetti v. 
Arunachdam Ohetti (1904), 28 Mad. 1. 

z Ante, p. 336. 

3 Court of Wards v. Mohessur Roy 
{Rajah) (1871), 16 W. R. C. R. 76; 

Daya-Bhaga,” chap, iv, s. i. para. 
15. 

4 Suhramanian Ohetti v. Amnache - 
lam Ohetti (1904), 28 Mad. 1. 

5 See Judoonath Sircar v. Bussunt 
Coomar Roy Ohowdhry (1873), 11 
B. L. R. 286 ; 19 W. R. 0. R. 264 ; 
“ Mann,” chap. ix. para. 200. 

6 Lit. gifts in token of love. This 
expression includes gifts by relations. 

7 See <c Mann, 7 ’ chap, ix, s. 1 95 ; . . 


“ Narada Smriti ” (Jolly’s transla- 
tion), p. 95 ; Venkata Rama Rao v. 
Venkata Suriya Rao ( 1880), 2 Mad. 
333 ; 8 C. L. R. 309 ; S. G. in court 
below (1877), 1 Mad. 281; Radha 
( Musst ) v. Bisheshur Dass (1874), 6 
N. W. P. 279. 

8 See G. 0. Sarkar’s “ Hindu Law,” 
3rd ed., p. 365. 

9 Radha (Musst) v. Bisheshur Dass 
(1874), 6 N. W. P. 279. 

10 G. C. Sarkar’s translation, p. 
22 1. 

11 Chap. iv. s. i. para. 20 ; Ram- 
dulol Sircar v. Joymoney Dahey 
(Sreemutty) (1816), 2 Morley’s “ Di- 
gest,” 65. 

12 Chap, ix, s. i. para. 16. 

13 See G. C. Sarkar’s " Hindu Law,” 
3rd ed., p. 365. 



CHAP. XIII.] 


OTHEll MODES OF ACQUISITION. 


439 


apparel, that constitute her stridhana ; and that the only gifts from 
strangers which come under that denomination are presents before the 
nuptial fire, and (according to some) presents made at the bridal procession. 

But neither gilts obtained from strangers at any other time, nor her acquisi- 
tion by labour and skill, would constitute her stridhana. 11 1 

Property acquired by a sunnud from Government, in 'which a widow Sunnud from 
gets a full proprietary and transferable right, is descendible to her heirs, 1 2 Government, 
and it has been held that a service inam w T hich had been enfranchised in a Enfranchised 
married woman’s favour was her stridhana property and descendible to 
her heirs. 3 


Acquisitions made by a woman before or after marriage 
by mechanical arts , 4 labour or skill . 5 * 7 

“ Wealth earned by a woman by the mechanical arts dming coverture 
does not, except in the Benares and Maharashtra school, become her slrid- 
liana . 1 1 0 


The “ Mitakshara 55 7 adds, “ which she may have acquired “ Mitak- ; 
by inheritance, partition , 8 seizure, or finding.” It also, after 
enumerating the different kinds of stridhan , 9 adds, 46 any other 
(separate acquisition).” 10 

The £< Yiramitrodaya ” defines stridhana as property whereof “ viramitro- 
a woman is the owner . 11 


daya.’ 


This clearly does not include, except in Bombay, 12 property acquired 
by a woman by inheritance, 13 and Sir G. D. Banerjee 14 argues that the 
expression in “ Yajnavalkya ” was not intended to bear the full meaning 
attributed to it by the “ Mitakshara.” 

Although women may not have an absolute interest in property acquired 


1 Banerjee’s “ Hindu Law of Mar- 
riage,” 3rd ed., p. 287. See, however, 
below. 

2 Brig Tndar Bahadur Singh v. 
Janhi Koer (Bailee) (1877), 5 1. A. 
1 ; 10.L.B.318. 

3 Salemma v. Lutclmana Beddi 
(1897), 21 Mad. 100 ; see post , p. 466. 

4 Such as painting and spinning, 
Maenaghten’s “Hindu Law,” vol. 
ii. p. 241. 

5 Kandalam Rajagopalacharyulu v. 
Secretary of State (1913), 38 Mad. 997, 
where the property was earned by the 
joint exertions of the husband and wife. 

G Banerjee’s “ Law of Marriage,” 
3rd ed., pp. 322, 323. 

7 Chap. ii. s. xi. para. 2. See also 

“ Yyavahara Mayukha,” chap. iv. s. 

x. para. 26; fijiarangam r. Lahslm - 


man (1871), 8 Bom. H. 0. 0. 0. 244, at 

p. 260 . 

8 See ante, pp. 331-336. 

9 Chap. ii. s. xi, para. 1. 

10 See also “Vyavahara Mayukha,” 
chap, iv. s. x. para. 2. 

11 G. C. Sarkar’s translation, p. 221, 
See also “Yyavahara Mayukha,” as 
interpreted in Banerjee’s “ Hindu 
Law of Marriage,” 3rd ed., p. 292. 

12 Post, p. 467. 

13 Bhugwandeen JDoobey v. Myna 
Baee ( 1867), 11 M. I. A. 487 ; 9 
W. K. P. C. 23; Thahoor Deyhee 
( Mussimat ) v. Baluk Bam ( Rai ) 
(1866), II M. L A. 139; 10 W. E. 
P. C. 4 ; 2 Inch Jur. N. S. 106 ; post, 
pp. 464-466. 

14 “ Hindu Law of Marriage,” 3rd 
ed., pp. 289, 290. 
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by inheritance, 1 or partition, 2 the income of such property is at their 
disposal. 3 4 

There is nothing to prevent women owning property, even 
though it may not have been acquired in any of the modes 
enumerated by the ancient writers. 

“ We are not prepared to hold that the rules of Hindu law are so inelastic 
as to he capable of application only to such descriptions of interests in 
property as formed the subject-matter of transactions at the time when 
the rules were first formulated. 55 4 

Property purchased by a woman from funds, or from the 
proceeds of property to which she is absolutely entitled, or in 
exchange for property to which she is so entitled, belongs to her 
absolutely, and she can dispose of it by will or otherwise, 
whether it be movable or immovable . 5 

As to accumulations of income of inherited property, see post , pp. 474, 
475. 

As to a married woman’s power to contract, see ante, p. 75. 

Property acquired by adverse possession 6 is under the 
absolute control of a woman, and passes to her stridhan 
heirs . 7 

A woman’s interest in her stridhan property is measured by 
her power to deal with it. 

44 During maidenhood, excepting the disqualification by 
reason of nonage, a Hindu female labours under no other 
incapacity as regards her power over her stridhana , and, except 
in the capacity of guardian, her father and her other relations 
have no control over it.” 8 On her marriage she would retain 
the control over such property. 


1 Post, pp. 464, 465. varayya v. Tirtha Sami (1 877), I Mad. 

2 Ante , pp. 331-336. 307 ; N eliaihumaru Chetti v. Mam - i 

8 Post, p. 471. kathammal (1876), 1 Mad. 166 ; Subra - 

4 Pam Gopal Bhuttacharjee v. Na- manian Chetti v. Arunachelam Chetti 

min Chandra Bandopadhya (1905), (1904), 28 Mad. 1. 

33 Calc. 315, at p. 319; 10 C. W. N. 6 See post, p. 509. 

510, at p. 511. 7 Kanhai Ram v. Amri ( Musammat ) 

5 Luchmun Ckimder Geer Gossain (1910), 32 All. 189 ; Mohim Chunder 

v. lialli Churn Singh (1873), 19 Sanyal v. Kashi Kant Sanyal (1897), 

W. B. G. B. 292 ; Venkata Rama Pao 2 C. W. N. 161. 

v. Venkata Suriya Ran (1877), 1 8 Banerjee’s “Law of Marriage, 59 

Mad. 281 ; S, C. on appeal (1880), 3rd ed., pp. 329, 457, 458. 

2 Mad. 333 * 8 C, L, R. 304; Mada - 
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All property given 1 or bequeathed a to a woman by her Xauaayika. 
husband, her relations, or his relations, before or after marriage , 3 
is termed her “ saudayika ” (lit. gifts of affectionate kindred), 
and, except in the case of gifts by her husband , 4 is absolutely at 
her disposal . 5 

Property into which such property has been converted is also absolutely 
at her disposal. 6 

The testamentary power of a Hindu female is commensurate with her 
power of disposition in her lifetime. 7 

Except in cases to which the Hindu Wills Act, 1870, or the oiftotimmov. 
OudliEsfates Act, 1869, applies , 8 a gift or devise by the husband 
of immovable property 9 to his wife without express words t0 wife - 
creating an absolute interest, conveys only the interest of a 
widow . 10 

1 Gosaien Chund Kobraj v. Kishen - Morley’s “Digest,” ii, 65. 

nmnnee (Mussammaut) (1836), 6 Ben. 3 Muthukaruppa Pillai v, Sella- 
Bel. R. 77 (2nd ed., 90) (gift by a thammal (1914), 30 Mad. 298. 
brother, and by a father’s brother’s 1 Banerjee’s “Law of Marriage,” 
son); Doorga Koonwar (Mussamut) 3rd ed., p.328 ; Teencoivrec Chatter jce 

v. Tejoo Koonwar ( Mussamut ) (1866), v. Denomth Banerjee (1805), 3 W. R, 

5 W. R. M. R. 53 (gift by a son) ; 0. R. 49. 

Madavarayya v. Tiriha Sami (1877), 5 See post, p. 443. 

1 Mad. 307 (gift by father) ; J eeivun 6 Venkata Kama Kao v. Venkata, 

Punda v. Sona (Mussumai) (1869), Suriya Kao (1880), 2 Mad. 333 ; S. C. 

1 N. W. P. 66 (gift by husband) ; Kowvenkda MaJiapati v. Mohipati 
Kashee Ghunder Roy Ghowdhry y, S Uriah, 8 0. L. R. 304. 

Gour Kiskore Gooho (1868) ; 10 W. R. 7 Ibid. 

O. R. 139 (ditto); Venkata Kama 8 Guralapathi Ohunna Curmiah v. 

Kao v. Venkata Suriya Kao (1880), Cota Nammalwariah (1909), 33 Mad. 

2 Mad. 333; 8 C. L. R. 304 (ditto) ; 91. Post, p. 443. 

Radha ( Mussumai ) v. Bisheshur Bass 0 With this is classed every kind 

(1874), 6 W. P. 279 (ditto); of property producing a periodical 
Basanta Kumari Debi v. Kafnikshya income ; Vijiarangam v. Lakshuman 
Kumari Debi (1905), 32 I. A. 181; (1871), 8 Bom. H. C. O. 0. 244, at p. 

33 Calc. 23 ; 10 C. W. N. 1 ; 7 Bom. 265. CL Sakharam Hari v. Lax-mi - 
L. R. 904 (gift by brother); Munia priya Tiriha Swami (1910), 34 Bom. 
v. Duran (1883), 5 All. 310 (acquired 349 ; 12 Bom. L. R. 157 ; Madhavrao 
from brother) ; Uurrymohun Shaha Morcshwctr v. KasMbai (1909), 34 
v. Shonatun Shaha (1876), 1 Calc. Bom. 287 ; 12 Bom. L. R. 9> 

275 (gift by husband’s father’s sister’s 10 Saroda Smdari Dassi v. Kristo 
son); Bhau y. Kaghunath Krishna Jiban Pal (1900), 5 0. W. N. 300 ; 

Gurav (1905), 30 Bom. 229 ; 7 Bom. Bhoba Tar ini Deb ya v. Peary Ball 

L. R. 936. Sanya l (1897), 24 Calc. 646; 1 

2 Damodar Madhowji v. Parma- C. W. N. 378 ; Koonjhehari Dhur v. 
nandas Jeewandas (1883), 7 Bom. Premchand Dutt (1880), 5 Calc. 684; 

155 (legacy from husband) ; Judoo- 5 0. L. R. 561 ; Ram Narain Sing 
nath Sircar y. Bussunt Goomar Roy v. Pearay BJmgut (1883), 9 Calc, 

Ghowdhry (1873), 11 R. L. R. 286, at 830; 13 0. L. R. 109 ; KnlManbutH 
p. ,295; 1 19 W. R, C. R, 264 (legacy Koer v. Tula-pal Singh (1882), II 

from father); Kamdulol Sircar, v. C. L. R. 204, at p. 207 ; Prositnno 

Joy-money Dahey {SreemuUy). (1816), Goomar Ghose v. Tarruclcmth Sirkar 
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This restriction has no application to movable property given by the 
husband, and invested by the wife in land, 1 and it is not extended to a 
case where a widow obtains an absolute estate by a compromise with her 
husband's relations. 2 

Provided there be a gift of an absolute estate, 3 and a power of alienation 
can be implied, the widow can alienate the property, although there is not 
an express power of alienation. 4 It is submitted that the gift of an absolute 
estate would ordinarily imply a power to alienate. 

There is no presumption that a gift to a mother, 5 daughter, 6 or other 
female relation 7 confers a less estate than would have been conferred 
had she been a male, but in construing a will or deed giving property to 
a female it may be assumed that a Hindu knows, as a general rule, 
at all events, that women do not take absolute estates of inheritance 
which they are enabled to alienate, 8 and the Courts will lean against 


(1873), 10 B. L. R. 267 ; Pabitra 
Dasi v, Damudar Jana (1S71), 7 
B. L. R. 697 ; Jamna Das v. Raman - 
tar Pande (1904), 27 All. 364; Janki 
v. Bhairon (1898), 19 All. 133 ; Mudr 
N Grain Singh v. Pup Kmr (1878), 1 
All. 734 ; Gmput Singh {Baboo) v. 
< runga Per shad (1867), 2 Agra, 230 ; 
MufhtmeenaksM Animal v. Chendra 
Sekhara Ayyar (1902), 27 Mad. 498 ; 
Seshayya v. Narasamma (1899), 22 
Mad. 357 ; Gcmgadaraiya v. Parcme - 
i maramma (1869), 5 Mad. H. C. Ill ; 
Motilal Mithahl v. Advocate-General 
of Bombay (1910), 35 Bom. 279 ; Am- 
balal v. Eema {Bai) (1903), 5 Bom. 
L. R 334; Kotarbasapa v. Ckanverova 
(1S73), 10 Bom. H. C. 403 ; Harilal v. 
Mewa{Bai){lS95),21Bom. 376; “Daya- 
Bhaga,” chap. iv. s. i. para. 23 ; “Smriti 
Chandrika,” chap. ix. s. ii. para. 
10 ; 44 Vyavahara Mayukha,” chap. iv. 
s. x. para. 9 ; “ Saras vati Vilasa,” 
paras. 257, 258. In Bkujanga Ban v. 
Mamayamma (1884), 7 Mad. 387, the 
Court held that although an absolute 
estate was given, there was no power 
of alienation. See Suraj mani ( Musam - 
mat) v. BaU Nath Ojha (1907), 35 
I. A. 17 ; 30 All. 84 ; 12 0. W. N. 231 ; 
10 Bom. L. R. 59 ; Kanliia v. Mahin 
Ball (1888), 10 All. 495 ; Jeewtm 
Panda v. Sana (Mussumat) (1869), .1 
N T . W. P. 66 ; Seth Mulchand Bad - 
harsha v. Mancha {Bai) (1883), 7 Bom. 
491 ; Kesserbai {Bai) v. Hunsraj 
Morarji (1906), 33 I. A. 176, at p. 187 ; 
30 Bom. 431, at p. 442 ; 10 C. W. N, 
802, at p. 807; 8 Bom. L. R. 446 ; 
CJmnilal v. Muli {Bai) (1900), 2 Born. 

R. 46 ; Jairam v. Kessoiojee (1902), 


4 Bom. L. R, 555. See, however, 
Braga Kishera v. Kundana Devi (1899), 
1 Bom. L. R. 287. 

1 Venkata Mama Mao V. Venkata 
Suriya Mao (1880), 2 Mad. 333 ; S. 0. 
Rowvenkata MahapaM v. Mohipati 
8 Uriah (1880), 8 C. L. R. 304. 

2 Sambasiva Ayyar v. V enkataswara, 
Ayyar (1907), 31 Mad. 179 ; S. O. 30 
Mad. 356. 

3 A mere direction that she is to 
remain in possession does not give 
an absolute estate : Brij Lai v. Suraj 
Bikram Singh (1912), 39 I. A. 150 ; 
34 All. 405 ; 16 C. W. N. 745 ; 14 
Bom. L. R. 827. 

4 See Surajmani (Musommat) v, 
MaU Nath Ojha (1907), 35 I A. 17; 
30 All. 84 ; 12 C. W. N. 231 ; 10 
Bom. L. R. 59 ; Janki v. Bhairon 
(1896), 19 AIL 133, differing from 
Koonjbehari Dhxr v. Premchand Dutt 
(3880), 5 Calc. 684 ; 5 C. L. R. 561 ; 
Saroda Sundari Dassi v. Kristo Jiban 
Pal (1900), 5 C. W. N. 300, at p. 303. 

5 Atul Krishna Sircar v. Sanyasi 
Churn Sircar (1905), 37 Calc. 1051 ; 
9 a W. N. 784. 

6 Mamasami v. Papayya (1893), 16 
Mad. 466 ; Kollany Kooer {Mussamut) 
v. Luclmee Pershad (1875), 24 W. R. 
C. R. 395. See Thakur Singh v. 
Nolche Singh (1901), 23 AIL 309. 

7 Mamjeivan Lai (Lola) v. Dal 
Koer (1897), 24 Calc. 406. In Rama - 
chandra Naiker v. Vijayaragavulu 
Naidu (1908), 31 Mad. 349, there was 
an absolute gift to a daughterdn-law 
for her maintenance. 

8 Mahomed Shumsool Hooda [M out- 
vie) v. SJmmkram (1874), 2 I A, 7, at 



CHAP. XIII.] 


CONTROL BY HUSBAND. 


443 


a construction giving her such absolute right. 1 The circumstance that 
the beneficiary is a female may throw light upon the construction of a deed 
or will, but it cannot destroy the effect of express words creat ing an absolute 
estate. 2 

In a case governed by the Hindu Wills Act, 1870, or by 
the Oudh Estates Act, 1869, a mere devise of immovable 
property, even to a wife, passes an absolute estate, unless it 
appears from the will that only a restricted interest was 
intended for her. 3 

Except in the case of saudayiha , 4 and gifts by her 
husband, a woman’s power of disposal over her siridhan property 
is, during coverture, subject to her husband’s consent, and 
without such consent she cannot bequeath it by will when her 
husband survives her, unless he consents to the will. 5 

The “ Smriti Chandrika” 6 says “it must be concluded that women 
possess independent power only over saudayiha and over their husband’s 
donation, except immovables, and that their power is not independent 
over other sorts of property, although they may be stridhana 

“ Acquisitions made by a woman by the practice of a mechanical art 
are subject to the control of the husband, who appears to be entitled to 
the fruits of the wife’s bodily labour.” 7 That is, she cannot alienate it 


pp. 14, 15 ; 14 B. L. R. 226, at pp. Nath Ojha (1907), 35 I. A. 17 ; 30 
231, 232 ; 22 W. R. 0. R. 409, at p. All. 84 ; 12 C. W. N. 231 ; 10 Bom. 
410 ; Badha Prosad Mullich v. Rani- L. R. 59. See Bamachandra Naiker 
moni Dassi (1908), 35 I. A. 118, at p. v. Vijayamgavulu Naidu (1908), 31 
129; 35 Calc. 896, at p. 902; 12 Mad. 349 ; Amarendra Nath Bose v. 
C. W. 1ST. 729, at p. 737; 10 Bom. Shuradhani Dasi (1909), 14 C. W. N. 
L. R. 604 ; Mathura Das v. Bhihan 458. 

Mai (1896), 19 All 16 ; Annaji 3 Acts XXL of 1870, s. 2, and I. of 

Datiatraya v. Ghandrabai (1892), 17 1869, s. 19, applying Act X. of 1865 

Bom. 503; Nunnu Meah v. Krishna - (Ind. Succession Act), s. 82 ; Bhoba 
sawmi (1890), 14 Mad. 274 ; Bhoba Tarini Debya v. Peary Lull Sanyal 
Tar ini Debya v. Peary Lall Sanyal (1897), 24 Calc. 646 ; 1 C. W. N. 578; 
(1897), 24 Calc. 646; 1 C. W. N. Saroda Sundari Dassi r. Kristo Jiban 
578; Seshaya v. Narasamma (1899), Pal (1900), 5 C. W. X. 300. See 
22 Mad, 357 ; Lahshmibai v. Hirdbai Caralapatlii Chunna Cunniah v. Cota 
(1886), 11 Bom. 69; S. C. on appeal, Nammdlwarriah (1909), 33 Mad, 91, 
Hirdbai v. Ldkshnibai ( 1 887) , 1 1 Bom. 4 Ante, p. 441. 

573 ; Venkata Narasimha Ap-pa Boo 5 Bhau v. Baghunath Krishna Gurav 

Bahadur (Bajah) v. Surenani Venkata (1905), 30 Bom. 229 ; 7 Bom. L, E, 
Purushothama Jagannaddha Gopala 936. See Banerjee’s “ Law of Mar- ; 
Bow Bahadur (Bajah) (1908), 31 Mad, riage,” 3rd cd., p. 335. 

321; cf . Sambasiva Ayyar v. Visvcm 8 Chap. ix. s, ii. para. 12. 

Ayyar (1907), 30 Mad. 356; Ganpat 7 G. C. Sarkar’s s; Hindu Law,” 3rd 
Bao v. Bam Chandar (1888), 11 All. ed., p. 365. See <e Viramitrodaya ” 
296. (G. C. Sarkar’s translation), p, 222; 

1 Marital v.Bewa (Bai) ( 1895), 21 “ Vyavahara Mayukha,” chap. ix. 

Bom. 376, at pp. 3S0, 381. s. x. para. 7 ; “ Daya-Bhaga,” chap. 

~ Surajmani (Mnsammat) v. Bahi iv. s. i. paras. 19,20« 


Control by 
husband. 
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without his consent, and he can use it. 1 Katyana says: “ The wealth 
which is earned by mechanical arts, or which is received through affection 
from a stranger, is subject to her husband’s dominion. The rest is 
pronounced to be woman’s property.” 2 

Although there is no provision as to what is to become of “ what is earned 
by mechanical arts or what is received through affection through a 
stranger,” 3 where the woman predeceases her husband, Sir G. D. Banerjee 
considers that Jagannatha’s opinion 4 should be followed, and that the 
property devolves upon the woman’s stridhun heirs according to the “ Mitak- 
shara.” 5 


A husband can in times of pressing need , 6 and then 
only , 7 use his wife’s stridhana of any kind without her 
consent. 


His creditors have no such right. 8 He is bound if he has means 
to reimburse her for the amount so expended. 9 


With the above exception of immovable property given to 
her by her husband, and which she has not a power to 
alienate , 10 a widow has complete control over her stridhan 
property of every kind and whensoever acquired , 11 and can 
alienate it during her lifetime or by will . 12 


There is authority that in the case of immovable property given 


1 Banerjee’s “Law of Marriage,” 
3rd ed., p. 334. 

2 “Smriti Chandrika,” chap. ix. 
s. i. para. 16 ; “ Daya-Bhaga,” chap, 
iv. s. i. para. 19 ; “ Daya-Tattwa,” 
chap. ix. para. 1 ; “ Daya-Krama- 
Sangraha,” chap. ii. s. ii. para. 25. 

3 Ante, pp. 438, 439. 

4 Colebrooke’s “Digest,” vol. iii. 
p. 629. 

5 “ Law of Marriage,” 3rd ed., pp. 
v; 4oS, 459. 

8 See Mohima Chunder Roy v. 

Durga Monee (1875), 23 W. B. C. E. 

184; Tuharam v. Gunaji (1871), 8 

Bom. H. C. A. 0. 129 ; “ Mitakshara,” 

chap. ii. s. 11, paras. 32, 33 ; “ Daya- 

Bhaga,” chap. iv. s. i. paras. 19-25 ; 
“ Vivada Chintamoni ” (Tagore’s trans- 
lation, pp. 264, 265 ; “ Vyavahara 

Mayukha,” chap. iv. s. x. paras. 
7-10 ; “ Smriti Chandrika,” chap. ix. 
s. ii, para. 14 ; Banerjee 5 s “ Law of 
Marriage,” 3rd ed., pp. 330-335, 


1 


7 Sooda Ram, Doss v. Joogul iu- 


shore Goopto (1875), 24 W. R. C. R. 
274 ; Mohima Chunder Roy v. Durga 
Monee (1875), 23 W. R. C. R. 184. 

8 Radha ( Mussumat ) v. Risheshnr 
Dass (1875), 6 N. W. P. 279 ; Tuha- 
ram v. Gunaji (1871), 8 Bom. H. C. 
A. C. 129 ; Hammuckah v. Rungapah 
(1808), Strange’s “ Hindu Law,” 
ii. 23. 

9 Ranerjee’s “ Law of Marriage,” 
3rd ed., pp. 330-333. 

10 Ante, p. 441. 

11 Coiebrooke’s “Digest,” vol. iii. 
p. 62S ; Kullammal , Doe dem v. Kuppu 
Pillai (1862), 1 Mad. H. G. 85; Brij 
Indar Bahadur Singh v. Janhi Koer 
(Ranee) (1877), 5 I A. 1, at p. 15 ; 1 
a L. R. 318, at pp. 325, 326 ; Ven* ' 
kata Rama Ran v. Venkata Buriy a 
Ran (1877), 1 Mad. 281, at p, 286. 

12 Rehary Lall Bandyal v. Juggo 
Mohun Gossain (1878), 4 Calc. 1, at p. 

6 ; 2 C, L. R. 422, at p. 425 ; Nellau 
kumaru Gheiti v. Marakathammal 
(1876), 1 Mad. 166. 
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absolutely by the husband without an express or implied power of aliena- 
tion, the widow has no testamentary power, and that it passes to her 
striclkan heirs, 1 There is nothing expressly said as to this in the Hindu 
law . 2 * * It is submitted that if the property is given absolutely, she can 
deal with it by will. 


1 Blmjanga Rau v. Ramayamtm distinguishable. 

(18S4), 7 Mad. 387. The other autho- 2 Banerjee’s 44 Law of Marriage, 5 ’ 

rities given in Mayne’s 44 Hindu 3rd ed., p. 338. 

Law, 55 8th ed., pp. 541, 542, are 


CHAPTER XIV, 


I 


INHERITANCE TO STBIDHAN PROPERTY. 

Inheritance to property held absolutely by a woman is not 
governed by the rules which govern inheritance to the property 
of a male. 

It is only by the death of the woman that the heir succeeds ; no one 
acquires by birth any interest in stridhan property. 1 

As to the inheritance to property which has been inherited by a woman 
from a male, see ante, p. 367, and 'post, p. 464. 

Principle. The inheritance to a woman’s property varies to some 

extent according to the source from which the property comes. 
It depends upon express texts, and is founded on nearness 
of kin, preference being in some cases given to female 
descendants. 

The doctrine of spiritual benefit has no application to the succession to 
stridhana in the Mitakshara school ; 2 and even in the Bengal school that 
doctrine only applies to remote relations. 3 

When the form of the stridhan property has been changed by exchange, 
sale, or otherwise, succession to the proceeds will be the same as the succes- 
sion to the original property. 

Maiden? s Property, 

Maiden. The schools do not differ as to the property of a maiden. It 

passes in the following order : — 

1 . Uterine brothers. 

2. Mother. 

8. Father. 4 


1 “Smriti Chandrika,” chap. ix. 
s. iii. para. 9. 

2 Qanga Jati (Musammai) v. Glia- 
sita (1875), I All. 46, at pp. 49, 50. 

3 Ibid. ; Toolsee Dass Seal v. 

Liickhymoney Dassee (8m) ( 1900), 4 
C, W. N. 743 j Nogendra Nandini 


Dassi v. Bcnoy Krishna Deb (1902), 
30 Calc. 521, at p. 527 ; 7 C. W. N. 
121, at p. 125. 

4 “ Daya-Bhaga,” chap. iv. s. iii, 
para. 7 ; “ Mitakshara,” chap. ii. 

s. xi. para. 30; “ Smriti Chandrika,” 
chap. ix. s. iii. para. 35 ; C£ Vyavahara 
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4. Her nearest relations, 1 the sapindas of the father being 
preferred to the mother’s relations. 2 

Thus a sister is preferred to a father’s brother’s son, 3 and a father’s 
mother’s sister to a maternal grandmother, 4 and a stepmother to a mother’s 
sister. 5 As to a paternal grandmother, see Gandhi MaganJal v. Jadal ( Bai) 

(1899), 24 Bom. 192 ; 1 Bom. L. R. 574. 

Under the Mitakshara, and the Mayukha, a father’s sister in Bombay 
is preferred to a remote sapinda A 

When a maiden dies after betrothal, the bridegroom is entitled to the Presents by 
presents given by him after deducting all expenses incurred by himself bridegroom, 
or by the parent or other guardian of the damsel. 7 Failing the bridegroom, 
such presents are said to devolve upon her heirs, 8 as above. 


Devolution of Stridhan according to the “ Mitakshara 
Under the “Mitakshara,” the property of a married woman Married 

a woman’s 

devolves as follows : — property. 

I. Sulka 0 apparently goes first to the mother and then- to Mitakshara-.: 
the uterine brothers, 10 but it is not quite settled whether the SuJJca * 
mother does not succeed the brothers. 


On this subject there is a difference of opinion as to the proper transla- 
tion of a text of Gautama. According to the “ Mitakshara ” 11 and the 
“ Mayukha,” 12 it is translated : “The sister’s fee belongs to the uterine 


Mayukha,” chap, iv, s. x. para. 
34 ; “ Vivada Chmtamani ” (P. 0. 
Tagore’s translation), p. 270 ; Nam - 
sayya v. Venhayya , 2 Mad. L. J. 149, 
referred to in VenJcatarama Krishna 
Man v. Bhujanga Mau. (1895), 19 Mad. 
307, at p. 109. 

1 See Dwarlca Nath Moy v. Sarat 
Chandra Singh Moy (1914), 39 Calc. 
319 ; 15 C. W. N. 1036. 

2 Kamala v. BhagiratM (1912), 38 
Mad. 45. 

8 Dwarha Nath Roy v. Sarat Chandra 
Singh Roy (1911), 39 Cal. 319; 15 
0. W, N. 1036. 

4 Janglubai v. J etlia Appaji Mar « 
wadi (1908), 32 Bom. 409 ; 10 Bom. 
L. R. 522 ; Gandhi Maganlal v. 
Jam (Bai) (1899), 24 Bom. 192, at 
x>. 212 ; 1 Bom. L. R. 574 ; “ Vira- 
rnitrodaya ” (O. 0. Sarkar’s transla- 
tion), p. 241. See Banerjee’s “ Law 
of Marriage,” 3rd ed., p. 443. 

• 5 Kamala v. Bliagiraihi (1912), 38 
Mad. 45. 


6 Tukaram v. Narayan (1911), 36 
Bom. 339; 14 Bom. L. R. 89. 

7 “ Mitakshara,” chap. ii. s. xi. 
paras. 34, 35 ; “ Daya-Krama-San- 
graha,” chap, ii. s. i. para. 2 ; “ Smriti 
Chandrika,” chap. ix, s. iii. para, 
34; “ Vyavahara Mayukha,” chap, 
iv. s. x. para. 33 ; Colebrooke’s “ Di- 
gest,” iii. p. 624 ; Strange’s “'Hindu 
Law,” yoL i. p. 38. 

8 “Vyavastha Darpana,” 2nd ed., 
p. 733. ‘ 

9 Ante, pp, 436, 437. 

10 “Mitakshara,” chap. ii. s. xi, 
para. 14, Colebrooke’s note. 

11 Chap. ii. s. xi. para. 14. 

12 Chap. iv. s. x. para. 32. Sastri 
G. 0. Sarkar (“ Hindu Law,” 3rd ed., 
p. 413) says : “ The reason is that it 
originally belonged to the parents ; 
hut later on it was declared to be 
the bride’s stridhan and this rule of 
succession appears to be a compromise 
between the original and the later 
views.” 
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brothers; after (the death of) the mother.’ 1 2 3 4 5 According to the 44 Virami- 
trodaya,” 1 the “ Sniriti Chandrika,” 2 the “ Daya-Bhaga,” 3 and the 
44 Chintamani,” 4 it reads : 44 The sister’s fee belongs to the uterine brothers ; 
after (them) it goes to the mother.” As to this, Sir G. D. Banerjee 5 says ; 
44 Even in the 4 Mitakshara ’ it would appear from the context that it is 
understood in the same sense, for the uterine brothers are mentioned as the 
first among the heirs.” Sastri G. C. Sarkar 6 and Dr. Jogendranath Bhatta- 
eharya 7 also take the view that the brothers succeed first even according 
to the “ Mitakshara ” ; see also Cunningham’s 44 Hindu Law,” p. 119. 

The texts are silent as to the devolution of this kind of siridhan on 
failure of mother and brothers. It would apparently go to the persons 
who succeed to other kinds of siridhan , 

other siridhan II. Other siridhan property 8 devolves, if she has children, 

property. ftg 

Daughter. 1. Unmarried daughter. 9 

2. Married daughter who is “ unprovided for,” 10 ix. who is 
either indigent or childless. 11 * 

8. Married daughter who is “ provided for ” whether she 
has a son or not. 13 

As regards the relative claims of childless, well-to-do daughters and 
indigent daughters, Sir G, D. Banerjee 13 says thus : 44 1 think Vijnanes- 
vara’s meaning is that the rich daughters, whether they have children 
or not, should all be excluded by the indigent daughters, whether they 
are childless or have children. And I presume that the childless daughters 
would be preferred to those having issue only when the competitors axe 
not poor, and their means and circumstances are equal. . In the case of 
daughters who are x^oor in different degrees, no hard and fast rule can be 
laid down ; but a Court of Justice should look to the circumstances of each 
case, and order distribution accordingly.” 


1 G. C. Sarkar’s translation, p. 242. 11 “Mitakshara,” chap. ii. s. xi. 

2 Chap. ix. s. iii. paras. 32, 33. para. 13 ; 44 Vyavahara Mayukha,” 

3 Chap. iv. s. iii. paras. 27, 28. chap. iv. s. x. paras. 20-23 (referring 

4 P. C. Tagore’s translation, p. 270. to yautaha siridhan), post , p. 452. 

5 44 Hindu Law of Marriage,” 3rd 12 Binode Koomaree Dales v. Purd- 

ed., p. 3$l. han Gopal Saliee (1865), 2 W. K 

6 44 Vyavastha Chandrika,” vol. ii. C. E. 175, at p. 177; Mutlmppudaycm 

pp. 523, 550. v. Ammani Animal (1897), 21 Mad. 

7 44 Hindu Law,” 2nd ed., p. 578. 58. 44 It is explained by Apararka 

s 8 alemma v. Lutchmana Peddi and the author of the Kalpataru 

(1897), 21 Mad. 100. As to inherited that 4 unprovided 5 means childless, 
property in the Bombay Presidency, indigent, neglected (by the husband), 
see post, p. 467. or widowed. Vijnanesvara and others 

9 Whether then betrothed or not, attach to the term the first two of 

Banerjee’s 44 Law of Marriage,” 3rd the above meanings.” 44 Viramitro- 

ed., p. 357. day a ” (G. C. Sarkar’s translation), p. 

10 The expression is irrespective of 231. 

the sources of provision, Danno v. 13 44 Law of Marriage,” 3rd ed., at 

Dario (1882), 4 AIL 243. p. 357* 
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It lias been held that comparative poverty is the only criterion settling 
the claims of daughters inter se. 1 Iirone ease 2 the Bombay High Court 
directed an issue as to whether the peculiar circumstances of the daughters 
—one being a widow, and the other married— were so far different as to 
give the widow a prior right of inheritance over the daughter whose husband 
was alive, on the ground that she was an 44 unprovided 5 5 daughter. 

Sir G. D. Banerjce 3 says that “ barren and childless widowed daughters 
are actually preferred to those who have or are likely to have male issue, 
when the means and circumstances of the competitors are equal, 55 

The rule as to the preference of unendowed before endowed 
daughters cannot be extended to other female relations such as 
sisters in Bombay. 4 * 

It has been held in Madras that, where several daughters inherit stridkmi 
property, on the death of one her interest passes to the survivors 3 as heirs 
of their mother. This is disputed by Sir G. D. Banerjee, 6 who points out 
that sons inheriting their mother’s stridhana take as tenants in common 
without any right of survivorship. 7 

A prostitute daughter would apparently come after all other daughters, 8 

4. Daughter’s daughter. 9 ■ : 

They take per stirptes . 10 

5. Daughter’s son, 11 j 

6. Son. 12 ! 


Daughter*! 

daughter. 


Daughter’s 
son, ' 

Son. 


1 Poll v. Narotum Bapu (1869), 6 
Bom. H. 0. A. 0. 183 ; Audh Human 
v. Chandra Dai (1879), 2 All. 561. 

a Bakiibai v. Manchhabai (1864), 

2 Bom. H. C. 5, followed in Poll v. 
Narotum Bapu (1869), 6 Bom. H, C. 
A. G 183. 

3 “ Law of Marriage, 55 3rd ed., 
pp. 358, 359. 

4 Bhagirthibai v. Bay a (1881), 5 

Bom. 264, 

6 Sengamalathammal v. Valmjnda 
Mvdali (1867), 3 Mad. H. C. 312, at 
p. 317, 

G “ Law of Marriage,” 3rd ed,, pp. 
362, 363. 

7 Karup-pai NacMar v. Sankarana- 
yem Gheity (1903), 27 Mad. 300 ; Parson 
(Bar) v. Swift (Bai) (1912), 36 Bom. 
424 ; 14 Bom. L. R. 400, see ante, p. 
254. 

8 See Tara v. Krishna (1907), 31 
Bom. 495 ; 9 Bom. L. R, 774, post, 
p. 463, and ante, p. 388. 

9 “Mitakshara,” chap. ii. s. xi. 

para, 15 ; “ Smriti Chandrika,” chap, 

xx. s. iii. para. 21,* “Mann,” chap. 

lx, para. 193; Submmaman Ohetii v. 


Anmachelam Clieiii (1904), 28 Mad. 1. 

10 “ Mitakshara,” chap. ii. s. xi. 
para. 16, ante, p. 307 ; W. Macnagh- 
ten’s “ Hindu Law,” p, 121. 

11 “ Mitakshara,” . chap. ii. s. xi. 
para, 18 ; “ Vyavahara Mayukha,” 
chap. iv. s. x. para. 20. Sir G. D. 
Banerjee/s “ Law of Marriage,” 3rd 
ed., pp. 364, 365, considers that this 
does not include the adopted son of a 
daughter. 

12 Karuppai Nachiar v. Sankara - 
naryanan Chetiy (1903), 27 Mad. 300 ; 
“Mitakshara,” chap. ii. s. xi. para. 39. 
The difference between the Benares 
and the Bengal school (post, p. 457) 
in the rights of sons arises . from 
different constructions of “ Manu,” 
chap. ix. para. 192. ; See BanerjeoA 
“ Law of Marriage,” 3rd ed., pp. 
366, 367. As to the. rights of an 
adopted son, see ante , p. 181. The 
share of an adopted son in case of 
the birth of a legitimate son after 
the adoption, is apparently the same 
as in the ease of inheritance to males 
(ante, pp. 187, 188 ; Banerjee’s “Law 
of Marriage, 3rd ed., pp. 364, 365), 

2 G 


Son’s son. ’’ t 


Succession to 

childless 

woman. 

If married in 
Brahma form. 
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As to stepsons, see post, p. 454. “ Sons ” exclude son’s sons, whose 

lather is dead. 

It has been held that there is no benefit of survivorship between co-heirs 
inheriting stridhan property, and that sons take as tenants in common, not 
as joint tenants, even if they be members of a joint Mitakshara family ; 1 
but it is submitted that where the sons, or other male co-heirs, hold the 
property jointly and are members of a Mitakshara joint family, there is a 
right of survivorship. 2 


i. 


Son’s son . 3 


Grandsons by different sons inherit per stirpes and not per capita . 4 

There is authority that the adopted son of a natural son in competition 
with another natural son takes only the share which his father would have 
had had he been an adopted son. 5 

The succession to a childless woman depends upon the form 
of the woman’s marriage. 

If she has been married in the Brahma form , 6 and the 
marriage will he presumed as being in that form 7 (even in the 
case of Sudras if the parties belong to a respectable family ), 8 
the property goes to her husband , 9 and after him to his nearest 
sapindas , in order 10 of their rights of succession to him. 


1 Karuppai Nachiar v. Sankara- 
narayanan Chetty (1903), 27 Mad. 300; 
Parson (Bai) v. Somli (Bai) (1912), 
36 Bom. 424 ; 14 Bom. L. R. 400. 

2 See Venkayamma Garu {Raja Che - 
iikani) v. V ehkataramanayamma ( Raja 
Chelikani) (1902), 29 I. A. 156, at 
p. 165 ; 25 Mad. 678, at p. 687 ; 7 
C. W. N. 1, at p. 8 ; 4 Bom. L. R. 
657 ; Kaiama Natchiar v, Shivagunga 
{Rajah of) (1863), 9M. I. A. 543, at p. 
615 ; 2 W. R. P. C. 31, at pp. 39, 40 ; 
. “ Mitakshara,” chap. i. s. iv. para. 2 ; 
Colebrooke’s “Digest,” vol. iii. p. 
603 ; ante, pp. 238, 239. 

3 “ Mitakshara,” chap. ii. s. xi. 
para. 24. 

4 “Smriti Chandrika,” chap. ix. s, 
iii. para. 25; tc Vyavastha Chandrika,” 
vol. ii. pp. 535, 552. See ante , p. 367. 

5 Raghubanund Boss v. Sadhu 

Churn Doss (1878), 4 Calc. 425 ; 3 

O. L. R. 524 ; “ Dattaka Chandrika ” 
(Bharat Chandra Siromani’s edition), 
p. 30, referred to in Banerjee’s “ Law 
of Marriage,” 3rd ed., p. 373, note 6. 
See Nagindas JBhugwandas v. Bachoo 
Hurkissondas (1915), 43 L A. 56 ; 40 
Bom. 270 ; 18 Bom. L. R. 172. 

8 Ante, p. 54. . 


7 Jagannath Prosad Gupta v. 
Runjit Singh (1897), 25 Cake. 354; 
Authikesavulu Chetty V. Ramanujam 
Chetty (1909), 32 Mad. 512. In 
Moosa Haji Joonas v. Abdul Rahim 
Haji (1905), 30 Bom. 197, at p. 203 ; 
7 Bom. L. R. 147, Jenkins, C.J., said : 
“ The legal consequences of the classes 
of marriage, the approved and the 
disapproved vary according as their 
leading characteristics are blame- 
worthy or not, and suggest the 
inference that it is the quality and not 
the form of the marriage that decides 
the course of devolution.” In that 
case a marriage by Cutchi Mcmons 
was treated as being in the approved 
form, and the same reasoning would 
apply to marriages by Brahmos and 
other Hindus, who do not marry 
according to strict Hindu forms. 

8 Jagannath Raglmnaih v. Narayan 
(1910)/34 Bom, 553; 12 Bom. L. R, 545. 

8 Bee Bkau v. Raghunath (1905), 
30 Bom. 229 ; 7 Bom, L. R. 936. 
He takes before a stepson ; Bhima - 
charya v. Ramacharya (1909), 33 Bom. 
452 ; 11 Bom. L. R., p. ; 654. 

10 “Mitakshara,” chap. ii. s. xL 
para. II ; Jagannath Prosad - Gupta, 
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The order oi succession after the husband is to some extent the subject 
of dispute. 1 Sir G. D. Banerjee 2 accepts Kamalakara’s interpretation of 
the “ Mitakshara,” according to which “ the successive heirs after the 
husband would be the stepson, 3 the step grandson, 4 the rival wife, 5 the 
step daughter, 6 her son, the husband’s mother, his father, his brothers, 7 
their sons, 8 and the husband’s other golraja sapindas and bandhm in 
the order in which they inherit his property.” 

The husband’s sister’s sons are preferred to the husband’s paternal great 
grandfather’s great grandsons, 9 and to the woman’s own sister’s sons. 10 

The husband’s brother’s daughter’s son comes before the sister’s 
daughter’s son. 11 

A remote sapinda of the husband was held entitled to succeed in Cham- 
pat v. Shiba (1886), 8 All. 393. 

According to the “ Mitakshara,” the property would then go to the 
woman’s blood relations, 12 but there is a question whether the samano - 
dakas of the husband do not come before such relations. 13 

If she has been married in the Asura form u (or apparently if married in 
if in any local or special form 15 } the stridhan of a Childless Amrah)imt 
married woman goes to her mother, then to her father, and 
then to her father’s next of kin , 16 and failing them to the 
mother’s next of kin , 17 


,V. Munjit Singh (1897), 25 Calc, jee (“ Law of Marriage,” 3rd ed., p. 
354 j Champat v. Shiba (1886), 8 All. 406) considers that stepdaughters 
893 ; Kanahammal v. Ananthamathi come before stepsons. 

Ammal (1912), 37 Mad. 293. 7 Full brothers being preferred to 

1 G. I). Banerjee’s “Law of half-brothers, Parmappa v. Slrid« 
Marriage,” 3rd ed., pp. 375-377. dappa (1906), 30 Bom. 607. 

2 Ibid., p. 379. 8 Bachha Jha v. Jugmon Jim 

3 Natural and adopted stepsons (1885), 12 Calc. 348 (a Mitliila ease), 

take equally : Gungadlmr Bogla ( Ku - 9 Mohun Pershad Narain Singh v, 

mar) v. Him Lai Bogla[Ku?nar){ l§ 16), Kishen Kishore Narain Singh (1893), 

43 Calc. 944 ; 20 G. W. N. 489. In 21 Calc. 344 (a Mithila case). 
Bralmappa v. Papanna (1889), 13 10 Ganeshi Lai v. Ajudhia Prasad 

Mad. 138, the stepson was preferred (1906), 28 All. 345. 

to the sister’s son ; “ Smriti Charxd- 11 V enlcatasubramaniam Ghetti r* 
rika,” chap. ix. s. iii. para. 38. See, Thayammmah (1S9S), 21 Mad. 203. 
however, Mayne’s “ Hindu Law,” 8th 12 Chap. ii. s. xi. para. 11 ; Kami •> 
ed., p» 930. * Jcammal v. Aimnthamaihi Ammal 

4 (rojabai v. Shakajirao Maloji (1912), 37 Mad. 293. 

Raje, Bhosle {Shrimant) (1892), 17 13 Banerjee’s “Law of Marriage,” 

Bom. 114. 3rd ed., pp. 393-396, 

5 Kesserhai (Bai) v. Huns raj 14 Ante, p. 55. 

Morarji (1906), 33 I. A, 176 ; 30 15 Ante, pp. 57, 58. 

Bom. 431 ; 10 C. W. N. 802 ; 8 Bom. 16 Dwarha Nath Boy v. Sami 

L. B. 446, in preference to husband’s Chandra Singh Boy (1911), 39 Calc, 
brother or his son; KrisJmai v, 119: 15 C. W, N. 1036. 

Shripati (1905), 30 Bom. 333 ; 8 Bom. 17 “Mitakshara,” chap. ii. s. xi. 

L. B. 12, in preference to grandsons para. 11. See Vijiamngam v. Lal> 
of husband’s father’s brother. slmman (1871), 8 Bom. H. C. O. Q. 

6 Nanja Bilim v. Sivabagyathachi 244. 

(1911), 36 Mad, 116. Sir GK IX Bauer- 
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The sister is preferred to the sister’s sou 1 in Madras, and the father’s 
sister is preferred to the mother’s brother . 2 


Mayukha . 33 


Sutka, 


Gifts by rela- 
tions after 
marriage, and 
gifts by 
husband, 


Ycmtalca 
stridhan . 


Other pro- 
perty. 


Devolution of Stridhan according to the “ Vyavahara 
Mayukha 

According to the “ Mayukha,” the stridhan property of a 
married •woman devolves as follows :■ — 

I. Sulha devolves in the same way as according to the 
“ Mitakshara.” 3 

II. Anioadeyika stridhana 4 (gifts subsequent to marriage) 
and pritidatta (gifts by the husband on account of affection) 
go to sons 5 and unmarried daughters in equal shares. Failing , 
unmarried daughters the property goes to sons and married 
daughters in equal shares . 6 

Failing sons and daughters, daughter’s children, and failing 
them, son’s sons apparently become heirs . 7 

Compensation given by the husband to the wife on his taking another 
wife 8 would also apparently follow the same rule — at any rate, sons would 
not be preferred to daughters . 9 


III. Yautaha stridhana 10 goes 
alone in the first instance . 11 


to the maiden daughters 


The further succession of this kind of property would apparently be 
as according to the “ Mitakshara,” 12 but it is said 13 that in respect of 
property given by the kindred at an asura marriage, “That which has 
been given to her by her kindred goes on failure of kindred to her son.” 

IV. Property acquired in other ways goes to the sons, 


1 Eaju Grammy v. Ammani Am - 
mal (1906), 29 Mad, 358. 

2 Yijiarangam v. Lakshumcm 
(187.1 ),‘ 8 Bom. H. C. 0, C. 244, at p. 
201 . 

3 Ante, pp. 447, 448 ; “ Vyavahara 
Mayukha,” chap. iv. s. x. para. 32. 

4 Ante, p. 437. See Sitabai v« 
Wasantrao (1901), 3 Bom. L. R. 201. 

5 Who are bom to her by her 
husband, Jagamiath Raglmnath ;v. 
Narayan (1910), 34 Bom. 553 ; 12 
Bom. L. R. 545. 

6 “ Vyavahara Mayukha,” chap. iv. 
s. x. paras. 13, 15 ; DayaUas Laldas 
v. Bavitribai (1909), 34 Bom, 385 1 


12 Bom. L. R. 386 ; Sitabai v. Wasan- 
trao (1901), 3 Bom. L. R. 203 ; 
Ashabai v. Tyeb Eaji Malnmiulla 
(Ilaji) (1882), 9 Bom. 115. 

7 “Vyavahara Mayukha,” chap, 
iv. s. x. para. 20. See Banerjee’s 
“Law of Marriage,” 3rd cd., p. 387. 

8 Ante, p. 437. 

9 See “Vyavahara Mayukha,” 
chap. iv. s. x. para. 24. 

10 Ante, p. 435. 

11 “ Vyavahara Mayukha,” 
iv. s. x. para. 17. 

12 Ante, pp. '450, 451. 
is “ Vyavahara Mayukha,” 

iy* g. s, para. 31. 


chap. 


chap. 
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grandsons, and great grandsons, even if there he daughters.'* 

After them come daughters and their issue. 

In those parts of the Bombay Presidency where the 
“ Mayukha ” is paramount, namely, in Gujarat, in the Northern 
Konkan, and in the island of Bombay, such inherited property 
as a woman takes absolutely 1 2 passes in the same way . 3 

In those parts of the Bombay Presidency where the “ Mitakshara ” 
is paramount, namely, in the Mahratta country and in the Southern 
Konkan and Northern Kanara, the property descends to the daughters 
to the exclusion of her sons . 4 

“ It seems quite reasonable to lay down that as regards that class of 
property which is emphatically ^woman’s property, being expressly so 
named by the old sages, the female of spring shall take precedence over 
the male ; while as regards that which is not such, the general preference 
given to the male offspring over female by Hindu law should have effect. 

On the other hand, there is no obvious reason why in the case of collateral 
relations any similar distinction should be maintained between the two 
classes.” 5 

In the case of stridhan of all kinds 6 the succession to a Succession to 
childless woman depends upon the form of thewoman’s marriage. 

If she has been married in the Brahma form , 7 and there if married in 
be no issue of the marriage , 8 the property goes to her husband ; Bmhna form ' 
and failing him, to his sapindas in the order in which they 
inherit to him . 9 


1 u Vyavahara Mayukha,” chap. 5 Manila l Rewadat v. Rewa ( Bed ) 

iv. s. x. para. 26 ; Manilal Rewadat v. (1892), 17 Bom. 758, at pp. 769, 770. 

I • Rcwa ( Bai ) (1892), 17 Bom. 759; 8 Ibid., at p. 769. See Vijiaran . ; 

Vijiarangam v. Lak&lmman (1871), 8 gam v. Lahslmman (1871), 8 Bom. 

Bom. H. C. 0. 0. 244, at pp. 260, H. G. 0. C. 244, at p. 260. 

Jj : j \ i 261. 7 Ante, p. 54. As to Cutcln Me- 

2 Post , p. 467. moils, see Moosa Haji Joonas Noorani ■ 

3 “Vyavahara Mayukha,” chap. v. Abdul Rahim {Haji) (1905), 30 
iv. s. x. para. 26 ; Vijiarangam > v. Lah- Bom. 197 ; 7 Bom. L. B. 447. 

; t shuman (1871), 8 Bom. II. C. O. 0. 8 Jagannath Raghunaih v. Na - ‘ 

■■ 244, at p. 261; Rhagirthibai v. my an (1910), 34 Bom. 553 ; 12 Bom. | 

Kahnujtrav (1886), II Bom. 285, at L. R. 545. 

pp. 303, 310 ; Gandhi Maganlal 8 “ Vyavahara Mayukha,” chap. I 

. « Motickand v. Judah (Bai) (1899), iv. s. x. paras. 28, 30 ; Kcsscrbai ■ :■ 

24 Bom. 192 ; 1 Bom. L. B. 574 ; (Bai) v. JSunsraj Morarji (1906), 33 I. 

Gulappa Domingavpa Kusugat v. A. 176, at p. 197; 30 Bom. 431, at 

Tayawa (1907), 31 Bom. 453 ; 9 pp. 451, 452 ; 10 C. W. N. 802, at ‘ 

Bom. L. R. 834. pp. 813, 814; 8 Bom, L. R. 4.46; ' 

4 Jankibai v. S undr a (1890), 14 Bachha Jha v. Jugmon Jlw (IS 85), I 

: Bom. 612 ; Gulappa Domingappa 12 Calc. 348, at p. 355. This will j 

Kusugal v. Tayawa (1907), 31 Bom. include, the wives of gotraja sapindas , ; 

453, See ante, pp. 448, 449, as to (ante, pp. 412, 413), see 'Narmada (Bai) [ 

inheritance- according to the Mitak- v. Blmgumnirai (1888), 12 Bom. 505, 

| , shara. ' . ; j 
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The above has been deduced from the view expressed in Manila! Rewadat 
v. Beioa (Bad) 1 that, except so far as the succession of children is concerned, 
there is, according to the “ Mayukha,” no difference between the succession 
to the different kinds of stridlmn property. Earlier cases had held that in 
the case of inherited property the property devolved (independently of the 
form of marriage) as if the deceased woman were a male 1 2 3 and the only son 
of her father. This would coincide with the succession in the case of the 
marriage being in the Asura form. 3 

The husband’s son is preferred to the co-widow and to the husband’s 
nephew f . 4 The husband’s brother comes before the husband’s brother’s 
son. 5 * 

A co-widow comes before the husband’s brother or brother’s son/’ and 
a daughter-in-law before the daughter of a deceased daughter. 7 

The son of a stepdaughter is an heir of the widow. 8 

As the “ Mitakshara ” and the “ Mayukha ” include in the expression 
“ sapinda 55 any relation within the seventh degree from descent from a 
common ancestor, 9 kinsmen up to that degree will succeed. 10 There is 
authority that a daughter’s grandson and a husband’s sister are heirs. 11 

It is unsettled whether samanodokas 12 succeed, but Sir G. D. Banerjee 13 
inclines to the opinion that they will so succeed. 

Where there is a failure of the husband’s relations, Messrs. West and 
Biihier 14 consider that her own relations succeed, whether before or after 
her husband’s samanodokas it is not clear. Sir G. D, Banerjee inclines to 
the same opinion. 15 

A father’s sister is preferred to a mother’s brother, 16 and a father’s 
sister’s son to a father’s sister’s son’s son. 17 

If the woman was married in the Asura (or apparently 
in any local or special) form of marriage, the property goes to 


1 (1892), 17 Bom. 758, at pp. 761, Barkairam , Bom. P. J. for 1880, 

765. p. 119. 

2 Narmada ( Bai ) v. Bhagwantrai 9 “ Mitakshara,” chap. ii. s. v. 
(1888), 12 Bom. 505 ; Dalpctt Naro- para. 6; “Vyavahara Mayukha,” 
tarn v. Bhagvan Klmshal (1885), 9 chap. iv. s. viii. paras. 18, 19. See 
Bom. 301, at p. 304; Vijiarangam ante, p.379. 

v. Lakshuman (1871), 8 Bom. H. C. 10 Banerjee’s “Law of Marriage,” 
O. C. 244, at pp. 260, 261. See also 3rd ed., p. 393. 

Mayne’s “ Hindu Law,” 8th ed., 11 West and Biihier, 2nd ed., pp. 
p. 864. 242, 243. 

3 Below. I 2 Ante, pp. 379, 380. 

4 Gojabai v. & 'hahajirao Maloji 13 “ Law of Marriage,” 3rd ed., 
JRftje Bhosle (ShrimaM) (1892), 17 pp. 393, 394. 

Bom. 114. 14 Hindu Law,” 2nd ed., pp. 244 

5 Hunsraj v. Monghibai (Bai) et seq. 

(1905), 7 Bom. L. R. 622. 15 “ Law of Marriage,” 3rd ed., 

8 Kesserbai (Bai) v, Hunsraj Mo - pp. 395, 396. 

rarji (1906), 33 I. A. 176; 30 Bom. 16 Vijiamngam v. Lakshuman 
431 ; 10 C. W. N. 802 ; 8 Bom. L. R. (1871), 8 Bom. ,H. C, O. G 244, at 
A46. pp. 260,261. 

7 Narmada, (Bai) v. Bhagwantrai 17 Dalpat Narotam v. Bhagvan 

(1888), 12 Bom. 505. KJmshal (1885), 9 Bom. 301. 

8 Motiram Snccram v. Mmjaram 
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Iier mother, then to her father ; 1 and failing them, to her 
father’s sapindas in order of their succession to him. 


Devolution of Stridhan according to the “Smriti Ghandrika” 

According to the Smriti Chandrika / 5 6 which is of con- “ Smriti 
siderable authority in Southern India 3 4 , 2 the stridhan property chttndrika * 
of a married woman devolves as follows 

I. The sulha goes to the uterine brothers in preference to Suikai 
the mother . 2 

If the woman has issue. 

II. The Anwadeya (or Anwadeyika) stridhana 4 and the Gifts by reia- 
pritidatta stridhana 5 devolve, as in the case of the “ Mayukha/ ? 6 marriage. . v , 
except that widowed daughters are excluded from inheriting husband, 
this kind of stridhan , 7 and that widows of gotraja sapindas 

have none of the rights which they have under the Bombay 
system . 8 

III. Yautaka . 9 

This goes first to the maiden daughter and subsequently 
as under the “ Mitakshara.” 10 

IV. Other kinds of stridhan . 

The daughters who are unmarried and those who are “ un- 
provided for ” 11 first succeed , 12 the subsequent succession being 
as under the “ Mitakshara.” 33 

Under the Madras system the widows of gotraja sapindas do not take, 


1 “ Vyavahara Mayukha,” chap, 
iv. s. x. para. 28 ; “ Mitakshara,” 
chap. ii. s. xi. para. II; Kesserbai 
( Bai ) v. Hunsraj Morarji (1906), 33 
I. A. 176, at p. 197 ; 30 Bom. 431, at 
pp. 451, 452; 10 0. W. N. 802, at 
pp. 813, 814 ; 8 Bom. L. R. 446. 

2 It does not supersede the “ Mi- 
takshara,” Baju Gramany v. Am- 
mani Ammal (1906), 29 Mad. 358 ; 
ante , p. 17. 

3 “ Smriti Chandrika,” chap. iv. s. 
iii, para. 33 ; cf. ante, pp. 447, 448, 
452, and post, pp. 456, 460. 

4 Gifts subsequent to marriage, seo 
ante, p. 437. 

5 Gifts by husband on account of 
affection, ante, p. 438. 

6 Ante, p. 452 ; “ Smriti Chan- 


drika,” chap. ix. s. iii. paras. 1-11 ; 
Banerjee’s “ Law of Marriage,” 3rd 
ed., pp. 402, 403. 

7 “ Smriti Chandrika,” chap. ix. 
s. iii. para. 9. 

8 Ante, pp. 412, 413, 454 ; Thay- 
ammal v. Annamalai Mudali (1895), 
19 Mad. 35 ; Bamdam Seltah v. 
Bandam Media Lahshmy (1868), 4 
Mad. H. C. 180. 

0 Gifts at the time of marriage. 

10 Ante, pp. 448-450, 

11 Ante, pp. 448, 449. 

12 “Smriti Chandrika,” chap. ix. 
s. iii. para. 17. 

13 Ante, pp. 448-450; “ Smriti 
Chandrika,” chap. ix. s. iii. paras. 
20-24, 29-32, 





456 


MITKILAi 


[chap. XIV. 


therefore neither the brother’s widow 1 nor the daughter-in-law 3 takes 
as heir. 

c * On the subject of succession t.o stridhana, the Madhaviya commentary 8 
generally follows the cc Mitakshara,” differing from it only in the enumera- 
tion of the heirs after the husband and the parents,” 4 


Sulka , 


Devolution of Siridhan according to the Mithila School. 

Mithiia school. According to the Mithila school the succession to a married 
woman is as follows 

I. Sulka goes first to the uterine brothers, then to the mother, 
and then to the father.® 

II. Nuptial gifts ( parmayya ), which are described as 
“ furniture, su ch as a mirror, combs, and so forth,” are shared 
by the daughters ; and failing them, by the sons . 6 

This apparently applies to all yautalm siridhan- — at any rate, in the case 
of the woman being married in the Brahma form . 7 


Other 

siridhan* 


Childless 

woman. 


III. Other kinds of siridhan property are shared by the 
sons and unmarried daughters equally . 8 

Daughters who are “unprovided for” 9 apparently take as if they 
were unmarried . 10 Failing daughters, sons apparently succeed . 11 Accord- 
ing to the ‘Batnakara,” 12 daughter’s daughters and daughter’s sons 
come before sons. 

The succession to a childless woman is as in accordance 
with the “ Mitakshara.” 13 


i i 1 - ; 


1 Thayammal v. Annamalai Mu- 
dali (1805), 19 Mad. 35 ; KamkammaX 
v. AnantTiamathi Ammal (1912), 37 
Mad. 293. 

2 Bandarn Setidh v. Bandam Mala 
Lahshmij (1868), 4 Mad. H. C. 180. 

3 Ante, p. 17. 

4 Barter jee’s cc Law of Marriage,” 
3rd ed., p, 398. 

^ 6 “ Vivada Chintamani ” (P, 0. 
Tagore’s translation), p. 270. 
c Ibid., pp. 2 68, 209. 

7 Ibid,, p. 268. 
s Ibid., p. 260. 

9 Ante , pp. 448, 449. 

10 $ ee “Vivada Chintamani” (p. 
O. Tagore. ? translation), p, 267. 

11 Ibid., p P 268, 


12 Table of succession in Tagore’s 
translation of “ Vivada Chintamani,” 
p. xevi. 

13 -Ante, pp. 450 , 451 ; “ Vivada 
Chintamani ” (P. C. Tagore’s transla- 
tion), p. 269. See Bachha Jim v. Jug. 
mon Jim (1885), 12 Calc. 348. The 
construction of Brihaspati’s text by 
the Judicial Committee in Kesserbai 
(Bai) v. Uunsraj Morarji (1906), 33 
I. A. 176, at p. 197 ; 30 Bom. 431, at 
pp* 451, 452 ; 10 C. W. N. 802, at 
pp. 813, 814 ; 8 Bom. L. B. 446, will 
apply to Mithila cases. This view 
does not agree with the, views ex* 
pressed in Mohun Pershad Narain 
Singh v, Kishen Kish ore. Narain 
Singh (1893), 21 Calc. 344. 
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According to the £i Madana Parijata,” 1 a eo-Wife’s daughter or 
daughter’s son is an heir. 

According to the Mithila school, the sons of half sisters succeed . 2 
A son adopted by a woman acoording to the Kritrima form inherits her KHtrima 
etridhan property . 3 adoption. 


Devolution of Siridhan according to the Bengal School 

The property (except the sulka) 4 of a married woman Bengal school, 
having children devolves as follows ; — - 

I. Yautaka siridhan . 5 Yamaha . 

1. Unbetrothed daughters. 

2. Betrothed daughters. 6 

3. Married daughters having, or likely to have, male issue. 7 

4. Barren and childless widowed daughters. 8 
5 Sons. 9 

8. Daughter’s sons. 10 

The son of a daughter’s son 11 * and a daughter’s daughter 12 do not succeed 
to stridhan property according to the Bengal school. 

7. Son’s son. 

8. Son’s grandson in the male 

9. Stepson. 14 

10. Son’s son of a co-wife. 


1 Table of Succession in P. C. 9 “ Daya-Bhaga,” chap. iv. s. it. 

Tagore’s translation of “ Vivada paras. 13, 17-20. This includes 

Chintamani,” p. xvci. adopted sons, sec ante, p. 181. 

2 Sreenarain Rai v. Bhya Jha 10 “Daya-Krama Sangraha,” chap. 

(1812), 2 Ben. Sel. R. 23, at pp. 27, ii. s. iii. para. 9. 

28 ; (2nd ed., 29, at p. 35). 11 “ Daya-Bhaga,” chap. iv. s. ii. 

3 See ante, pp. 201, 202. para. 34 ; “ Daya-Krama Sangraha,” 

4 Post , p. 460. chap. ii. s. vi. para. 2. 

& Ante, p. 435. 12 Banerjee’s “ Law of Marriage,” 

6 “ Daya-Bhaga,” chap. iv. s. ii. 3rd ed., p. 429; Srinath Gango- 

para. 23 ; “ Daya-Krama Sangraha,” padhya v. Sarbamangala Debi (1868), 

chap. ii. s. iii. para. 5. 2 B. L. R. A. G. 144 ; 10 W. R. O. R. 

7 This includes a widow having a 488; MadJmmala Bassi (Srim.aU) v. 
dumb son who is incompetent to Lakshan Chandra Pal (1913), 20 0. 
inherit (ante, pp. 370, 371), Cham W- N. 627. As to the “ Mitakshara,” 
Chunder Pal v. Nolo Sunderi Basi see ante, p. 449. 

(1891), 18 Gale. 327. 13 “Daya-Bhaga,” chap. iv. s. ii. 

8 Note to “ Daya-Bhaga,” chap. iv. paras. 17-21 ; “ Daya-Krama San- 

para. 23 (Colebrooke’s translation) ; graha,” chap. ii. s. iii. para. 10. 

“Daya-Krama Sangraha,” chap. ii. 14 “ Daya-Bhaga,” chap. iv. s. iii. 

s. iii. paras. 5, 7. See Colebrooke’s para. 32 ; “ Daya-Krama Sangraha,” 

Digest,” voL iii, pp. 597, 602, 603. chap, ii. s, iii, para. 11. 
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Given by 
father. 


11. Son’s son’s son of a co-wife. 1 

II. Property given to a woman by her father at any time 
other than at the time of the marriage (Pitridatia ayauiaka 
siridhana). 2 

1. The unmarried daughter. 3 

2. Son. 4 

8. The daughter having or likely to have a son. 

4. Daughter’s son. 

5. Son’s son. 5 

6. Son’s son’s son. 

7. Son of co-wife. 

8. Co-wife’s son’s son. 

9. Co- wife’s son’s son’s son. 

10. Barren daughter, and sonless widowed daughter. 6 

According to Dr. Jogenclranath Bhattacharya, 7 “ all the general rules 
relating to Yautaha and Ayauiaka property apply also to the Pitridatia , 
excepting only so far as they are modified by the special rule that the 
unmarried daughter alone inherits the Pitridatia in the first instance.” 
According to Sir G. D. Banerjee, 8 “ the order given in the c Daya-Krama 
Sangraha 5 is the same as that for the Yautaha ; and it seems to be in 
accordance with the opinions of Jimutavahana and of Raghunandana.” 

III. Other siridhan property. 9 

1. The son and maiden (unbetrothed) 10 daughter. 11 


1 “ Daya-Krama Sangraha,” chap, 
ii. s. iii, para. 13 ; “ Vyavastha Dar- 
pana,” 2nd ed., p. 714. 

2 “ Daya-Bhaga,” chap. iv. s, ii. 
para. 16 ; explained in Prosanno 
Kumar Bose v. Sarat 8 hoslii Ghosh 
(1908), 36 Calc. 86 ; 12 C. W. N. 924. 

3 This has been held not to include 
a betrothed daughter, Srinath Gango- 
padhya v. Sarbamangala DeU ( 1868), 
2 B. L. R A. C. 144 ; 10 W. R C. E. 488. 

4 Prosanno Kumar Bose v. Sarat 
Shoshi Ghosh (1908), 36 Calc. 86; 12 
C. W. N. 924. 

5 This is according to Colebrooke’s 

translation. According to Siromanrs 
translation, a son’s son comes before 

a daughter’s son ; Earner jee’s “ Law 

of Marriage,” 3rd ed., pp. 426, 427. 

# Srikrishna in the “ Daya-Krama 

Sangraha,” chap. ii. s. v. p. 3, places 
these daughters before sons, but this 

order is not in accordance with the 
same author’s commentary on the 


u Daya-Bhaga ” (end of chap. iv. j ; 
see Prosanno Kumar Bose v." Sarat 
Shoshi Ghosh (1908), 36 Calc. 86, at 
p. 105 ; 12 C. W. N. 924, at p. 936 ; 
Ram Gopal Bhuttacharjee v, Narain 
Chandra Bandopadhya (1905), 33 Calc. 
315, at p. 325 ; 10 C. W. N. 510, at 
p. 516. 7; 

7 “Hindu Law,” 2nd ed., pp. 
59-4-596. 

8 “Law of Marriage,” 3rd cd., 
p. 426. 

0 “Daya-Bhaga,” chap. iv. s. ii. 
paras. 1-12 ; 44 Daya-Krama San- 
graha,” chap, ii s. iv. paras. 1-10. 

10 Srinath Gangopadhya v. Sarba- 
mangala DeU (1868), 2 B. L. R. A. C. 
144 ; 10 W. R. O. R 488. See, how- 
ever, Colebrooke’s “ Digest,” vol. iii. 
p. 590. 

11 Basanta Kumari Debi v. Kamik- 
shya Kumari DeU (1905), 32 I. A. 
181; 33 Calc. 23; 10 C. W. N. 1; 
7 Bom. L. R. 904. 
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2. The married daughter having, or who may have, male 
issue. 1 

8. Son’s son. 2 

4. Daughter’s son. 3 

5. Son’s son’s son. 

6. The son of a rival wife. 4 

7. Her son’s son. 

8. Her son’s son’s son, 

9. A barren daughter or sonless widowed daughter, 5 

According to the C1 Daya-Bhaga,” 6 the barren and widowed daughters 
come after the daughter’s son. Raghunandana 7 and Srikrishna 8 place 
the son’s grandson after the daughter’s son, and .Srikrishna also interposes 
the son, grandson, and great grandson (in the male line) of a rival wife 
between the son’s grandson and the barren and widowed daughter, Sri- 
krishna’s views are said to be usually accepted in this matter . 9 

Where a woman has left no children, or stepsons or their 
male issue, the next group of heirs consist of her parents, her 
brothers, and her husband. 

I. Property given to her by her parents during maidenhood, 
and gifts from .her husband’s family 10 and from her own family 
subsequent to marriage ( anivadeya ), n devolve on — 

1. Whole 12 brother. 


1 “ Daya-Bhaga,” chap. iv. s. ii. “ Vyavastha Darpana,” 2nd ed., p. 

para. 9. 718 ; W. Maenaghten’s cc Hindu 

2 “Daya-Bhaga,” chap. iv. s. ii. Law,” vol. i. p. 39. 

para, 11. 10 Hurrymohun Shdfla v. Shonatmi 

3 Ibid., para. 10. Shalia (1876), I Calc. 275 } “ Daya- 

4 Gosaien Olmnd Kobraj v. Kisften- Bhaga,” chap. iv. s. hi. paras, 10, 29. 

mimnee (1836), 6 Ben. Scl. R. 77 11 Judoo Nath Sircar v. Bumint 

(new edition, 90). Sastri G. 0. Coomar Boy Chowdry { 1873), 11 

Sarkar (“Hindu Law,” 3rd cd., p. B. L. R. 2 86; 19 W. k C, R. 264; 

415) puts him after a son’s son, S. 0. (1871), 16 W. B. 0. R, 105 

and before a daughter’s son. (gift by. father before marriage); 

r> « Vyavastha Darpana,” 2nd ed., Copal Chandra Pal v. Bam Chandra 

p. 733. Pramanih (1901), 28 Calc. 311 (gift 

6 Chap. iv. s. ii. para. 12 ; G. Cl by father after marriage) ; Bam 

Sarkar’s “Hindu Law,” 3rd cd.. Copal BJiuttacharjec v. Narain Chandra 

p. 415. JBandopadhya (1905),. 33 Calc. 315 ; 

7 G. C. Sarkar’s translation of the 10 0. W. NT. 510 (Do.) ; Ma'kendra 

11 Daya-Tattwa,” p. 53. Nath Matty v. Giru Chandra Matty 

8 Srikrishna’s Commentary on the (1915), 19 Cl W. N. 1287 (gift by 

“ Daya-Bhaga,” chap. iv. s. iii. ; brother after marriage) ; “ Daya- 

“ Daya-Krama Sangraha,” chap. ii. Bhaga,” chap, iv, s. iii. paras. 10, 29. 

s. iv. para. 9, 12 Dehiprasanna Boy Ghmvdhry v. 

9 Banerjee’s “Law of Marriage,” Ilarendra Nath Chose (1910), 37 Calc, 

3rd ed., pp. 419, 420 ; S. G Sircars 863 ; 15 Cl W. N. 383. 
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2. Mother. 

8, Father. 

4. Husband. 

Sulha devolves in the same way, whether the woman has 
left children or not. 1 

II. Other stridhan property devolves as follows 

(a) If she has been married in the Brahma form on— 

1. Husband. 2 

2. Brother. 

8. Mother. 

4. Father. 3 

(b) Where the marriage is in the Asura , or apparently in a 
local or special form, the order is— 

1. Mother. 

2. Father. 

3. Brother. 

4. Husband. 4 

After the above heirs, according to the text-books, stridhan 
property of all kinds, and whatever be the form of marriage, 5 
then devolves, according to the interpretation of Brihaspati’s 
text, accepted by the “ Daya-Bhaga,” 6 on the sister’s son,? 
husband’s sister’s son, husband’s brother’s son, brother’s son, 
son-in-law, and husband’s younger brother in the following 
order 8 


1 “ Daya-Bhaga, 55 chap. iv. s, iii. the interpretation of that text, see 

paras. 27, 28. Kesserftai ( Bai ) v. Hunsmj Morarji 

2 Bisloo Per shad Burral v. Radha (1906), 33 I. A. 176, at p. 197 ; 30 

Soonder Nath (1871), 16 W. R, 0. R. Bom. 431, at pp. 451, 452; 10 0. 
115; 8. 0. ibid. 304 ; “ Daya-Bhaga,” W. N. 802, at pp. 813, 814; 8 Bom. 
chap. iv. s. iii. paras. 2, 4. L. R. 446. 

3 “ Daya-Krama Sangraha,” chap. 7 This includes stepsister’s son, 

it s. iii. paras. 16, 17 ; Srikrishna’s Dasharathi Kundu v. Bipin Bedim 
Commentary on the “ Daya-Bhaga •” ; Kundu (1904), 32 Calc. 261; 9 

Macnaghten’s “ Hindu Law, 55 vol. i. C. W. N. 119 ; Shashi Blmshm La~ 
pp. 39, 50 ; “ Vyavastha Darpana, 55 hiri v. Rajendra Nath Joardar (1912), 
2nd ed., pp. 719- 720. The “Daya- 40 Calc. 82 ; 16 0. W. N. 1094. 

Tattwa 55 places the mother before 8 “Daya-Bhaga, 55 chap. iv. s. iii. 
the brother (chap. x. para. 26). paras. 37, 38 ; “ Daya-Tattwa,” chap. 

. 1 “ Daya-Krama Sangraha,” chap. x. paras. 27-36 ; “Daya-Krama 
ii* s. iii. paras. 19-22; Srikrishna’s Sangraha,” chap. ii. s. vi. paras. 1-9 ; 
Commentary on the “Daya-Bhaga; 55 Banerjee’s “Law of Marriage,” 3rd 
chap. iv. ed., pp. 437-439; Bachha Jim v. 

5 “ Vyavastha Darpana, 55 2nd ed., Jugmon Jha (1885), 12 Calc. 348. at 

pp. .719, 720. p. 353, 
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I. Husband’s yoimger brother. 1 

■2. Son of husband’s elder or younger brother. 

8. Sister’s son. 

4. Husband’s sister’s son. 

5. Brother’s son. 1 

8. Daughter’s husband. 

It lias been held that the soil of a co-wife is to be preferred to the 
daughter’s son of the paternal grandfather . 2 

The “ Daya-Bhaga,” 3 distinctly repudiates the preference 
of any other persons, and after the above-named the Bengal 
school places the following 

7. Father-in-law. 

8. Husband’s elder brother. 4 

9. Her father-in-law’s great grandson in the male line. 

10. The paternal grandfather of her husband or his issue. 

II. The paternal great grandfather of her husband or his 
issue. 5 

12. The sakulyas and samanodahas of her husband in the 
same order as in the case of the property of males. 6 

13. The “ Daya-Krama Sangraha ” places next the samana* 
f ravaras? which would apparently mean the smnanaynwaras 
of her husband. 8 

Jagannatha 9 places the woman’s kindred on her father’s side as far 
as. the tenth degree, and after them the family of her mother after her 
husband’s samanodahas , and makes no mention of themnumapra vams. 

If the view of Brihaspati’s text which has been adopted by the Judicial Construction:. 

c>£ B ribas- 


1 The husband’s younger brother 
comes before the widow’s stepbrother ; 
Debiprasanna Roy Chowdhry v. Harm- 
dr a Nath Ghose (1910), 37 Calc, 863 ; 
15 a W. N. 3 S3, In Toolsey Bass 
Seal v. Lucfa/mojicy Dassee (1900), 
4 a W. XT. 743, at p. 747, Sale, J., 
held 44 with diffidence ” that a 
brother’s son came before the hus- 
band’s younger brother of the half 
blood. 

a Gosaien Ghimd Kobraj v. Kishen* 
mimnee (Mussimmatd) (1836), 6 Ben. 
Sei E, 77 (new edition, 90). 

3 Chap. iv. s. iii. para. 41. 

4 41 Daya-Bhaga,” chap. iv. s. iii, 
para, 39$ 44 Daya-Tattwa,” chap, x. 


text,' 

para. 38 j 44 Daya-ICrama Sangraha,” 
chap. ii. s. vi, para. 10. 

5 Colebrooke’s 44 Digest,” vol. iii. 
p, 623. 

6 44 Daya-Krama Sangraha,” chap, 
ii. s, vi. para. 11, as translated in 
Banerjee’s 44 Law of Marriage,” 3rd 
ed., pp, 440, 441, and Sircar’s 44 Vya- 
vastha Darpana,” 2nd ed., p. 727. 

7 I bid. The expression means per- 
sons descended from the same 
patriarch in the male line. 

8 Banerjee’s 44 Law of Marriage,” 

3rd ed., p. 441. 

9 Colebrooke’s 44 Digest,” vol. iii. 
p, 623. See Banerjee’s 44 Law of 
Marriage,” 3rd eel, pp. 441, 412, 
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Committee in a Bombay case 1 is to be applied to the Bengal school, the 
succession, after the husband, father, mother, and brother will devolve, if 
the woman has been married in the Brahma form, on the heirs of her 
husband, and if she has been married in the A sura (or apparently if in a 
local or special form) falls upon the heirs of her father. 

Failing all the above-named stridhcm heirs, the Crown takes 
by escheat . 2 

The texts excepted the right of the Crown in the case of a Brahmani 
woman, 3 but this limitation is not now effectual. 4 

Illegitimacy is not a bar to the succession of children to 
their mother’s property , 5 but in a competition between legitimate 
and illegitimate children the rights of the former prevail 6 

This has no application to the illegitimate child of a married woman. 7 

As to the rights of children by different fathers, see Arunagiri Mudali v, 
Ranganayahi Ammal (1807), 21 Mad. 40. 

There is a conflict of authority as to the inheritance to the 
property of a dancing-girl attached to a pagoda, of a prostitute 
or of a woman who had become degraded by unchastity. The 
earlier cases in Madras related to dancing- girls attached to 
pagodas. The rights of their illegitimate issue to inherit, 
daughters taking before sons, were upheld by the Courts . 8 

This view has been accepted in Bombay . 9 

Strange 10 lays clown the rule that on failure of issue the property of a 
dancing-girl will go to the pagoda to which she is attached. In the absence 
of custom there seems to be no real ground for this rule. 11 * 


1 Kesserbai {Bai) v. Huwraj Mo* his mother’s folly, whose father m un- 
rarji (1906), 33 1. A. 176; 30 Bom. 431 ; known, present the funeral cake to 
10 C. W. N. 802 ; 8 Bom. L. R, 440. the father of his mother, and inherit 

2 See “ Daya-Krama Sangraha,” his property/’ 

chap. ii. s. vi. para. 13. . « Meenakshi v. Muniandi Panik - 

3 “ Daya-Krama Sangraha,” chap, lean (1914), 38 Mad. 1144. 

ii. s. vi. para. 12; Colebrooke’s 7 Jagannath Raghunath v. N may an 
“ Digest,” vol. iff. p. 023. (1910), 34 Bom. 553; 12 Bom. L. R, 545, 

4 See Collector of Mmulipatam v. 8 Kamahshi v. Nagarathnam (1870), 

C avaly Vencata Narrainapah (1800), 5 Mad. H. C, 161 ; Strange's 
8 M. I. A, 500 ; 2 W. R. P. C. 59 ; “ Manual,” p. 89, para, 301. See 
ante, p. 416, Narasanna v. Gangu {ISm), 13 Mad. 

6 Mayna Bai v. Uttaram (1864), 133 ; Arunagiri Mudali v. Rangana- 

2 Mad. H. 0. 198, at p. 201 ; Aruna* yahi Ammal (1897), 21 Mad. 40. 

girl Mudali v. Rang at yak i Ammal 0 Jaya Mudlatv v. Manjunath (1910). 

(1897), 21 Mad. 40 ; Chose ’s “ Hindu 19 Bom. L, R. 320. 

Law,” 2nd ed., 658; “Narada ” 13 “ Manual,” p. 89, para. 302. 

(Jolly’s translation, p. 90) says: 11 See Banerjee’s '‘Law of Mar- 

“ Let the damsel’s son, born through riagep’ 3rd ed. ? pp, 407-412. 
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PROSTITUTES. 

The difficulty arises' as to other heirs. On the one hand it 
has been held that “ with prostitutes, the tie ol kindred being 
broken, none of their relations, who remain undegraded in caste, 
whether offspring or not, inherit from them. Their issue after 
their degradation succeed.” 1 On the other hand, it has been 
held that “ prostitution does not sever the legal relation, and 
therefore the degradation of a woman does not in law entail 
a cessation of the tie of kindred between her and the members 
of her natural family, or between her and the members of her 
husband's family,” 2 * and that the ordinary rules of inheritance 
apply. 3 The better authority is in favour of the latter view. 

In one case the right of the husband, 4 in another that of the stepson, 5 
in a third the right of a daughter, 6 and in a fourth that of a brother’s son 7 
was maintained. 

There may be a local custom or usage by ■which only degraded relations 
succeed. 8 

As to adoptions by dancing-girls and prostitutes, see ante, pp. 163, 164, 


1 Strange’s “ Manual,” p. 89, para. Of. ante, p. 388. Sir Gurudas Bailor joe 

363 ; In the goods of Kaminey money in the “ Law of Marriage and Stri* 
Bewah (1894), 21 Calc. 697 ; Tara dhan,” 4th ed. } pp. 417-425, combats 
Munee Dossea v. Motee Buneanee the view of the above Full Bench case, 
(1846), 7 Ben. Sel. R. 273 (new 3 Sarna Moyee Bewa v. Secretary 
edition, 325) ; Namsanna v. Gangu of State (1897), 25 Calc. 254 ; 2 
(1889), 13 Mad. 133, at p. 134 ; 0. W. N. 97; Kamahshi v. Naga* 

Simsangu v. Mi?ial (1889), 12 Mad. ratknam (1870), 5 Mad, H. C. 161; 
277; Mayna Bai v. Uttaram (.1864), Cunningham’s “Digest,” p. 112. 

2 Mad. H. C. 196, at p. 203 ; Tripura 4 Narain Das v. Tirloh Tiicari 

Charan Banner jee v. Harimati Dassi (1906), 29 All. 4. 

(1911), 38 Calc. 495 ; 15 G. W. N. 5 Subbaraya Pillai v, Bamasami 
807. Pillai (1899), 23 Mad. 171. 

2 Subbaraya Pillai v. Bamasami 6 Tara v. Krishna (1907), 31 Bom, 
Pillai (1899), 23 Mad. 171, approved 495. 

of in Narain Das v. Tirloh Tiwari 7 Hiralal Singha v. Tripura Oka - 
(1906), 29 All. 4; Meenakshi v. Mu- ran Boy (1913), 40 Calc. 650; 17 C. 
niandi Panilelcan (1914), 38 Mad. W. X. 679. 

1144; Hiralal Singha. v. Tripura- .. 8 See Sarna Moyee Bewa v. Secre* 

Charan Bay (1913), 40 Calc. 650; tary of State (1897), 25 Calc. 254; 

17 C. W. N. 679 (a Full Bench case), 2 C, W. N. 97. 
which now settles the law in Bengal. 



CHAPTER XV. 


Limited 
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POWERS OF WOMEN OVER PROPERTY INHERITED BY THEM, 

Except in certain cases in the Bombay Presidency , 1 a woman 
•who succeeds as heir, whether to a male 2 or to a female , 3 has not 
complete dominion over the property inherited by her, so as 
to be able to alienate it otherwise than in case of necessity , 4 
or to a certain extent for the spiritual welfare of the last full 
owner , 5 or in case of her validly accelerating the estate of the 
reversioner . 6 She does not become a fresh stock of descent, and 
on her death it passes to the then heir of the last full owner, i.e, 
to the person who would have been the heir of the last full owner, 
if such full owner had died simultaneously with the limited 
owner . 7 


1 Post , pp. 467, 468. 

2 Cases, post, p. 465, notes 4, 5, 7. 

3 (Benares school) Sheo Shankar 
Lai v. Debt Salmi (1903), 30 I. A. 
202 ; 25 AIL 468 ; 7 C. W. N. 831, 
reversing Debt Sahai v. Sheo Shanker 
Lai (1900), 22 All. 353 ; Sheo Pertab 
Bahadur Singh (Lai) v. Allahabad 
Bank (1903), 30 I. A. 209; 25 All. 
476 ; 7 C. W. N. 840 ; 5 Bom. L. R. 
833 ; Chotay Lall v. Chunno Lall 
(1878), 6 I. A. 15 ; 4 Calc. 744 ; 3 
C. L. R. 465; S. C. in Court below 
(1874), 14 B* L. R. 235, at p. 237; 
Thakoor Deyhee (Mussumat) v. Baluh 
Ram ( Rai ) (1866), 11 M. I. A. 139; 
10 W. R. P. C. 3 ; Bhugwandeen 
Dooley v. Myna Baee (1867), 11 
M. I. A. 487; 9 W. R. P. C. 23; 
(Madras) Venkatarama Krishna Ran 
v. Bhnjanga Ran (1895), 19 Mad. „ 
107 ; Virasangappa Shetti v. Rudrappa 
Shetti (1895), 19 Mad. 110; Senga- 
malaihammal v. Valaynda Mudali 
(1867), , 3 Mad. H. C. 312; Raju 
Gramany v. Ammani Animal (1906), 
29 Mad. 358. (Bengal school) Ja« 


gendra Chandra Banerjee v . Pham 
Bkushan Mookerjee (1915), 43 Calc, 
64 ; Madhumala Dassi ( Srimati ) v. 
Lakshan Chandra Pal (1913), 20 
C. W. N. 627 ; Prankisse?i Laha v. 
NoyanmoneyDasseefSreemutty) (1879), 
5 Calc. 222 ; Hun Doyal Singh San 
mam v. Grish Chunder Mookerjee 
(1890), 17 Calc. 911 ; Bhoohun Mohun 
Banerjee v. Muddon Mohun Sing (1877), 
1 Shomc’s L. R. C. R. 3 ; Pranhishen 
Sing v. Bhagumtee (Mussummaut) 
(1793), 1 Ben. Sel. R. 4 ; Daya- 
Krarna Sangraha,” chap. ii. s. iii. 
para. 6. 

4 Post, pp. 478 et seq. 

5 Khub Lai Singh v. Ajodhya 
Misser (1915), 43 Calc. 574, post, p. 
480. 

6 Post, p. 490. 

7 Moniram Koliia v. Kerry Koli* 
iany (1880), 7 L A. 115, at p. 154; 
5 Calc. 776, at pp. 789, 790; 6 
C. L. R. 322, at pp, 332, 333 ; Kalama 
N atchiar v. Rajah of Shivagunga 
(1863), 9 M. L A, 543 ; 2 W. R, P. C, 
31. 
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An estate similar to that acquired by a female heir may also be created 
by contract, or grant, or prescriptions 1 or by will. 3 

In. the case of stridhan property the stridhan heir of the woman from 
whom the deceased female inherited, will inherit, or in other words that 
what has once descended as stridhan does not so descend again.* 

A widow’s estate is not enlarged in the ease of succession to tenancies by 
see. 22 of the N. W. P. Tenancy Act, 1901 (Act IT. N. W. P. 0. of 1901} ; 
Bisheshar Ahir v. Bukharan Aim (1916), 38 All. 197. 

As to movable property, see post, pp. 469, 470. 

Thus a widow, 4 a daughter 5 (except in Bombay 6 ), a mother 7 


1 Meda Vengamma v. Mitia Ghela- 
mayct (1912), 36 Mad. 484. 

2 Kullianbuiti Koer v. Tula pal Singh 
(1882), II C, L. R. 204: Phillips and 
Trevelyan’s “Law relating to Hindu 
Wills,” 2nd ed., pp. 88, 89. 

3 Sheo Shankar Lai v. Debt Sahai 
(1903), 30 I. A. 202; 25 All. 468; 

7 C. W, N. 831; 5 Bom. L. R. 828; 
Sheo Per tab Bahadur Singh {Lai) v. 
Allahabad Batik (1903), 30 I. A. 209; 
25 All. 276; 7 GW. N. 840; Huri 
Doyal Singh Sarmana v. Grish Chunder 
Mookerjee (1890), 17 Calc. OIL 

4 Keerut Sing v. KoolaJml Sing 
(1839), 2 M. I. A. 331 ; 5 W. R. P. C. 
131 ; Collector of Masulipatam v. 
Oavaly Vencata Narrainapah (1861), 

8 M.I. A. 529; 2 W. R. P. C. 61; 
Thakoor Beyhee (Mussumat) v. Baluk 
Bam {. Ilai ) “(1866), 11 M. I. A. 139; 
10 W. R. P. C. 5 ; 2 Ind. Jur. N. S. 
106 ; Bhugwandeen Dooley v. Myna 
Baee (1867), II M. I. A. 487 ; 9 W. R. 
P. C. 23; Moniram Kolita v. Kerry 
Kolitamj (1S80), 7 I. A. 115, atp. 154 ; 
5 Calc. 776, at pp. 789, 790 ; 6 G L. R. 
322, at pp. 332, 333 ; S. C. in Court 
below, Eery Kolitany v. Monecram 
KoUta (1873), 13 B. L. R. I/at 
p. 5; 19 W. R. C. R. 367, at p. 368 ; 
Panchcowree Mahtoon v. Kaleechurn 
(1868), 9 W. R. G R. 490 ; Bandas 
Butt v. Ranganmam Dasi (1851), 2 
Taylor and Bell, 279; “ Vyavastha 
Darpana,” 2nd ed., p. 124 ; Gunmaih 
Nilkanih v. Krislmaji Govind (1880), 
4 Bom. 462; Tandy atram v, Jamnci 
{ Bai ) (1884), 2 Bora. H. C. 10 ; Lak- 
shmzbai v. Ganpai Moroba (1867), 4 
Bom. H. C. O. C. 150, at p. 163 ; Bha- 
skar Trimbak Acharya v. Mahadev 
JRamji (1869), 6 Bom. H. C. O. 0. 1 ; 
Karuppa Thevan v. Alayu Pilled 
(1881), 4 Mad. 152 ; “ Daya-Bhaga ” 




chap. xi. s. i. para. 61 ; “ Vyavahara 
Mayukha,” chap. iv. s. viii. para. 4 ; 
“ Viramitrodaya,” chap. iii. part i, 
s. 3 ; ** Smriti Chandrika,” chap. xi. 
s. i. para. 28 ; “ Vivada Chintamani ” 
(P. C. Tagore’s translation), ' p. 261; 
(widow of sapinda in Bombay) Bhar~ 
inangavda v. Budrapgavda (1879), 
4 Bom. 181 ; Tuljaram Morarji v. 
Matlmradas (1881), 5 Bom. 662; 
Madhavram Mugatram v. Dave Tram - 
baklal Bhaicanishankar (1896), 21 
Bom. 739. This applies also to the 
widow of a Nambudhri Brahmin, 
Vasudevan v. Secretary of State 
(1887), 11 Mad. 157, at p. 165. 

5 Ghotay Ball v. Ghunno Lull (1878), 
6 r. A. 15 ; 4 Calc. 744 ; 3 G L. R, 
465 ; Mutta Yaduganadha Tevar v. 
Dorasinga Tevar (1881), 8 I. A. 99; 
3 Mad. 290 ; Yenkayamma Gam 
{Baja CheWcani) v. Vcnkataramana - 
yamma ( Raja i Ckelikani) (1902), 29 
I. A. 156 ; 25 Mad. 678 ; 7 G W, N. 
1 ; 4 Bom. L. R. 657 ; Bowlut Kooer 
v, Burmadeo Sakoy (1874), 14 B. L. K, 
246, note ; 22 W. R. G R. 54 ; Deo 
Per sad v. Lujoo Boy (1873), 14 
B. L. R. 245, note ; 20 W. R. C. R. 
102 ; Gy an Koowur (Mussumaut) v. 
Dookhnrn Singh (1829), 4 Ben. Set R. 
330 (new edition, 420) ; Sheo Behai 
Singh v. Omtd Konwnr (Mimummaf) 
(1840), 6 Ben. Sel. R. 301 (new edition, 
378) ; Gunga Mya v. Kishen Kishore 
Chowdhry (1821), 3 Ben. Sel. R. 128 
(new edition, 170) ; KaManw Kaehiar 
v. Borasingar Tevar (1871), 6 Mad. 
H. G 310. 

6 Post, pp, 467, 488. 

7 (Bombay cases) Vrijbhdrmdas 
Dwarkadas v. Parvati {Bad) (1907), 32 
Bom. 2; 9 Bom. L. R. 1187; Mad- 
havram v. Dave Trambaklal (1896), 21 
Bom.. 739, 'atp. 744; Tuljaram Morarji 
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and a grandmother 1 (except In Bombay 2 ) take only a restricted 
estate. 

She has no greater right over the self -acquired property of the last full 
owner than over the property inherited by him. 3 

The restriction applies to inams, even though they be enfranchised 
in the widow’s name. 4 

A restricted female owner cannot alter the nature of the estate held by 
her. Thus a widow cannot, “ by any act or declaration of her own, while 
retaining possession of her husband’s estate, give her possession or estate 
a character different from that attaching to the possession or estate of a 
Hindu widow,” 5 and daughters cannot by any arrangement alter the 
rights of the reversionary heirs. 6 

Even the whole body of immediate reversioners cannot enlarge the 
estate of a restricted female heir by a release or otherwise, 7 but reversioners 
giving such release for good consideration may be bound by it. 8 

The interest of the widow is not altered by a new settlement being made 


v. Mathuradas (1881), 5 Bom. 662, at 
p. 70 ; Bharmangavda v. Budrapgavda 
(1879), 4 Bom. 181, at p. 187; 
Sahharam Sadashiv Adhihari v. Siia- 
bai (1879), 3 Bom. 353; Narsappa 
Lingappa v. Sahharam Krishna (I860), 

6 Bom. H. C. A. C. 215 ; Vinayeh 

Anundrao v. Luxumeebaee (1861), 1 
Bom. H. C. 117. (It is submitted 
that the reasons given in Gandhi 
Maganlat Motichand v. Jadah (Bai) 
(1897), 24 Bom. 192 ; 1 Bom. L. B. 
574, for holding that a grandmother 
takes an absolute estate in Bombay 
might also be applied to a mother.) 
(Madras cases) P. Bachiraju v. Ven'ka- 
tappadu (1865), 2 Mad. H. C. 402 ; 
Kutii Ammal v, Badakristna Aiyan 
(1875), 8 Mad. H. 0. 88. (Benares 
school) Jullessur Kooer v. Uggur Boy 
(1882), 9 Calc. 725 ; 12 C. L. R 460 ; 
Punchanund Ojhaft v. Lalshan Misser 
(1865), 3 W. R 0. R 140. (Mithiia 
school) Ibid. ; “ Vivada Ohinta- 

mani 5 5 (P. C. Tagore’s translation), 
p. 263. (Bengal school) Poorendra 
Nath Sen v. Bemangini Dasi (190S), 
36 Calc. 75; 12 C. W. N. 1002 ; 
Bijya Diheh (Mussummaut) v. Un- 
poorna JDibeh (Mussummaut) (1S06), 
1 Ben. Sel. B. 162 (new r edition, 215) ; 
Nufur M itier v. Bam Koornar Chut- 
toorjya (1828), 4 Ben. Sel. R 310 
(new edition, 393); Hemlutta Debea 
v. Goluch Chunder Gosayn (1842), 

7 Ben. Sel. B. 108 (new edition, 127). 

1 Phuhar Singh v. Banjit 

(1878), 1 AIL 661. 


2 In Bombay a grandmother takes 
absolutely, Gandhi Maganlal v. Jadab 
(Bai) (1899), 24 Bom. 192 ; 1 Bom. L. R 
574, post , pp. 467, 468. See, however, 
Madhavram Mugatram v. Dave Train - 
balclal (1896), 21 Bom. 739, at p. 744. 

3 Namasivaya Chetti v. Sivagami 
(1863), I Mad* H. 0. 374. 

4 Vangala Dikshatulu v. V angola 
Gavaramma (1904), 28 Mad. 13. See 
ante, p. 439. 

5 Sham Ball Mitra v Amarendro 
Nath Bose (1895), 23 Calc. 460, at p. 
473. 

6 Sengamalathammal v. Valaynda 
Mudali (1867), 3 Mad. H. C. 312, at 
p. 317 ; Kailash Chandra Chucker - 
butty v. Kashi Chandra Chucherbuity 
(1897), 24 Calc. 339 ; Gdbind Krishna 
Narain v. Abdul Qayyum (1903), 25 
All. 546 ; Kanni Ammal v. Amma - 
hannu Ammal (1899), 23 Mad. 504. 

7 Narasimham v. Madhavaradugu, 

13 M. L. J. 323 ; Bern, chunder Sanyal 
v. Sarnamoyi Debi (1894), 22 Calc. 
354 ; Dhoorjeti Subbayya v. Dhoorjeti 
Venhayya (1906), 30 Mad, 201 ; 

Hargawan Magan v. Baijnaih Das 
(1909), 32 All. 88; contra. Kalichand 
Dutt v. Moore (1837), 1 Fulton, 76; 

' “ V; y a vastha Darpana, ' 7 2 nd c d . , 

p. 107. See Olati Pulliah Chetti v. 
V aradarajulu Chetti (1908), 31 Mad. 
474 ; post, pp. 490, 491. 

8 Kali Kishore Pal v # Abdul Karim 
(1897), 2 C. W. N. 132. See Ganpa* 
trao Moroji v. Vamanrao ShamraO 
(1908), 10 Bom. L. B. 210, ' 
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with her by the Government 1 2 unless it is quite clear from the terms o! 
the settlement that it has been bo altered. 

“ The restrictions on a Hindu widow’s power of alienation are in- Restrictions 
separable from her estate, and . . . their existence does not depend on llot dependent 
that of heirs capable of taking it on her death . 55 2 011 

The reason for a woman’s interest being limited is that the property 
should not leave the gotra (family) of the person from whom she has in- 
herited it. 


In the Bombay Presidency, whether in places where the inherited 
“ Mitakshara ” or in places where the “ Mayukha ” is para- Bombay ? 11 
mount, property inherited by a woman from a male, or from 
a female, otherwise than as widow, mother, daughter-in-law, 
or widow of a gotraja sctpinda , is, except so far as it may be 
subject to her husband’s control during his lifetime , 3 her 
absolute and several property. She can deal with the property 
inter vivos or by will, and on her death it descends to the heirs 
of her stridhan property . 4 

This rule has been applied to a woman inheriting as daughter , 5 sister , 6 
niece , 7 or grandniece . 8 

It was held by a Full Bench of the Bombay High Court in the case of 
Gandhi Maganlal Moiickand v. Jadab (Bai ) 9 that a paternal grandmother 
in Gujarat, inheriting movable and immovable property from her maiden 


1 See Kashi Prasad v. Inda Kan - 
war (1908), 30 All. 490. 

2 Collector of Masulipatam v. 
Cavaly Vencaia Narraimpah (1861), 
8 M. I. A. 529, at p. 553 ; 2 W. B. 
P. a 61, at p. 64. 

3 Ante, pp. 443, 444 ; Bhau v. Raglm- 
nath Krishna Gurav (1905), 30 Bom, 
229 ; 7 Bom. L. B. 936. 

4 Ante , chap. xiv. 

5 Gulappa Domingappa Kusugal v, 

Tayawa (1907). 31 Bom. 453 ; 9 Bom. 
L. R. 834; JRindabai v. A nacharya 

(1890), 15 Bom. 206, at p. 208 ; 
Jankibai v. Sandra (1890), 14 Bom. 
612 ; EhagirtMhai v. Kahnujirav 
(3886), 11 Bom. 285; Earibhat v. 
Ikmodharbhai (1878), 3 Bom. 171 ; 

Bulokkddas v. KeshavlaU (1881), 6 
Bom. 85 ; Babaji v. Bala.ji Ganesh 
(1881), 5 Bom. 660 ; Bhau v. Baghi * 
nath Krishna Gurav (1905), 30 Bom, 
229, at pp. 236, 237 ; Navalram 
Aimamm v. NamlUshor Shivnmayen 

(1864), 1 Bom. B. O. 209: Prance, 


vandas Toolseydas v. Dewcooverbaee 
(1859) ; Ibid., 130 ; Ruldmiam (Bai) 
v. Keshavlal (1907), 9 Bom. L. R. 
1293 ; Vithappa v. ftavitri (1910), 
34 Bom. 510 ; 12 Bom. L. R. 487. See 
Acharya’s “ Law of Codification,” pp. 
345 et seq, 

6 Rindahai v, Anacharya (1890), 
15 Bom. 206 ; Bharmmigavda v. Bit- 
drapgavda (1879), 4 Bom. 181, at 
p. 187 ; Bhaskar Trimbak A chary a 
v. MaJutdev Mamji (1869), 6 Bom. 
H. C, O. C. I ; Vinayek Ammdrao v. 
Luxameebaee (1861), 1 Bom. If. ('■. 
Ill ; S. C. on appeal (1864), 9 M. I. A. 
520 ; 3 W. R. P. C. 43. 

7 Madkavmm v. Dave Tramhablcd 
(1896), 21 Bom. 739, at p. 744. 

8 Ttijgctram Morarji v. Mathurmlas 
(1881), 5 Bom. 662; Madhairam v. 
Dave TramhakM (1896), 21 Bom. 
739, at p. 744. 

8 (1899), 24 Bom. 192; 1 Bom 
L. B. 574. 
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granddaughter, takes an absolute interest in such property , 1 and that on 
her death the property goes to her heir, and not to the heir of the grand- 
daughter. Mr. Mayne considered 2 that this decision has been impliedly 
overruled by the decisions of the Judicial Committee in Sheo Shankar 
Lai v. Debi Bahai* and Sheo Periah Bahadur Singh (Lai) v. Allahabad 
Bank 4 It is submitted, however, that this does not necessarily follow. 
The Bombay decision was founded on the peculiar law of that Presidency. 
Under that law a grandmother, as in other places governed by the Mitak- 
shara system, succeeds qua grandmother, and not qua widow of the grand- 
father. She has not, therefore, the limited estate which the Bombay 
system of law gives to the widows of golraja sapindas , 5 but under that law 
she is treated as if she were herself a golraja sapinda , and therefore, although 
a woman, she is, by analogy to the cases of sisters and nieces, under that 
law- entitled to an absolute estate. Similarly the Bombay rule as to the 
absolute character of the estate of a daughter has not been affected by the 
above decisions of the Judicial Committee . 6 The same reasoning would, 
it is submitted, apply to the case of a mother. 

Where more than one of the same class take, they each take a several 
interest without rights of survivorship . 7 

It has been laid down that female heirs who have not 
become members of the family of the late owner by marriage 
take absolutely , 8 but there is authority that the question is 
one of sapinda relationship , not of marriage . 9 

In the Bombay Presidency female heirs as a general rule take 
absolutely. The eases of dependent widows, mothers, collateral 
sapindas, and daughters-in-law are an exception. Where a 
woman inherits to a male owner as a widow, or as a mother, 
or as the wife of a gotraja sapinda, she takes only a limited 
estate , 30 as in the case of the inheritance of women in other 
parts of India. 

1 On the ground that a grand- 30 Bom. 229, at p. 237, approved of 

mother takes in her own right, and in VrijbhuJcandas v. Parvati ( Bai) 
not as widow of the grandfather. (1907), 32 Bom. 26, at p. 29 ; 9 Bom, 

2 “ Hindu Law,” 8th ed., pp. 854, L. B. 1187; Tuljaram Morarji v. 

855. Mathuradas (1881), 5 Bom. 662, at 

3 (1903), 30 I. A. 202 ; 25 All. p. 664 ; Rindabai v. Anacharya (1890), 

468 ; 7 C. W. N. 831 ; 5 Bom. L. R. 15' Bom. 206; Madhavram v. Dave 
828. TrambaMctl (1896), 21 Bom. 739 ; 

4 (1903), 30 I. A. 209 ; 25 All. Dhondi v. Radhabai (1912), 38 Bom. 

476; 7 C. W. N. 84.0 ; 5 Bom. L. B, 833. 546 ; 14 Bom. L. R. 569. 

5 Ante, p.467. 9 Gandhi Maganlal v. Jadah (Bai) 

6 See Bhau v. Baglmnath Krishna (1899), 24 Bom. 192, at p. 213; 1 
Gurav (1905), 30 Bom. 229, at pp. Born. L. R. 574. 

236, 237 ; 7 Bom. L. R. 936. 10 See Dhondi v. Radhabai (1912), 

7 Vithappa v. Saviiri (1910), 34 36 Bom. 546 ; 14 Bom. L. R. 569 ; 

Bom. 510; 12 Bom. L. R. 487 ; Gadadhar Bhat v. G h andra bhaga ha i 
Rukhmani (Bai) v. Keshavlal (1907), (1892), 17 Bom. 690; Tuljaram 

9 Bom. L. R. 1293. Morarji v. Mathuradas (1881), 5 Bom. 

8 Bhau v, Raghmath Krishna ( 1905). 662 ; ante, p. 465, note 4. 
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‘'The principle of dependence, which perhaps- governs the extent of . 
power, may regulate the exceptions where widowed females inherit from 
i males, but in all other eases the rule of absolute dominion must be allowed 

to prevail.” 1 

I In the case of a deceased maiden daughter property inherited Maiden 

by her from her mother is said to pass (at any rate in Madras) taug lttu 
by a special rule under which she becomes as much an absolute 
: owner as her mother , 2 but there is authority to the. contrary . 3 4 

The text of the £< Mitakshara,” 1 upon which this rule is said to be based, 
does not seem to give her greater rights than any other female heir to 
j stridhan property. 

“A vsonless widow of a ■ .Saraogee-Agarwala takes by the custom of Jains, 
i the sect a very much larger dominion over the estate of her husband than 

j is conceded by Hindu law to the widows of orthodox Hindus : that is, 

] she takes an absolute interest, at least in the self -acquired property of her 

1 husband. . . 5 

| In the case of ancestral property, she takes only the interest which is 

taken by an orthodox Hindu widow. 6 

A widow or other limited heir has no greater power over Movable 
the movable property inherited by her than she has over the pioputy ' 
immovable property according to the schools of Bengal 7 and 
w Benares . 8 The Madras High Court has taken the same view 

as to the law prevalent in Southern India . 9 
i The law in Bombay on this subject is not so settled. 


1 Gandhi Maganlal Motickand v. (1804), 10 All. 370. 

Jadab (Bad) (1899), 24 Bom. 192, at 7 Durga Nath Pmmanik v. Chin la- 
p. 2.14; 1 Bom. L. R. 574. mom Ddai (1903), 31 Calc. 214; 8 

2 See Narasayya v. Venkayya, 2 0. W. N. 11 ; Kashimth Basah vv 

Mad. L. J. 149, explained in VenJca - Harasundari Dasi (1820), <£ Vya- 

iaramahrishna Ran v. Bkujanga Ban vastha Darpana,” 2nd ed., 97 ; 

(1895), 1.9 Mad. 107, at p. .109 ; Gandhi Clarke’s “ Rules and Orders,” p. 91 ; 

Maganlal Moticliand v. Jadab (Bat) S. 0. in Court below, Cossinaut 

(1899), 24 Bom. 192 ; 1 Bom. L. R. 574. Bysack v, Hurroosoondry Dossce 

3 Janakiselty Sooryudu v* Miry ala (1819), 2 Morley’s “Digest,” 198; 

Hanumayya (1909), 32 Mad. 521 ; Thakoor Deyhee (Mnssumat) v. Balub 
see Vimsangappa Shetti v. Mudrappa Bern (’Rai) (1808), 11 M. I. A. 139, 
Sketti (1895), 19 Mad. 110. at p. 175 ; 10 W. R. P. 0. 3, at p. 9. 

4 Chap. ii. s. xi. para. 30. 8 Bhugwandeen Doobey v. Myna 

5 Shea Singh Rai v. Dahho (Mil#- Baee (1867), 11 M. I. A. 487; 9 
Hnmat) (1874), 6 N. W. P. 382, at W. R. P. C. 23. 

p. 411, approved on appeal (1878), 5 0 Narcmmhav . Venkafadhri (1885), 

I, A. 87, at p. 110 ; 1 All. 688, at S Mad. 290 ; Buchi Mamayya v. Jaga- 

. p. 704 ; SJmnhhu Nath v. Gay an pdihi (.1884), 8 Mad. 304. There 

Ghand (.1894), 16 AIL 379 ; Earnabh were decisions in the Madras Sudder 

Pershad v. Mandil Bass (1899), 27 Court to a contrary effect, see 

Calc. 379. * Norton’s L. C. pp. 648, 052. 

6 Shhtiblm Nath v. Gay an Ghand 
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It is clear that in those districts of the Bombay Presidency where the 
“ Mitakshara 55 is supreme, 1 she has no greater power than in Bengal or 
Benares. 2 It is also clear that even in territories governed by the “ May- 
ukha a widow has no testamentary power of disposition over movables 
which have been inherited by her from her husband, 3 and that on her death 
they do not pass to her heirs, and are not available in their hands for the 
payment of her debts. 4 5 She may exercise a power given to her by the will 
of her husband. 5 4 4 Even in the ‘Mavukha’ there is not a text which 
distinctly and definitely supports the widow’s absolute dominion and power 
over movables inherited from her husband.” 6 There is, however, con- 
siderable judicial authority that in cases governed by the “ Mayukha ” a 
widow or other female owner can dispose of the movable property during 
her lifetime. 7 

“ It is observed by Mr. Mayne, in s. 229, that the power must generally 
be taken to be limited to such necessary or suitable purposes as would 
come within the ordinary power of the head of a household. We should 
prefer to say that the nature of movable property being such that in many 
cases conversion is essential to its enjoyment, the widow is not precluded „ 
from converting it, but must preserve the capital, unless the expenditure 
of it is necessitated by the insufficiency of the income to provide for her 
maintenance, subject, nevertheless, to a power to dispose of a moderate 
portion for works of piety.” 8 

Under the Mithila law a childless Hindu widow, although 
she cannot alienate the immovable property, has an absolute 
right over the movable property inherited from her husband, 
and can alienate it in any manner she pleases . 9 


1 Ante, p. 19. 

2 Pandharinath Vishvanath v. Go- 
bind Shiv-ram (1907), 32 Bom. 59 ; 
9 Bom, L. R. 305. See Gadadhar 
Bhat v. Chandrabhagabai (1892), 17 
Bom. 690. 

3 Chamanlal Maganlal 8ha v. Doshi 
Ganesh Motichand (1904), 28 Bom. 
453 ; 6 Bom. L. R. 460, following 
Gadadhar Bhat v. Chandrabhagabai 
(1892), 17 Bom. 690. See Harilal 
Harjivandas v. Pranvalavdas Parbhu- 
das (1888), 16 Bom. 229; Motilal 
Lalubhai v. Baiilal Mahiputram ( 1 895), 
21 Bom. 170. 

4 Jamna ( Bai ) v. Bhaishanhar 
(1891), 16 Bom. 233. 

5 Motilal Lalubhai v. Ratilal Mahi- 
putram (1895), 21 Bom. 170. 

fi Pandharinath v. Govind (1907), 
32 Bom. 59, at p. 73 ; 9 Bom. L, R. 
1305. 

7 Bechur Bhugwan v. Luhmee 

(Base) (1863), 1 Bom, H, C. 56; 

T may eh Amindrao v. Luxwmeebaee - 


(1861), 1 Bom. H. C. 117; Pranjee* 
vandas v. Bewcooverbae e (1859), 1 
Bom. H. C. 130 ; Lahsmibai v. 
Ganpat Moroba (1S67), 4 Bom. 

H. O. O. C. 150, at p, 162. In 
Bhagirthibai v. Kahnujirav (1886), 
11 Bom. 285, at . p. 297, West, J., 
says that the widow’s absolute right 
to movable property inherited from 
her husband has never been seriously 
questioned in Bombay. See also 
Balvantrav v. Purshotam (1872), 9 
Bom. H. 0. 99, at p. Ill ; Tuljaram 
Morarji v. Maihuradas (1881), 5 
Bom. 662, at p. 670 ; Pamodar Mad - 
howji v. Purmamndas (1883), 7 Bom. 
155, at p. 163. 

8 Narasimha v. Venkaladri (1885), 
8 Mad, 290, at p. 293, referred to in 
Gadadhar Bhat v. Chandrabhagabai 
(1892), 17 Bom. 690, at pp, 703, 
704, 

9 Birajun Koer v. Luchmi N a, rain 
MaJiciia (1884), 10 Calc. 392; Boorga 
Payee v. Poorun Payee (1886), 5 
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Even where a woman has power to dispose of property will. • 
inherited by her by an act inter vivos , she cannot dispose of 
it by will , 1 and ii it has not been disposed of, it passes to the 
next heir . 2 

As to the interest taken by a mother or grandmother in property Share on par 
allotted to her on partition, see ante, pp. 335, 336. tition. 

The whole estate is vested in the widow or other restricted Nature of 
female owner . 3 She completely represents it . 4 She is entitled vfdower 
to the absolute possession of it , 5 and the full enjoyment of 
produce, which she can spend without being accountable to 
any one . 6 She cannot waste the corpus of the property, nor 
can she alienate it beyond her lifetime , 7 except for purposes of 
necessity or with the assent of the next reversioners, i.e. of 
the persons wiio are at the time of the alienation heirs of the last 
full owner . 8 All acts for the benefit of the estate or for necessity 
bind the estate . 0 

During her lifetime no one else has any interest in the estate. 10 

“ It is clear that under the Hindu law the widow, though she takes as 
heir, takes a special and qualified estate. Compared with any estate that 
passes under the English law by inheritance it is an anomalous estate. It 


W. R. C. R. 141 ; Sreenarain Mai v. 4 Kery Kolitany v. Moneemm Ko- 
JJhya Jha (1812), 2 Ben. Sel. R. 23, lUa (1873), 13 B. L. R. 1, at p. 53; 
at p. 27 (new edition, 29, at p. 19 W. R. C. R. 367, at p. 396 ; Bhala 
36) ; “ Vivada Chintamani 53 (Tagore’s NaJiana v. ParhJm Hari (1877), 2 Bom. 
translation), pp. 261, 262. 67, at pp. 73, 74, and ease's therein 

1 .For instance she cannot by will cited; Karimuddin (Munshi) v. Go- 

create a charge on her husband’s im- bind Krishna Narain {Kunwar) (1909), 
movable property for the purpose of 36 1. A. 138 ; 31 All. 497 ; 13 C. W. N. 
paying debts incurred for necessary 1117; 11 Bom. L. R. 911. 
purposes; Vislivcmath v. Narayan 5 Kashinatk Basak v. Harasundari 
(1903), 5 Bom. L. R. 314. Dasi (1826), Clarke’s “ Rules and 

2 Thakoor DeyJiee (Mussumat) v. Orders ,\” Mon triou’s “Cases of 
Bahik Mam (Mai) (1886), 11 M. I. A. Hindu Law,” p. 495; "Vyavastha 
139 ; 10 W. R. P. 0. 3 ; Gadadhar Darpaim,” 2nd ed., p. 97 ; Bmvanath 
Mat y. Chandrabhagabai (1892), 17 Chandra v. lilmntomani JDasi (187 1), 
Bora. 090 ; Harilal Harjivandas v. 6 B. L. R. 747. 

Pranvakwdas Parbhudas (1888), 16 0 Kama vadhani Venkata & htbbaiya 

Bom. 229. See “Vivada Chinta- v. Joysa Narasingajpya (1866), 3 Mac!, 
mani,” pp. 261, 262. H. C. 116 ; In the goods of Horen? 

3 Janaki Ammal v. N arayanasami dranarayan (1853), 4 B. L. R. G. G. 
Aiyer (1916), 43 I. A. 207 ; 39 Mad. 41, note. 

634 ; 20 C. W. N. 1323 ; 18 Bom. 7 Post , p. 477. 

L. R. 856; Anandibai v. Majatam 8 Post, pp. 486, 487. 

Chintanum Peihe (1897), 22 Bom. 984 ; 9 Sadasi Koer v. Mamgobind Singh 

Kamavadhani Venkata Subbaiya v, (1911), 15 0. W. N„ 857. 

Joysa Narasingoppa (I860), 3 Mad. 10 Post, p. 499. 

ILC. 116, 
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is a qualified proprietorship, and it is only by the principles of Hindu law 
that the extent and nature of the estate can be determined . 55 1 

“ A widow who succeeds to the estate of her husband in default of male 
issue, whether she succeeds by inheritance or survivorship « . . does not 
take a mere life estate in the property. The whole estate is for the time 
vested in her absolutely for some purposes, though in some respects for 
only a qualified interest. Her estate is an anomalous one, and has been 
compared to that of a tenant in tail. It would perhaps be more correct 
to say that she holds an estate of inheritance to her and the heirs of her 
husband.” 2 

But the estate of a Hindu widow is very different from a mere life 
estate. <fi The case of Kashinath Basak v. Harasundari Da-si 3 . . . establishes 
that the estate of the widow is something higher than a life estate, that it 
entitles her to the possession of the property without restriction; and 
that she has a qualified power of disposition in it, the limits of which it is 
difficult, if not impossible, to define further than by saying that the pro- 
priety of any particular exercise of that power must depend on the circum- 
stances in which it is made, and must be consistent with the general 
principles of Hindu law regarding such dispositions. The cases of Oojid - 
monee Dossee v. Sagormonee Dossee and Hurry Doss Bait v. Runjunmonee 
Dosseef which have established in this Court the right of the reversionary 
heirs, though their interest is only contingent, to maintain a suit to 
restrain waste by the widow 5 (particularly the latter case in winch the late 
Chief Justice entered at large into the nature of the widow’s estate) are 
quite consistent with what I have above stated. Sir Lawrence Peel there 
says : ( The estate, though sometimes so expressed to be, is not an estate 
for life ; when a widow alienates she does so by virtue of her interest, not 
of a pow r er, and she passes the absolute interest, which she could not do if 
she had but a life estate . 5 55 6 

Her position is different from that of a manager. “ A manager stands 
in a different position. He can act only with the assent, express or implied, 
of the body of coparceners . 7 In the widow’s case the coparceners are 
reduced to herself, and the estate centres in her.” 8 

As a reversioner does not derive title through the restricted heir, an 
acknowledgment of a right or liability by her does not under the existing 
limitation law 9 bind the reversioner . 10 

1 Collector of Masulipaiam v, 4 (1851), 2 Taylor and Bell, p. 

Cavaly Yencaia Narrainapah (1861), 279; “ Vyavastha Darpana,” 2nd ed., 

8 M. I. A. 529, at p. 550 ; 2 W. R. p. 125 ; Sev. 657. 

P. 0. 61, at p. 64 5 See post , pp. 501, 502. 

2 Moniram Kolita v. Kerry Koli - 6 Jadomoney Dcihee v. Samda Pro - 

tany (1880), 7 I. A. 115, at p. 154; sarno Mookerjea (1856), 1 Boul. 120, 
5 Calc. 776, at pp. 789, 790 ,* 6 at p. 129. 

0. L. R. 322, at pp. 332, 333. See 51 See anle 9 p. 274, 

Bhala JKahana v. ParbJm Hari (1877), 3 CMmnaji Oovind Qodboh v. Din- 

2 Bom. 67, at pp. 73, 74, and cases bar Dhondev Godbole (1886), 11 Bom, 
there cited ; Katama NatcMar v. 320, at p. 324. 

Rajah of SUvagunga (1863), 0 9 Act IX. of 1908, s. 19. 

M. I. A. 543 ; 2 W . R. P. C. 31. 10 Shib Shankar Lai v. Soni Pam 

3 (1826), Clarke 91 ; Montriows (1909), 32 All. 33 ; affirmed on appeal, 

tf Cases of Hindu Law,” p. 495; Soni Pam v. Kanhaiya Lai (1913), 

“ Vyavastha Darpana,” 2nd ed, 35 AIL 227; 17 C. W. N. 605; 15 
p‘ 97. Bom, L. R f 489. 
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The Court will not interfere with the action of the limited 
female owner, unless it is shown that there is danger from 
the mode in which she is dealing with the property, or that her 
acts have endangered the estate or the reversion . 1 

“A bill filed by the presumptive heir in succession against the imme- 
diate owner who has succeeded by inheritance, must show a case approach- 
ing to spoliation, must enable the Court to see that there is probable 
ground for apprehending that, unless an injunction be granted to restrain 
some threatened or impending act, ultimate loss to the heirs who may 
come into possession by succession will ensue. It is not enough to make 
out that some gift has been made or some disposition taken place, or that 
such is about to be made or to take place, which the law would not support. 
The estate of the female owner, her own personal estate, might be large, 
and adequate to repay ten times over the alleged spoliation, and there 
might not be the remotest prospect of loss, and the thing alienated might 
have no specific peculiar value.” 2 

The mere fact of the widow keeping in hand for about three months 
part of the corpus for the alleged purpose of an eligible investment does 
not amount to waste, nor is it in derogation of the rights of those entitled 
to reversion . 3 

-If there be an apprehension of waste of movable property allotted to 
a widow on partition, provision may be made in the final decree to safe- 
guard the interests of the reversioners . 4 In one case the Bombay High 
Court 5 required a sum of money to which a widow was entitled as such 
to be secured for the benefit of the reversion, but in another case the 
Calcutta High Court held that she cannot be compelled, without proof of 
waste, to give security for the value received by her of lands belonging to 
her husband’s estate taken by a railway company . 6 The Court may now 
direct the investment of the proceeds of land belonging to a restricted heir 
which has been acquired for public purposes . 7 

“The principle that a Hindu widow is entitled to the uncontrolled 
possession of property, movable and immovable, of her deceased husband, 
is clearly laid down by Lord Gifford in Cossinath Br/smh v. Riirrwowdry 
IJossee . 8 . . . The general apprehension of danger that, if personal pro- 
perty be entrusted to a Hindu widow, there is every probability of its being 
parted with, and if so, it may not be recovered, is an element which cannot 


1 Hurrydoss Ditit v. Uppoomah 5 GambMrmal v. Hamirmal (1806), 

Dome (1856), 6 M. I. A. 433. See 21 Bom. 747. 

post, pp. 501,502. 6 Hindoo Bassinet Dossee v. Bolie, 

a Ear Has Butt v. lianganmani Dasi Qhand Belt (1864), X W. B. 0. B, 

(1851), 2 Taylor and Bell, 279; “ Vya- 125. 

vastha Darpana,” 2nd ed., 127 ; Sev. 7 Land Acquisition Act (I. of 1894), 
657. See Hurrydoss Dutt v. Uppoor- s. 32 ; see Mrinatim Dasi v. A linash 
mh Dossee (1856), 6 M. I. A. 433. Chandra Dull (1910), 14 G W. N. 

3 Hurrydoss Dutt v. XJppoomah 1024, 

Dossee ( Sreemutty ) (1856), 6 M. I. A, 8 (1826), Clarke’s “ Buies and 

433. Orders,” App. 91 ; Montriou’s 44 Cases 

4 Jthirga Nath Pramanih v. Ghmta - of Hindu Law,” p. 495; “Vya vastha 
?noni Dassi (1903), 31 Calc. 214; 8 Darpana,” 2nd ed., p. 97 

aw. h. it iH ' 1 ‘ 
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be allowed to exist or considered consistently with the views of the Privy 
Council in the case last cited. The danger must be established not as a 
matter of probable speculation, but as one of reasonable certainty to the 
satisfaction of the Court. 55 1 

There is authority that where there is more than one widow the elder 
widow has the preferable claim to the management of the property, 1 2 

Two or more widows may by an agreement inter se, not prejudicial to 
the rights of the next, heir in succession, provide for the distributive enjoy- 
ment of the benefit of the joint property by an apportionment thereof. 3 4 

Where additions are made to an estate by a restricted 
female owner with the intention that they should form part 
of the estate, such additions pass with the estate and not to 
the heirs of such owner, though they have been made with 
funds over which she has absolute powers of disposal. 

Such intention will be presumed in the case of the erection of buildings 
on land belonging to the estate. * 

A widow or other restricted female owner may use for her 
own purposes and may alienate the income of the estate which 
has accumulated in her hands, or which has accumulated in 
the hands of some other person from whom she recovers it . 5 * 

“ The true test to be applied to cases of this description is to determine 
from the surrounding circumstances the intention of the widow. Did she 
intend to treat the disputed property as part and parcel of the estate of 
her husband, or did she treat it as a temporary saving liable to be applied 
by her subsequently for her own purposes ? 55 6 

Should there be no proof of any distinct intention to appropriate to 
herself investments made from income or accumulations of income, they 
will be considered accretions to the estate. 7 


1 Per Paul, J., in Biswanatli Chan - Sowdammee Dossee v. Administrator 

dm v. Kkmtomani Dasi (1871), 6 General of Bengal (1892), 20 I. A. 
B. L, R. 747, at p. 751. 12 ; 20 Calc. 433 ; Isri JDut Koer v. 

2 Jtjoyiamha BayiSaiba ( II. 11. M.) HanslmUi Koerain ( Mussumut ) (1883), 

v. Kamakshi Bayi Saiba (H. H. M.) 10 I. A. 150, at p. 158; 10 Calc. 

(ISOS), 3 Mad. H. C. 424. 324, at p. 334 ; 13 C. L. R. 438, at 

3 Ibid, at p. 453 ; Makademppa v. p. 424 ; Saminatha Pillai v. Manik- 

Basagawda (1905), 29 Bom. 346; 7 hasami Pillai (1899), 22 Mad. 356, 
Bom. L. R. 238. See, however, Grose v. Amirtamayi 

4 Venkata Narasimha Appa Mao Dasi (1869), 4 B. L. R. O. C. 1, at 
Bahadur (. Rajah ) v. Venkata Burn - pp. 40, 42 ; 12 W. R. 0, 0. J. 13, at 
s hothama Jagannadha Gopala Mow pp. 28, 29, 

Bahadur ( Majah Bnrenani) (1908), 0 Bhagabati Koer v. Bahudra Koer 

31 Mad. 321 ; Pahira Dobey v. Gopi (1911), 16 C. W. N. 834, at pp. 836, 
Lai (1880), 6 0. L. R. 66. 837. 

^ Boorjeemoney Dossee (Breemutty) 7 Shea Lochun Singh (Balru) v. 
v. Dendbundoo Mullick (1862), 9 Baheb Bingh (Baku) (1887), 14 I. A. 
M. I. A. 123 ; Pannalal Beal v. Barna- 63 ; 14 Calc. 387 ; Gonda Koer v. 
mndari Dasi (1871), 6 B. L. R. 782 ; Oodey Singh (. Kooer ) (1874), 14 B. L, R. 
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When a widow purchases property with money borrowed on the credit 
of her husband’s estate, his heir is entitled to it, subject to the burden of 
paying the debt . 1 Where she uses accumulations for purchasing property 
which had belonged to her husband, it may be inferred that she intended 
to treat it as part of her husband’s estate. 2 

If she invest the income with the intention that it should 
be an accretion to her husband’s estate, she cannot thereafter 
deal with it, except under circumstances which would justify 
her dealing with the original estate . 3 

Should she invest the income in such a way as to indicate 
her intention that it was not to form part of her husband’s 
estate, but to remain at her disposal, whether such invest- 
ment be of a temporary or permanent nature, she can deal 
with it, at any rate, during her lifetime . 4 Should she not 
dispose of the property during her lifetime it does not pass 
to her heir, but is treated as a portion of her husband’s estate . 5 

It is not “ possible to lay down any sharp definition of the line which 
separates accretions to the husband’s estate from income held in suspense 
in the hands of the widow, as to which she has not determined whether or 
no she will spend it.” 6 


359. See, however, Ahhanna v. Yen- S. C. in Court below, Humbutti 

Jcayya (1901), 25 Mad. 353, at pp. Kemin v. Ishri Butt Koer (1879), 5 

359, 360. Calc. 512, at p. 521 ; 4 Ct L. E. 511, 

1 Oodey Singh (Kooer) y. Phool at pp. 519, 520; Sridhar Chatio- 

Vhund (1873), 5 IV. W. P. 197. padhya V. Kalipada Chue'kerbuUy 

2 Bhagabati Koer v, Sahudra Koer (1911), 16 C. W. N. 106, where it was 

(1911), 16 C. W. N. 834. held that an agent appointed by a 

3 Isri But Koer v. Hansbutti Hindu widow is bound to account to 

Koerain ( M-ussumut} ' ( 1 883), 10 I. A. the reversioner for profits realized 

150, at p. 161 ; 10 Calc. 324, at by him in the widow’s lifetime and 

p. 337 ; 13 C. L. R. 418, at p. 427. not paid to her. See Bhagbutti Baee 

4 See SowdamdneeBosseev. Adminis- (Mussumat) v. Bholambtk Tha'koor 

trator General of Bengal (1892), 20 { Choivdhry ) (1875), 2 I. A. 256, at 

I. A. 12; 20 Calc. 433; Akhanna v. pp. 260, 261; 24 W. R. 0. R. 168, 

Yenkayya (1901), 25 Mad. 351; at pp. 169, 170 ; S. 0. in Court below, 

Puddo Monee Bossee (SreemtiMy) Y. Bholanath Thtikoor {Choivdhry) v. 

Biuarka Nath Biswas (1876), 25 W. R. Bhagamti Beyi (Musst) (1871), 7 

335, at p. 340 ; Nihal Khan v. Hur B. L. R. 93, at p. 100 ; 15 W. R. 0. R. 

■Chum Loll (1866), 1 Agra, 219. 63, at p. 64, relying on Clmndmlmlee 

5 Wahid AH Khan v. Tori Bam Bebia v. Brody (1868), 9 W. R. €. K. 

(1913), 35 AIL 551, at p. 555 ; Ktila 584, and Nihal Khan v. Bur Churn Loll 

Chandra Chakravarii v.BamaSundan (1866), 1 Agra, 239 ; Oodey Singh 

Dasee (1914), 4.1 Calc. 870 ; Anund {Kooer) v. Phool Ckund (1873), 5 

CJmndra Mimdid v. Nil-money Jourdar K. W. P. 197, at p. 201, 

(1883), 9 Calc. 758 ; Isri But Koer v. 6 Isri But Koer v. Hansbutti Koe - 
Hansbutti Koerain (Mussumui) (1883), rain ( Mussimut ) (1883), 10 I. A. 

10 I. A. 150, at p. 158 ; 10 Calc. 324, 150, at pp. 160, 161 ; 10 Calc, 324, 

at p. 334 ; 13 0. L. R. 418, at p. 429 ; at p. 337 j 13 C. L. R, 418, at p. 427, 
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Income not appropriated by the restricted owner at the 
time of her death passes to the reversioner and not to her 
siridhan heir . 1 

Where under a deed or will a Hindu widow is given complete power to 
appropriate the profits, the profits unappropriated at the time of her 
death will apparently pass to her heir. 2 

Where the widow” is not owner of her husband’s estate but invests 
money received therefrom on account of her maintenance, it is her stridftan , 3 
and passes as such to her heirs. 4 

There is no presumption of law that property acquired by a Hindu 
widow after her husband’s death forms part of his estate. 5 

A restricted female owner can grant leases or do other acts 
in the ordinary course of management . 6 

Leases in excess of such power, such as permanent leases, 7 or leases 
for a long term of years, 8 * are voidable by the reversioners at her death, 
unless they are justified by such circumstances as justify an alienation, 3 
or perhaps in exceptional cases where they are justified by rules of prudent 
management, 10 or are for the benefit of the estate. 11 

The lease w-ould at least enure for the life of the restricted owner. 12 

A suit to set aside such lease mast be brought within twelve years 
from the restricted owner’s death. 13 


1 Biveit Canute v. Jivibai (1880), (1017), 44 I. A. 147; 21 C, W. N. 720. 

10 Bom. 478; Bhagabati Koer v. 8 Sadat Naik v. Sercd Naik (1901), 

Sahudra Koer (1911), 16 0. W. X. 28 Calc. 532 ; 5 C. W. X. 279 ; Bijoy 
834. See Hunsbuiti Kerain v. Ishri Gopal Mukerji v. Nil Bakin Mukerji 

Butt Koer (1879), 5 Calc. 512, at (1903), 30 Calc. 990 ; 7 C. W. X. 

p. 525 ; 4 C. L. It. 511, at p. 523. 864 ; S* C. on appeal. Bijoy Gopal 

2 Gum Prasad Boy v. Nafar Das Mukerji v. Krishna Mahishi Bebi 

Boy (1869), 3 B. L. R. A. C. 121 ; ( Srimaii ) (1907), 34 I. A. 87; 34 

11 W. R. C. R. 497. Calc. 329; 11 C. W. X. 424; 9 Bom. 

3 Ante, p. 438. L. R. 602. Cf. Banee Madhub Ghose 

4 Subramanum Chetti v. Arana- v. Thakoor Boss Mundul (1866), 

cheiam Chetti (1904), 28 Mad. 1 ; B. L. R. F. B. R. 588 ; 6 W. R. Act X. 
ante, chap. xiv. R. 71. 

5 Ban Bijai Bahadur Singh (BN 8 Post, pp. 477 el seq. 

wan) v. Indar Pa, l Singh (1S99), 26 10 See Sankar Nath Mukerji v. ' 

I. A. 226 ; 26 Calc. 871 ; 4 C. W. X. Bejoy Gopal Mukerji (1908), 13 
1 ; 2 Bom. L. R 1 ; Dakhina Kali C. W. N. 201. 

Bebi v. Jagadishwar BhuMacharjee 11 Bayamani Bebi v. Srinibash 

(1897), 2 C. W. X. 197. See Bissessur Kundu (1906), 33 Calc. 842. 

Chuckerbuity v. Bamjoy Mojoomdar 12 Mohunkoowur (Mussamut) v. 

(1865), 2 W. R. C. R. 326; 8 Sev. Zoramun Singh (Baboo) (1862), Marsh, 
70S ; Gobind Chunder Mojoomdar v. 166 ; 1 Hay, 272 ; Baie Chum Paul 

Buhneer Khan (1874), 23 W. R. C. R, v. Suroop Chunder Mytee (1868), 9 

125. W. R, C. R. 598. See post , p. 477. 

8 Ante, p. 471. 13 Bijoy Gopal Mukerji v. Krishna, 

7 Modhu Sudan Singh (Baja) v. Mahishi Debi (Srimati) (1907), 34 

Boole (1897), 24 I A. 164; 25 Calc, I. A. 87 ; 34 Calc. 329; 11 Q W. X. 

1; 1C. W. X. 433. Cf. Palaniappa 424; 9 Bom. E. R.. 002; post, pp, 

Chetty v, Beivasikamony Pandara 477 et seq. 
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As to borrowing money for constructing a bouse, see Bhogamju Venha- 
irama Jogiraju v. AMepalU Seshayya (1912), 35 Mad. 550. Bee post-, p, 483. 

A Hindu widow can work a quarry and apply tlie proceeds 
for her own purpose, at any rate, provided that she does not 
exhaust the land,. 1 

A widow 2 or other restricted female owner 3 can alienate 
the property or her interest in it, if she be a joint owner, 4 
for her lifetime, and the transferee acquires all her rights. 5 
When she purports to alienate the whole estate in the property, 
but on the ground of want of necessity or otherwise her act 
is not binding on the reversioners, the alienation will enure 
‘ until her death, 6 * or if she has inherited the property as widow, 
until her remarriage A 

This applies even when the widow holds under an arrangement which 
prevents her alienating, without expressly prohibiting her from alienating 
the estate for her life. 8 

A compromise may or may not amount to an alienation. Whether it 
does so depends upon the circumstances. 9 

As to partition between co-widows, see ante, pp. 327, 328. 


1 Subha Reddi v. CJiengalamma 
(1898), 22 Mad. 126. 

2 Rmmlckal v. Ramasami Naichan 
(1899), 22 Mad. 522 ; Harnmm 
Prosad Singh v. Bliagmiti Prasad 
(1897), 19 All. 357 ; Durga Kunwar 
v. Main Mai (1913), 35 All. 311. 

3 Kanni Animal v. Ammahamm 
Ammal (1899), 23 Mad. 504. 

4 Janohinalh Mukhopadhya, v. Mo - 
thuranath Mukhopadhya (1883), 9 
Calc. 580; 12 C. L. E. 15 ; Hart 
Narayan Jog v . Vital (1907), 31 
Bom. 560 ; 9 Bom. L. E. 1049. This 
alienation will not prevent the right 
of survivorship of a widow or sister, 
ibid. ; Kanni Ammal v. Ammakminu 
Ammal (1899), 23 Mad. 504. 

. 5 Durga Kunwar v. Main Mai 
(1913), 35 All. 311. 

0 Chedambaramma v. Hussai* 
namma (1915). 39 Mad. 565 ; Vadali 

Mamidigadu v. Kotipalli Ramayya 
(1902), 26 Mad. 334; Sreeramulu v. 
Kristamma (1902), 26 Mad. 143 ; 
Bhagavatamma v. Pmnpanna Gaud 

(1865), 2 Mad. H. 0. 393 ; Kamavad- 
ha.ni Venkata Subhaiya v. Joysa 
Narasingappa (1866), 3 Mad. H. O. 

116; MunnaM Ohaodri v. Gnjraj 


Singh (1889), 17 Calc. 246 ; Gohind - 
mani Dasi v. Shamlal Bysak (1864), 
B. L. E. XL B. E. 48 ; W. E, F. B. E. 
185 ; Tarinee Churn Banerjee v. 
Nund Coomar Banerjee (1864), 1 
W. E. 0, E. 47 ; Ram Gutty Kurmokar 
v. Boishiub Churn Mojoomdar (1867), 
7 W. E. C. E. 167 ; Radha (Mussamui) 
v. Kour ( Mussamut ), W. R. 1864, 
0. E. 148 ; Ramchandra Mankcshwar 
v. Bliimrav Ravji (1877), 1 Bom. 577 ; 
Mdgirappa v. Shivappa (1869), 6 
Bom. H. C. A. 0. 270 ; Mayaram 
Blmiram v. Motiram Govindram (1865), 
2 Bom. H. C. 331 (2nd ed., 313) ; Prag 
Das v. Hari Kishn (1877), 1 All. 503 ; 
Doll Soonder Doss v. Hurry Kishen 
Doss (1862), Marsh, 113 ; 1 Ind. Jur. 
O. S. 32; 1 Hay, 33; Haradhm 
Nang v. Issur Chunder ' Bose (1866), 
6 W. E, a R. 222. Cl cases, ante , 
p. 199, note 7. 

7 See Haribhai v. Uka (1899), 1 
Bom. L. E. 201. 

8 Sahodra (Mussummat Bebm) v. 
Dung Balia, door (Roy) (1881), S L A. 
210; SCalc. 224. 

9 See Kambinayani Timnaji v. 
KamUnaymii Subbamju (1910), 33 
Mad. 473 ; -post, p. 495. 
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Execution of The personal interest of the restricted owner may be sold 
decree ' in execution of a decree . 1 

Where the interest of a widow was sold, her heirs were held to be 
entitled to the proceeds. 8 

when widow, For purposes of legal necessity , 3 caused by circumstances 
alienate! i over which she had no control , 4 a widow or other woman 
I with a restricted estate can alienate or charge 3 the property 
so as to bind the reversion. Where the income is sufficient 
to meet the necessity, the reversioners are not bound . 6 

She cannot do so by will. 7 

When she does not purport to bind the estate, the fact that there was 
necessity does not enlarge the operation of the transfer. 8 

Whether she intended by the transaction to bind the estate or merely 
to deal with her own interest depends upon the terms of the document. 9 

As to the principles upon which such deed is to be construed, see Vasonji 
Morarji v. Chanda Bihi (1915), 37 All. 369 ; 19 C. W. K. 873 ; 17 Bom. 
L. It. 556; following Hmioomcm Per shad Panel ay v. M unraj Koomveree 
(1856), 6 M. I A. 393, at pp. 411, 412. 

Duty o£ pur. The principles laid down in the leading case of Hunooman 
mortgagee and Persaud Panday v. Munraj Koomveree (Mussumat Babooee), 10 
proof 5 .' 1 ° £ and the cases following it, as to what amounts to necessity, 
what is the duty of a person dealing with the manager for an 


3 Act V. of 1908, s. 60 ; Kanni 
Animal v. AmmaJcannu Ammal (1899), 
23 Mad. 504. 

2 Ckooney Money Dassee v. Bam 
KMur Dull (1900), 28 Calc. 155; 
5 C. W. N. 242. 

3 Collector of Mamlipalam v. 
Gamly Vencata Narraimpah (1861), 
8 M. 1 A. 529, at p. 551 ; 2 W. B. 
P. C. 61, at p. 64 ; Baj Luhhee Dahea 
v. GoJcool Chunder Chowdhry (1869), 
13 M. I. A. 209 ; 3 B. L. B. R C, 57 j 
12 W. E, R 0. 47; K-urun Sing 
(, Bao ) v* Mahomed Fyz Ali Khan 
(1871), 14 M. I. A. 1S7 ; 10 B. L. R, 1 ; 
Jaganmth Yiihal v, Apaji Vishnu 
(1868), 5 Bom. H. C. A. 0. 217, at 
p, 221 ; Panchcowree Malitoon v. 
Kalee Churn (1868), 9 W, K. C. B. 
490 ; Bulimnt Narain Singh v. Bam 
Kishen Singh , W. B. 1864, C. R. 

: 102 . 

4 Uaizoormissa Begum v. RadhahC 

node Mister, Ben. S, D. A., 1 856, 

' p* 595 ? at p. 605, 


5 This would include a permanent 
or long lease ; see Felaram Boy v. 
Bagalanand Banerjee f 1910), 14 0. W. 
R 895, ante, p. 476. 

6 Ravaneshwar Prasad Singh v. 
Chandi Prasad Singh (1911), 38 Calc. 
721; upheld on appeal (1915), 43 
Calc. 417. See Kahenarain Boy 
Chowdhry v. Ram Coomar Chand, 
W. R. 1864, a B. 14. 

7 Ante, p. 471. 

8 Prosunno Kumar Nandi v. 
Umedur Baja Chowdhry (1908), 13 
C. W. K 353. 

9 See Damodar v. Jankihai (1903), 
5 Bom. L. R, 350. The mere fact 
that the woman purports to mortgage 
“her right and interest” does not 
show that she intended only to trans- 
fer her life estate ; NarainbaM v. 
Ramdhari Singh (1916), 20 0. W. N. 
734. 

10 (1856) 6 M. I. A. 393 ; 18 W* R 
0. R, note to p. 8b 
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infant heir, and the burden-' a cproof where an alienation by 

such manager is in ques,^ ?f^^apply equally to the cases of 

persons dealing with Hir-n. alietdows or other restricted female 

owners . 2 ma ? 

o v 

She cannot raise the money until the necessity has actually Circumstance 
arisen . 3 There must be a clear necessity for raising it, and ° pit ^ lnu 
an actual pressure . 4 

In Upendranaih Bose v. Bindesri Prosacl (1915), 20 C. W. N. 210, there 
are expressions which would extend the power of alienation beyond the 
case of pressing necessity, but in that case the alienation was binding as 
being in settlement of a bond fide dispute, and as being assented to by the 
reversioner. 

The “ necessity ” involves some notion of pressure from 
without and not merely a desire to better or to develop the 
estate . 5 It involves generally circumstances of pressure which 
render the raising of money necessary for the protection or 
preservation of the estate. 

Where there is no legal necessity, although the payment be for the 
benefit of the estate, as where a co-sharer paid the widow’s share of the 
Government revenue, an alienation cannot be supported. 6 

An alienation cannot be supported by debts which have been paid by 
the widow during her husband’s lifetime. 7 

A family settlement, whereby a Hindu widow gave up a portion of the 
property, was held not to bind the reversioners, who were then born, and 
not parties thereto. 8 


1 Ante, pp. 288-297. PersJmd (Lalla) ’ r V. Bissen, Beharee 

2 Kameswar Pershad {Baboo) v. Sahoij Singh (1873), 19 W. Ii. C. It. 
Hun Bahadoor Singh (1880), 8 I. A. 79. 

8 ; 6 Calc. 848; 8 C. L. R. 361; 5 Ganap v. SubH (1908), 32 Rom. 

Amarnath Sah {tala) v. Achan Knar 577 ; 10 Rom. L. R. 927. See Him* 
(. Rani ) (1892), 19 I. A. 196 ; 14 All. -mat Bahadur v. Bhawani Kunwar 
420 ; Maheshar Baksh Singh v. Baton, (1908), 30 All. 352: affirmed on 
Singh (1896), 23 I. A. 57 ; 23 Calc, appeal, Bhawani Kunwar w Himmat 
766 ; Cavaly Vencata Narrdinapdh v. Bahadur (1911), 33 All 342 ; 15 

Collector of Masulipakim (1867), 11 C. W. N. 466; 13 Bom. L. R. 384, 
MV I A. 619; 30 W. R. P. C. 47; 6 Upendra Lai Mukerjee v, Girin* 

JBirj Lai ( Lala ) v. Inda Kunwar dm Nath Mukherjce (18 \ 25 Calc. 
{Musmmnat) (1914), 36 All 187; 565 ; 2 C. W. N. 425. 

18 0. W. N. 652 ; 16 Bom. L. E. 1 2 Himmat Bahadur v. Bhawani 
352, Kunwar (1908), 30 All. 352 ; affirmed 

3 Mullakal v. Mada CheMy, 6 Mad. on appeal, Bhawani Kunwar v. 

Jar. 261, referred to in Mayne’s Himmat Bahadur (191 1), 33 All 342 ; 
“ Hindu Law,” Sth ed., p. 882, 15 0. W. N. 466 ; 13 Bom. L. R. 354, 

4 Dharam Chand Lai v. Bhawani 8 Asharam Sadlmni v, Chandi Churn 

Misrain (l6d7), 24 L A. 188; 25 Maker jee (1908), 13 C, W» 3S[. 3-47- 

CWo. 189; I a W. N. 697; Byjmth ■ 
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The right to alienate for f ^^oses of necessity extends to 
all property which has come f ’-.woman as such restricted 
heir. 

as sole 

Where a share has been allotted tt . widow on partition with a co- 
widow, she can alienate it for necessity. 1 She cannot without necessity 
alienate property even if it has been made over to her for her maintenance. 2 

The restrictions on a Hindu -widow’s power of alienation are not relaxed 
in reference to an ancestral family business which has devolved upon her. 
In all such cases the authority of the .manager to pledge ancestral estate 
without the consent of the parties interested depends on proof that aliena- 
tion is necessary to pay the debts of the business ; and the onus of proof 
rests on the party who seeks to enforce his security. 3 • 

An alienation by one of two co- widows is not ipso facto 
invalid with reference to the interest of the other co- widow or 
of persons interested in the reversion . 4 

The following are proper objects for the alienation of the 
property:— 

(a) The payment of the funeral or periodical sradh cere- 
monies and annual ceremonies of the husband ,* 5 * or 
other last full owner, and of such religious ceremonies 
as he was bound to perform, as for instance his mother’s 
sradh- fi ’ 

“For religious or charitable purposes, or those which are 
supposed to conduce to the spiritual welfare of her husband, 
a widow has a larger power of disposition than that which she 
possesses for purely worldly purposes.” 7 * * 10 


1 Takurmani Singh v. Dai Rani 
Koeri (1906), 33 Calc, 1079. 

2 Sciih Gobin Das v. Rancher e 
(1871), 3 N. W. P. 324, see ante, p. 
438. 

3 Sham Sunder Lai v. Achhan 
Kunwar (1898), 25 I. A. 183; 21 
All. 71; 2 0. W. N. 729. See ante, 
pp. 274, 275. 

4 Subbammal ' v. Amdaiyanmal 

(1906), 30 Mad. 3. 

3 Mutteeram Koivar v. Gopaul 

Sahoo (ISIS), 11 B. L. R, 416; 20 

W. R. 0. R. 187; Lakshtyinarayana 

v. Dasu (1887), 11 Mad. 288; Clvu- 
mun La'll v. Gunput Latt (Lalla) 
(.1871), 16 W. R. C. R, 52 ; Jutme- 
joy Mullick (Chowdhry) v.Russomoyee 
Dossee (1868), I B. L. R. 418, note; 

10 W. R. C. R. 309 ; “ Daya-Bhaga,” 
chap. xL ,s. i. para. 61. In Tatayya y. 


Ramakrishnamura (1910), 34 Mad. 
288, at p. 290, the Court said : “ We 
think we are warranted in holding 
that if the property sold or gifted 
bears a small proportion (which it is 
impossible to define more exactly) to 
the estate inherited and the occasion 
of the disposition or expenditure is 
reasonable and proper according to 
the common notions of the Hindus, it 
is justifiable and cannot be im- 
peached by the reversioner.” 

6 J unmejoy Mullick ( Chowdhry) 
v. Russomoyee Dossee (SreemtiUy) 
(1868), 11 B. L. R. 418, note; 10 
W. R. C.R. 309. 

7 Collector , of Masulipatam v. 
Cavaly Vencata Narrainapah (1861), 
8 M. I. A. 529, at p. 551 ; 2 W. R. 
P. 0. 61, at p. 64, 
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A woman inheriting as motbA i && ijd not apparently have any power 
to sell for the religious benefit o; vGn, 1 

A pilgrimage by a widow for ?ier husband's religious benefit, as by a 
srddh at Gya, might justify an alienation . 2 but a pilgrimage for her own 
religious benefit/ although it may indirectly benefit her husband , 4 does 
not justify an alienation, except perhaps of a small portion . 5 

It has been held in Allahabad that a feast given on return from a pil- 
grimage even for the religious benefit of the husband does not justify an 
alienation , 6 but a different view has been entertained in Calcutta . 7 The ex- 
penses of the feast are, it is submitted, part of the expenses of the pilgrimage. 

In some old cases gifts of a small portion of the corpus of the husband’s Gifts, 
property to Brahmins and to idols were upheld , 8 and in a recent case a 
gift of a very small portion of the property by a daughter was justified . 9 
Modern authority would apparently, in most cases, repudiate such gifts on 
the ground that they conduce to the spiritual benefit of the widow alone , 10 
but where the gift is for the spiritual benefit of the husband it may be up- 
held. 11 It is clear that a dedication of a substantial portion of the property 
f or the endowment of an idol is voidable . 12 

The digging of a tank, although a meritorious act, does not justify a 
sale , 13 except where it is necessary in connection with a temple founded by 
the deceased husband . 14 


1 Harmanuye Narain Singh v. Ram 
Qopal AcJtari (1913), 17 C. W. N. 782. 

2 Mplmmed XJshruf v. Brojessitree 
Dossee (1873), 11 B. L. R. 118; 19 
W. R. C. R. 426 ; Mutteeram Kowar 
y. Gopaul Sahoo (1873), 11 B. L. K. 
416 ; 20 W. R. C. R. 187. See 
Tarim Prasad Chatter jee v. Bhola- 
nath MooJcerjee (1891), 21 Calc. 190, 
note; Ganpat v. Tulsimm ( 1911), 36 
Bom. 88 ; 13 Bom. L. R. S60. Cf. Mam 
Kant ChucJcerhUty v. Chtmdcr Narain 
Diiitu Ray (1878), 2 C. L. R. 474. 

3 II tiro Mohun Audhiharee v. Au- 
htek Monee JDassee (1864), 1 W. R. 
0. R. 252. See Bari Kissen Bhagat 
v. Bajrang Sakai Singh (1909), 13 
0. W. N, 544, at p. 547 ; S. C. on appeal, 
Bari Kishen Bhagat v. Kashi Per shut 
Singh (1914), 42 I A. 64 ; 42 Calc. 876 ; 
19 C. W. 1ST, 370 ; 3 7 Bom. L. R. 426. 

4 Mama v. Manga (1885), 8 Mad. 552. 

5 See Ibid., at p. 554. 

6 MaMian Lai v. Gay an Singh 
(1910), 33 All. 255. 

7 Dinanath GJwse v. Bnshihesk Pal 
(1914), 18 0. W. N. 1303. 

B Jugjeemtn Nuthoojee v. Deo Sun - 
kar Kaseeram (1812), 1 Borr. 394 ; 
Kapoor BJmwanee v. Sevuhram Seo- . 
shunkur (18,15), 1 Borr. 405. Hero 
there was a gift of a house. In 
Chooneelal v. Jussoo Mull Deveedas 
(1 818), 1 Borr. 55, the law officer of 

KT J. 

.CU.U. 

iis§ 


the Sadr Ada wlut held that the 
widow cannot make a gift of landed 
property to her priest. See Mam Kawal 
Singh v. Ram Kishore Das (1895), 22 
Calc. 506 ; Mam Chunder Surma v. 
Gungagoviml Bmhoojiah (1826), 4 
Ben. Sel. R. 117 (new edition, 147). 

9 Tatayya v. Ramahrish namma 
(1910), 34 Mad. 28S. 

10 Kartiek Clmrider OJiucleerJyiitfy v. 
Gour Mohun Roy (1864), 1 W. R, 
C. R. 48. 

11 Khub Lai Singh v. A jodhya 
Misser (1915), 43 Calc. 574. 

12 Choorwmtmi Dasi v. Baidya Bath 
Naik (1904), 32 Calc. 473 ; Mam 
Kawal Singh v. Ram Kishore Das 
(1895), 22 Calc. 506. See Bluish ar 
Trimbok Acharya v. Malta dev Ramji 
(1869), 0 Bom. H. C. 0. C. 1 ; Bar - 
manage Narain Singh v. Mam Gopal 
Achari (191.3), 17 C. W. N. 782. It 
has been held that she can do so 
with the consent of the reversioners, 
Brajamtk Baisahh v. Maiilal Bum 
sahh (1869), 3 B. L. R. O, Cl 92. 

13 Munjeei Ram Koolal v. Mahomed 
War is (1873), 2 W. R. 0. R, 49. 
See, however, fuiwah of pundits in 
KasMnaih Basak v. Harasundari Dasi 
(1826), V Vyavastha Darpana,” 2nd 
at, 101 . 

14 Khub Lai Singh v. Ajodhya 
Misser (1915), hr Calc, 574. 
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(b) The payment of the\e^^of a previous full owner , 1 
for the payment of wKtfXi no provision has been made . 2 

She is not obliged to pay such debts out of income. 3 

As in the case of the widow the obligation is one of religious duty, she 
is entitled to alienate in respect of debts which are barred by tbe law of 
limitation, 4 or by any other enactment, which permits the debtor to evade 
the obligation, 5 unless they have been repudiated by her husband. 6 In the 
ease of debts contracted for immoral purposes she would, it is submitted, 
only be entitled to alienate where the debt can be enforced in a court of law. 

She must in paying such debts act fairly to all the creditors as a body, 
and not unduly prefer any of them. 7 She is not obliged to wait until the 
creditor has brought pressure by way of a suit, 8 but there must be 
a pressure of some kind. 9 

(c) The payment of Government Revenue or other dues 

the non-payment of which would imperil the estate , 10 
such as the satisfaction of a decree, even if such 
decree was obtained against a female representing the 
estate . 11 


1 Colebrooke’s “ Digest,” chap. i. Nachiar (1894), 18 Mad. 113. 

p. 270 ; “Vyayahara Mayukha,” 4 C-himnaji Govind Godbole v. 
chap. v. s. iv. paras. 17, 20; DeU Dirikar. Dhondev Godbole (1886), 11 
Dayal Sahoo v. Bhan Pertab Singh Rom; 320 ; Kondappa v. Subha (1889), 
(1903), 31 Calc. 433; 8 C. W. N. 13 Mad. 189 ; Udai Chunder Chucker- 
408; Jay anti Subbiah v. Alamelu butty v. Ashutosh Das Mozumdar 

Mangamma (1902), 27 Mad. 45; (1893), 21 Calc. 190. In this respect 

LaJcshman Ramchandra J oshi v. Saiya- her position is different from that of a 
bhamabai (1877), 2 Rom. 494, at manager. See ante , p. 277. 
p. 499 ; cases note 10, below. See 5 As, for instance, the Dekhan 
Maheshar Balcsh Singh v. Platan Agriculturists 5 Relief Act (XVII. 
Singh (1896), 23 I. A. 57 ; 23 Calc, of 1879), Bhau Bdbaji v. Gopala 

766; Hemchund Mujoomdar v. Tara Mahipati (1886), 11 Bom. 325. 

Munnee ( Mussumaut ) (1811), 1 Ren. 6 Bhagwai v. Nivratti (1914), 39 
Scl. R. 359 (new edition, 481) ; Bom. 113 ; 16 Rom. L. R. 738, 
LuJcmecram v. Khooshalee (1818), 7 Rangilbhai Kalyandas v. Vilayak 

1 Borr. 412, and cases cited in Vishnu (1887), 11 Rom. 666. 

Norton’s L. C, pp. 641, 642 ; Soorjoo 8 Kaihur Singh v. Roop Singh 
Per shad v. Krishan Pertab Bahadoor (1871), 3 N. W. P. 4. 

Sahie (Rajah) (1869), 1 N. W. P. 9 Ante, p. 479. 

46; Pelaram Roy v. Bagalanand 10 Srimohan Jha v. Brijbehary 
Banerjee (1910), 14 C. W. N. 895 ; Misser (1909), 36 Calc. 753; VV. 
in Bhan Babaji v. Gopala Mahipati Macnagh ten’s " Hindu Law,” vol. ii. 
(18S6), 11 Bom. 325, an alienation for p. 293 ; Gooroopersaud Jena. v. Mud* 
the purpose of paying the debts of a dunmohun Soor s Ben. S. D. A., 1856, 
father-in-law was upheld. p. 980 ; Sreenath Roy v. RuMunmalla 

2 In Tiluck Roy v. Phoolman Roy Chowdhrain, Ben. S. D. A., 1859, p. 
(1867), 7 W. R. C. R. 450, the debt 421. 

was provided for under the terms of 11 Rarimuddin ( Munshi ) v. Gohind 
a farm lease. As to debts paid by a Krishna Narain (Kunwar) (1909), 
widow during her husband’s lifetime, 36 I. A. 138; 31 All. 497; 13 

see ante , p. 479. C. W. N. 1117 ; 11 Bom. L. R. 911. 

3 Ramasami Ghetti v. Mangaikaram 
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The payment of the debts of a family business, which forms part of the 
estate, justifies an alienation . 1 

(d) Reasonable 2 costs of necessary litigation 44 in recovering Costs. 

or preserving the estate, or in defending her rights,” 3 
or other necessary legal expenses, such as the cost 
of obtaining a succession certificate , 4 but not the costs 
of imprudent litigation which is not for the benefit of 
the estate . 5 

(e) The protection and preservation of the estate , 6 such as Repairs, etc. 

the cost of repairs and other expenses necessary to the 
-well-being of the estate . 7 

The construction of a house which is not necessary for the management 
of the estate would not justify an alienation 8 except perhaps where it is 
impossible to provide accommodation otherwise for the widow’s residence. 

It has been held that she cannot sell for the purpose of paying a personal 
debt, such as arrears of road cess , 9 payable under the Public Demands 
Recovery Act , 10 but as this is a debt which may be incurred in the proper 
management of the estate, it is submitted that it cannot be laid down 
generally that a widow cannot alienate for this purpose. 

(/) To provide for her maintenance, and the expenses of Her mamten- 
such religious ceremonies as a woman in her position is 
required to perform . 1 1 

1 Jagarnaih Prasad v. JaiHshun 8 Bhogamju Venhatmma Jogiraju 

Prasad (1916), 1 Pat, L. J. 16. v. Addepalli Seshaya (1911), 35 Mad. 

2 Bhimaraddi v. Bhashar (1904), 560. 

6 Bom, L. R. 628. 0 Srimohcm Jim v. Brijbehary 

3 Karinvudd-m { Munshi ) v. Gohind Misser (1909), 36 Gale. 753 . 

Krishna Narain (Kunwar) (1909), 36 10 Act VII. (Ben. C.) of 1880, 

I. A. 138; 31 AIL 497; 13 C. W. 11 Sadashiv Bhashar Joshi v. 

N. 1117; 11 Bom. L. R. 911; Dehi Dhahuhai (1889), 5 Born. 450 ; 

Day at Sahoo v. Bhan Per tap Singh Soorjoo Per shad v. Krishan Pcrlah 
(1903), 31 Calc. 433 ; 8 C. W. N. BaJiadoor 8 aide (Bajak) (1869), 

4.08 ; Amjad Ali v. Moniram Kalita 1 N. W. P. 46; Sreenath Boy v. 

(1885), 12 Calc, 52. See Parmalat BuMunmglld Ghowdhndn , Ben, S. D. 

8 e.al v. Bamasundari Dasi { Srimati ) A., 1859, p. 421; “ Daya-Krama 

(1871), 0 B. L. R. 732; Phool Koer Sangraha,” chap. i. s. ii. para. 6; 

(. Mmsamut ) v. Dales Pershad (I860), Strange’s " Hindu Law,” vol. i. p. 

12 W. R. 0. R. 187. 246; vol. ii. p. 251; Baj Clmnder 

4 Bnmohan Jha v. Brijbehary Parammih (Doe dem) v. Bulloram 

Misser (1909), 36 Calc. 753. Biswas (1837), 1 Pulton, 133. Where 

5 Indctr Kuar v. Lalta Prasad the next heir agrees to support 

Singh (1882), 4 AIL 532. her she. cannot sell, Macnaghten’s 

0 Soorjoo Pershad v. Krislum “Hindu Law,” vol. ii. . p. 211. She 
Pertab Bahadoor 8 aide (Eajah) can provide for her maintenance out 
(1809), 1 N. W. P. 46. of the estate even though she bo 

7 See Hurry Mohun Mai v. Gonesfi living with a paramour, Amjad Ali 

Ghunder Doss (1884), 10 Gale. 823. v. Moniram Kalita (1885), 12 Calc. 52. 
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(g) To provide for the maintenance of dependent members 

of her family, -whom her husband or the other last full 
owner (as the case may be) was legally or morally 
bound to support, and for their marriages or other 
necessary religious ceremonies , 1 on a reasonable scale, 
having regard to the amount of the property and the 
position of the family . 2 

The maintenance of the grandsons of the husband, 3 and the performance 
of the sradh of a mother 4 have been held to justify a sale. 

(h) To provide for the marriage expenses of a daughter , 6 

or other female member of the family , 6 

In one case where a Hindu widow borrowed a sum of money for the 
purpose of defraying the marriage expenses of a son’s daughter, the Court 
held that such sum was recoverable from the reversioners after the widow’s 
death, although it was not charged on the estate. 7 

When upon the death of a Hindu governed by the Mitakshara law, his 
property is taken by the widow, a gift by the widow to her daughter, on 
the occasion of her marriage, out of the estate of her husband is within her 
power, provided that the portion so given is reasonable in amount, 8 i.e* 
that it does not exceed one-fourth of the property. 9 There would be the 
same right according to the Bengal school. 10 


It has been held that she can borrow 5 Chumun Lall v. Gunput Lall 

money for the purpose of cultivating (Lalla) (1871), 16 W. B. C, B, 52; 

the estate, so that she may be main- MaJchan Lai v. Gayan Singh (1910), 
tained, Oodey Singh ( Koer ) v. Phool 33 All. 255. 

Clmnd (1873), 5 N. W. P. 197. 6 See ante, pp. 235, 271, 2S9. 

1 Debt Dayal SaTioo v. Bhan Pertap 7 Ramcoomar Milter v. Ichamoyi 

Singh (1903), 31 Calc. 433 ; 8 C. Dasi (1880), 6 Calc. 36 ; 6 C. L, 11. 

W. N. 408 ; Ganpat v . Tutsiram (1911), 429 ; see post, pp. 492, 493. 

13 Bom. L. B. 860 (betrothal of 8 Churamun Sahu v. Gopi Sahu 

daughter) ; Preaj Narain v. Ajod- (1909), 37 Calc. 1, at p. 8; 13 O, W. 
hyapurshad (1848), 7 Ben. Sel. B. N. 994, at p. 999 ; Abhesang Tirabhai 
513 (new edition, 602) (marriage of v. Raisang Fatesang (1912), 14 Bom. 
daughter); Rustam Singh v. Moti L. B. 602. This applies also when 
Singh (1896), 18 All. 474 (Do.). In the widow has taken as mother, Ra~ 
this last case the mother alienated masami Ayyar v. Vengidusmni Ayyar 
property which had descended to her (1898), 22 Mad. 113. 
from her father. 9 Churamun Sahu v. Gopi Sahu 

2 See Doorhyar Roy v. Dulsinghar (1909), 13 C. W. N. 994, at p. 999 ; 

Singh (1869), 12 W. B. C. B. 367. “ Mitakshara,” chap. i. s. vii. paras. 

3 Ghumun Lall v. Gunput Lall 5-14. 

(Lalla) (1871), 16 W. B. C. B. 52. 10 Kashinath Basalc v. Harammdari 

A grandfather cannot be compelled Dasi (1826), “ Vyavastha Darpana,” 

to maintain his grandchildren, ante, 2nd ed., 97, at p. 101. The pro- 
p. 211, but he is morally bound to vision of a portion for a daughter is 
maintain them. there put as a religious purpose • see 

4 Srimohan Jha v. Brijbehary ante, p. 33. 

Misser (1909), 36 Calc. 753. 
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CHFT TO DAUGHTER, 

This rule has been extended to a gift at the time of the gouna or dwira - 
gaman ceremony, when the wife, upon the attainment of puberty, goes to 
reside with her husband, 1 but although presents are given at such ceremony, 
it is, it is submitted, very doubtful whether a gift of a portion of the 
husband’s immovable property is permissible. The gowna ceremony is 
not in law a part of the marriage ceremony. A gift to a son-indaw on the 
occasion of the marriage has been also upheld. 2 3 

The estate is not liable for the marriage expenses of a daughter’s daughter, 
although the son-in-law is a ghar jamai, i.e. resides with his mother-in-law. 3. 

“ A widow, like a manager 4 of tlie family, must be allowed Latitude in 
a reasonable latitude in the exercise of her powers, provided, powers?' 0 
as Mr. Justice West says in Chimnaji Govind Godbole v. Dinkar 
Dhondev Godbole , 5 * ‘ she acts fairly to the expectant heirs . 3 33 6 

A family arrangement by which the widow granted an ijara of the pro- 
perty was upheld by the Judicial Committee in Bijoy Gopal Mukerji v. 

Girendra Nath Mukerji (1914), 41 Calc. 793 ; IS C. W. N. 673 ; 16 Bom. 

L. R. 425. 

A sale by a widow in order to pay off a mortgage, which is not yet due, 
may be justifiable. 7 

A widow “ is not bound to mortgage any portion of her husband’s Mortgage, 
estate, if that would be more prejudicial to her than a sale, by reducing 
her income to a greater extent, as she does not hold the property for the 
benefit of the reversioner, nor is she bound to raise money on her personal 
security.” 8 * 

It is sometimes impossible for a widow to arrange a sale of a portion 
of the property exactly sufficient to pay the amount required. When under 
these circumstances she sells more, the sale would be justified. 0 

. When she raises money by a mortgage she can borrow only to the extent 
of the necessity. 10 

The reversioners are only bound by a rate of interest which is reasonable Rate of 
under the circumstances. 11 interest. 

The form of the alienation is immaterial provided that the document 


1 Ghuramun Baku v. Gopi Baku Chund Ball v. Rughoobuns Suhaye 

(1909), 37 Calc. 1 ; 13 0. W. X, 994. (1868), 9 W. R. C. R. 107 ; cf. 

2 Rmnasami Ayyar v. Vengidusami ■ Mohanund Mondid v. Nafur Mondul 

Ayycir (1898), 22 Mad. 113. (1899), 26 Calc. 820 ; 3 C. W. X. 470. 

3 Narainbati v. Ramdhari Singh 9 See Kamilchaprasad Roy v. 

(1916), 20 C. W. N. 734; 1 Pat. L. J. Jagadamba Dasi (Srimati) (1870), 
81. 5 B. L. R. 50 8, at p. 520 ; F datum Roy 

4 Ante , p. 272. v. Bagalanand Banerjee (1910), 14 

5 (1886), 11 Bom. 320, at p. 324. C, W. 3ST. 895 ; Cluiiranarayan (Lola) 
8 Ven'ka ji Bhridhar v. Vishnu v. Uba Kunwari (1868), I B. L. R. 

Babaji Beri (1893), 18 Bom. 534, at (A. C.) 201; Bugeeram Begum v. 
p. 536. Judoobuns Suhye (1868), 9 W. R. CL R. 

7 Ibid. . 284. 

8 Bingam Betti Banjivi Kondaya 10 See Lalit Panday v. Sridhar Deo 

v. Draupadi Bayamma (1907), 31 Naray an Singh (1870), 5 B. L, R. 

Mad. 153, at pp. 154, 155; Ndba- 176. 

kumar Haidar v. Bliabasundari Debt 11 Stevens v. JanJci BaUoblt (1913), 
(1869), 3 B. L. R. A, C, 375 ; Phool 19 C. W. X. 80, 
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purports to deal with the whole interest in the property. The fact that 
the widow purported to alienate the property as guardian of a son, whose 
adoption turned out to he invalid, was held not to depreciate the validity 
of the alienation, l 

Avoidance An alienation by a restricted owner in excess of tier powers 
is voidable by the reversioners. It is not void . 3 

The reversioner may ratify the alienation, 3 or he may treat it as a. 
nullity, 4 It is not necessary for him to sue to set it aside, 5 

It cannot be avoided by any one except the reversioner. 6 

As to compensation on setting aside an alienation, see ante , p. 307, 

Consent of A sale of the whole of her interest in the property by a 

to ^alienation , female holding a qualified estate, although it be not on 
account of a legal necessity, transfers the whole interest in 
the property, if it be effected with the consent, at the time 
of the transaction or thereafter , 7 of all 8 the presumptive 
reversioners, that is to say, of all the members of the class of 
persons who wmuld be entitled to succeed to a full estate in the 
property, if the widow had died at the moment of the sale , 9 or 


1 Parbhu Lall ( Lala ) v. Mylne 30 AIL 1 ; 12 C. W. N. 74 ; 9 Bom. 

(18S7), 14 Calc. 401. L. R. 1348. See KJimoani Singh v. 

2 Bijoy Gopal Muherji v. Krishna Chet Ram (1916), 39 All. 1. 

MahisM Debi ( Srimati ) (1907), 34 8 Radha Shyam Sircar v. Joyram 

I. A. 87 ; 34 Calc. 329 ; 11 C. W. N. Senapati (1890), 17 Calc. 896. 

424 ; 9 Bom. L. R. 602 ; Kishori Pal 8 Bajrangi Singh v. Manoharnika, 
v, Bhusai Bhuiya ( Sheikh ) (1909), 14 BakhsJi Singh (1907), 35 I. A. 1 ; 

C. W. N. 106; Deonandan Pershad v. 30 All. 1 ; 12 C. W. N. 74; 9 Bom. 

Udit Narayan Singh (1914), 18 C. W. L. R. 1348 ; Collector oj Masulipatam 
■N. 940. v. Cavaly V encata N arrainapah (1861), 

3 Modhu Sudan Singh (Raja) v. 8M. I. A. 529, at p. 551 ; 2 W. R. P. 0. 
Rooke (1897), 24 I. A. 164 ; 25 Calc. 61, at p. 64 ; Srimuty Dibeah (Rany) 

1 ; 1 G. W, N. 433 ; Bijoy Gopal v. Koond Luta (Rany) (1847), 4 
Muherji y, Nil Ratan Muherji (1903), M. I. A. 292; Rangappa Naik v. 

30 Calc. 990; 7 0. W. N. 864 ; Kamti Naik (1908), 31 Mad. 366; 

S. C. (on appeal) (1907), 34 I. A. 87 ; Pilu v. Babaji (1909), 34 Bom. 105; 

34 Calc. 329; 11 C. W. N. 424; 11 Bom. L. R. 1291 ; Ndbo Kishore 

9 Bom. L. R. 602 ; Hayes v. Harendra Sarma Roy v. Hari Nath Sarnia Roy 
Narain (1904), 31 Calc. 698. (1884), 10 Calc. 1102; Brajanttih 

4 Bijoy Gopal Muherji v. Krishna Baisakh v. Matilal Baisahh (1869), 3 
MahisM Debi (Srimali) (1907), 34 B.L.R. O.C.92; Raj Bullubh Sen v. 

I. A. 87 ; 34 Calc. 329; 11 C. W. N. Oomesh Chunder Rooz (1878), 5 Calc. 

424 ; 9 Bom. L. R. 602. 44 ; 3 C. L, R. 384 ; Vinayah Viihal 

5 Harihar Ojha v. Dasarathi Misra Bhange v. Govind Ycnkatesh Kulharni 

(1905), 33 Calc. 257 ; 9 C. W. N. 636. (1900), 25 Bom. 129 ; 2 Bom. L. R,* 

6 Deonandan Pershad v. Udit Na- 820; Kishen Geer (Mohunt) v. Busgeet 
rayan Singh (1914), 18 C. W. N. 940. Roy (1 870), 14 W. R. C. R. 379 ; 

7 Bajrangi Singh v. Manoharnika Trilochun Chucherbutty v, IJmesh 

; BakhsJi Sinyh (1907), . 35 X A. 1 ; Chmder LaMri (1880), 7 0, L, -R*';57 ; • V 
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(if the consent be subsequent to the sale) at the time of the 
consent. 

The alienation can in that case be supported by the theory of relinquish- 
ment. 1 Sir G. D. Banerjee ( <e Law of Marriage, 55 4th ed., pp. 237, $39) con- 
tends with reason that a transfer of a portion of the property is valid. 

Ordinarily the consent of the whole body of persons constituting the 
next reversion should be obtained, 3 though there may be cases in which 
special circumstances may render the strict enforcement of the rule im- 
possible. 3 “At all events there should be such a concurrence of the 
members of the family as suffices to raise a presumption that the tran- 
saction was a fair one, and one justified by Hindu law.” 4 

Where the alienation by the widow does not amount to a 
complete relinquishment of all her interest in the property of 
her husband the consent of the reversioners is primd fade, 
and cogent evidence of necessity , 5 or inquiry, but can be 
rebutted by evidence showing the absence of such necessity 
or inquiry . 6 


Kali Kishore Pat v. Abdul Karim with the consent of the sister’s son 
(1897), 2 0. W. N. 132 ; Radha ( Mus - on the ground that he was the only 
samut) v. Kour ( Mussamut ), W. R. male reversioner, and that his consent 
1864, C. R. 148 ; Abhesang Tirabliai showed the propriety of the sale, 
v. Red Sang Fatesang (1912), 14 Bom. 3 Bajrcmgi Singh v. Manokarnika 
L. R. 602 ; Mallik SaJieb v Mallikar - Bakhsh Singh (1907), 35 I. A. 1, at 

jnnappa (1913), 15 Bom. L. R. 1142 ; p. 16 ; 30 All. 1, at p. 21 ; 12 C. W. 

Namyana Aiyar v. Rama Aiyar (1913), N. 74, at p. 83 ; 9 Bom. L. R. 1348. 

38 Mad. 396. See Debi Prosad Chau - 4 Raj Lukhee Dabea v. Gokool 

dhury v. Golap Bhagat (1913), 40 Calc. Ghunder Ghowdhry (1869), 13 M. I, A. 

721 ; 17 C. W. N. 701. Sec also cases 209, at p. 228 ; 3 B. L. R. P. C. 57, at 

collected in Norton’s “ Leading Gases, 55 p. 63 ; 12 W. R. P. C. 47, at p. 50; 

pp. 626, 627. For a contrary view, Varjivan Rangji v. Ghelji Gokaldas 

see Ramphal Rai v. Tula Kuan (1883), (1881), 5 Bom. 563, at p. 571 ; Yinayak 

6 All. 116; Varjivan Rangji v. Ghelji v. Govind (1909), 25 Bom. 129, at p. 

Gokaldas (1881), 5 Bom. 563, which 139 ; 2 Bom. L. R. 820. In Ram 

must now bo considered as over- Krishna Kuppuswami v. Tripurabai 
ruled. (1911), 13 Bom. L. R. 940, it was held 

1 Post, p. 490. Suressur Misser that the consent of the nearest re ver- 

( Ghowdlmry ) v. Mohesh Ram Mesrain sioner did not validate an alienation. 
(Mus sit) (.1915), 20 C. W. N. 142. 5 Bijoy Gopal Mukerji v. Girindra 

2 Raj Lukhee Dabea v. Gokool Nath Mukerji (1914), 41 Calc. 793 ; 18 
Ghunder Ghowdhry (1869), 13 M. I. A. C. W N. 673 ; 16 Bom. L. R. 425 ; 
209, at p. 228; 3 B. L. R. P. C. 57, llari Kishm Bhagat v. Kashi Pershad 
at p. 63 ; 12 W. R. P. 0. 47, at p. Singh (1914), 42 I. A. 64 ; 42 Calc. 
50 ; Radha Shy am Sircar v. Joy Ram 876 ; 19 G. W. N. 370 ; 17 Bom. L. R. 
Senapati (1890), 17 Calc. 896. In a 426. 

Bombay case (Vinayak r. Govind 6 Debi Prosad Ghowdlmry v. Golap 
(1900), 25 Bom. 129 ; 2 Bom. L. R. Bhagat (1913), 40 Calc. 721 ; 17 C. W. 
820), where a man died leaving a N. 401 ; Nabin Chandra Saha v. Hem 
widow, a sister, and her son, the Court Ghmdra Ray (1913), 19 C. W. N. 265. 
upheld an alienation by the widow 
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As, for instance, a sale of a portion of t>be estate, 1 a mortgage,-’ or a long 
lease executed to save the property from destruction. 3 

A sale or other alienation of the whole property with the 
consent of some only of the reversioners stands upon the same 
footing. 4 

Where the immediate reversioner would, if she succeeded, 
be a restricted owner, both her consent and that of subsequent 
reversioners would be necessary. 

Hie consent of a female reversioner, who would in turn become a 
restricted owner, is not sufficient. 5 It might, it is submitted, be some 
evidence to corroborate other evidence of necessity. 

There was a controversy as to the basis upon which the right of the 
widow to sell with the consent of the reversioners rested* According to 
one view the consent derived its force from the power supposed to reside in 
a widow of accelerating by the surrender of her own interest the interests 
of the reversioners; 6 but the doctrine of acceleration consequent oil re- 
linquishment Is in theory inapplicable where the widow transfers for a price 
or retains an interest in the purchase-money. 7 The other view was that 
the consent of the persons interested to oppose the transaction evidenced 


1 Gopeshioar Misra v. Durgamani 
Baishnabi (1913), 17 0. W. N. 1062 ; 






Marudcimutha Nudan v. 

Pilled (1898), 21 Mad. 128 ,* Muthu - 
veeru Mudaliar v. Vyihilinga Muda - 
liar (1908), 32 Mad. 206; see DeU 
Prosad Chowdhury v, Golap Bhagat 
(1913), 40 Calc. 721 ; 17 C. W. N, 701 ; 
Pulin Cliandrct Mandal v. Bolai Man - 
dal (1908), 35 Calc. 939 ; 12 C. W. N. 
837 ; Bangappa NaiJc v. Kamil Naih 
(1908), 31 Mad. 366, at p. 370. In 
Bujrangi Singh v. Manolcarnika 
Bakhsh Singh (1907), 35 I. A. 1 ; 30 
AIL 1 ; 12 C. W. N. 74 ; 9 Bom. L. R. 
1348 ; the sales of successive portions 
which made up the whole estate, and in 
Vinayak v, Goviml (1900), 25 Bom. 
129 ; 2 Bom. L. R. 820, a sale of a 
portion only were upheld. 

2 Bari Kishen Bhagat v. Kashi 
Per shad Singh (1914), 42 I. A. 64 ; 42 
Calc. 876; 19 C. W. R, 370 ; 17 

Bom. L. R. 426 ; DeU Prosad 
Chowdhury v. Golap Bhagat (1913), 
40 Calc. 721; 17 C. W. N. 701; 
Bari Kishen Bhagat v. Bajrang 
Bahai Singh (1909), 13 C. W. R. 544, 
at p. 548. 

? Pijoy Coped Mukerp v. Giritidra 


Nath Muker ji (1914), 41 Calc, 793 ; 
18 C. W. N. 673 ; 16 Bom. L. R. 
425. 

4 Debi Prosad Chowdhury v. Golap 
Bhagat (1913), 40 Calc. 721, at p. 476 ; 
17 C. W. N. 701, at p. 731. 

5 Goolah Sing ( Kooer ) v. llao 

Kimin Sing (1871), 14 M. I. A. 
176 ; 10 B. L. R. 1 ; Bepin Behari 
Kundu v. Durga Gharan Bantrji 
(1908), 35 Calc. 1086; 12 C. W. 1ST. 
914. Bee Akkineri Sreenmwhi v. 
Mullexpudi Bamayya (1902), 25 

Mad. 731. There is some authority 
in Bombay that even where the female 
reversioner would on succession take 
an absolute estate her consent would 
not be sufficient, Varjivan v. Ghelji 
(1881), 5 Bom. 563 ; approved of in 
Vinayak v. Govind (1900), 25 Bom. 
129, at pp. 134, 135 ; 2 Bom. L, R. 
820. See, however, Mallik Sahel) v. 
Mallikarjunappa (1913), 38 Bom.. 224 ; 
15 Bom. L. R. 1142, in which a dif- 
ferent view was acted upon. 

G Post , pp, 490, 491. 

7 Debi Prosad Chowdhury v* Golap 
Bhagat (1913), 40 Calc. 721, at pp. 779, 
780 ; 17 C. W. R. 701, at p. 733, 
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its propriety, if not its actual necessity. 1 2 There can he no doubt that such 
consent is very strong evidence of necessity, and also that such reversioner 
either immediate or subsequent, as consented to the alienation will be 
estopped from disputing it. 3 

A ratification stands on the same footing as a consent . 3 
The form of consent is immaterial. 

Consent may take the form of signature or attestation of the document, 4 
and sometimes subsequent acquiescence may imply consent, as for instance 
by the receipt of rent from the bolder of a tenure created by the widow. 5 

The consent to be of any effect must be given with full knowledge of 
the circumstances and of the effect of the transaction and with an 
intelligent intention to consent to such effect. 6 It must be free from any 
defect, such as fraud or mistake, which would vitiate a contract. It must 
be given in good faith, and not for an indirect purpose. 7 

Consent by a 'purdalmashin lady requires the strictest possible proof 
that she was fully aware of the circumstances and of her rights, and that 
no advantage was- taken of her position, 8 

The mere omission to object, or to take steps to have the transaction 
set aside, does not amount to consent. 

A sale which has been rendered effective by the necessary consent cannot 
be questioned by any reversioner subsequently born 9 or adopted. 10 

The assent of the reversioner does not affect other reversioners where 
the widow does not purport to deal with anything beyond her own interest. 11 


/ 


1 Vinayah v, Govind (1900), 25 
Bom. 129, at p. 133; 2 Bom. L. R. 
820 ; Pilu v. Bahaji (1909), 34 Bom. 
165 ; 11 Bom. L. R. 1291. Seo 
Madhub Chunder Hajrah v. Gobind 
Chunder Banerjee (1868), 9 W. R, 
C. R. 350, 

2 Indian Evidence Act (I. of 1872), 
s. 115; Gopaul Chunder Manna v. 
Gout Monee Dossee (1866), 6 W. R. 
C. R. 52 ; post, p. 507. 

3 Narayana v. Rama (1913), 38 
Mad. 396^ at p. 402. 

4 Muteeoollah (Sheikh) v. Radha- 

hinode Missur , Ben. S. D. A. 1856, 
p. 596. As to the effect of an 
attestation, see Abhoy Churn Ghose 
v. Attarmoni Dassee (1898), 13 

C. W. X. 931. Mere attestation does 
not import concurrence ; Hari Kishen 
Bhagat v. Kashi Per shad Singh (1914), 
42 I. A. 64 ; 42 Calc. S76 ; 19 C. W. X. 
370 ; 17 Bom. L. R. 4-26 : see Nam- 
yana v. Rama (1913), 38 Mad. 396. 

5 Mohesh Chunder Bosev. TJgraKcmt 
Banerjee (1875), 24 W. R. C. R. 127. 

6 Sham Sunder Lai v. Achlian Kun - 

mar (1898), 25 I A. 183, at p. 189 ; 


21 AIL 71, at p. 80 ; 2 0. W. X. 729, 
at p. 733 ; Hari Kishen Bhagat v. 
Kashi Per shad Singh (1914), 42 I. A, 
64 ; 42 Calc. 876 ; 19 C. W. X. 370 ; 
17 Bom. L. R. 426. 

7 Kolandaya Sholagan v. Veda- 
muthu Sholagan (1896), 19 Mad. 337, 
where the transfer was made for the 
purpose of defeating the claims of a 
subsequent reversioner. 

8 See Bhagwat Dayal Singh ( Raja 
Rai) v. DeU Dayal Sahu (1908), 
35 I. A. 48 ; 35 Calc. 420 ; 12 0. W. 
X. 393 ; 10 Bom. L. R. 230 ; and 
cases cited in Ameer Ali and Wood- 
roffe’s Indian Evidence Act (I. of 
1872), notes to s. Ill ; me post, p. 511. 

9 Vinayah Vithal Bhang e v. Govind 
ferihaiesh Kulharni (1900), 25 Bom. 
129 ; 1 Bom. L. R. 820. 

10 Raj Krista Roy v. Kishoree 
Mohun Majoomdar (1865), 3 W. R. 
C. R. 14 ; ante, pp. 199, 200. 

11 Rup Narain v. Gopal Devi ( Mus - 
sammat) (1909), 36 I, A. 103 ; 36 
Calc. 780; 13 0. W. X. 920 ; II Bom. 
L. R. 833. See Jivxm Singh v. Misri 
Lai (1895), 23 L A. 1 ; }8 AIL 146. 


Form of 
consent. 
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Surrender of 
restricted 


A reversioner cannot delegate to his executor the option of assenting 
to the sale . 1 

The fact that the widow obtained a benefit from the aliena- 
tion, e.g, when as the result of a compromise an interest in the 
property is given to her, does not avoid the alienation, if it be 
in other respects unobjectionable . 3 

Even with the consent of the reversioners a gift by the 
restricted owner to any one but the next reversioners is 
invalid . 3 

A reversioner who consented may be estopped from disputing the gift , 4 

A widow, or other female with a restricted estate, can 
surrender 3 her whole estate 0 in the whole property 7 to the 
then next reversioners, whose estate is thereby accelerated and 
who obtain thereby as full a title as if they had taken directly 
from the last full owner , 8 but such relinquishment does not 


affect prior alienations . 9 




1 Hayes v. Harendra Hamm (1904), 

31 Calc. 698. 

2 Suressur Misser (Chowdhury) v. 
Mohesh Rami Mesrain ( Musst ) (1915), 
20 a W. N. 142. 

3 Bahhtawar v. Bhagwana (1910), 

32 All. 176; Ramphal Rai v. Tula 
Kuari (1883), 6 All. 116; Abdulla v. 
Ram Lai (1911), 34 All. 129 ; .Kha- 
toani Singh v. Chet Ram (1916), 39 All. 
1; Raja Dei v. Umed Singh (1912), 
34 AIL 207, where there was a gift by 
the widow to her daughter’s son with 
the consent of her daughter. 

4 Bakhiawar v. Bhagwana (1910), 
32 AIL 176. 

8 A disclaimer may have the same 
effect as a surrender, see Rujoneekant 
Milter v. Premchand Bose (1862), 
Marsh, 241 ; 1 Hay, 518. 

6 Rangappa Naih v. Kamti Naih 
(1908), 31 Mad. 366, at pp. 369, 370 ; 
Beharilal v. Madholal Ahir Gyawal 
(1891), 19 L A. 30, at p. 32 ; 19 
Calc. 236, at p. 241 ; Moti Raiji v. 
Laldas Jibhai (1916), 41 Bom. 93; 
18 Bom. L. R. 954; Janalc Keshori 
Knar y. Debi Prasad Singh {Bahu) 
(1917), 2 Pat. L. J. 490. 

7 Behanlal v. Madholal Ahir Gya- 
val (1891), 19 I, A. 30 ; 19 Calc. 236. 


(The observations of the Judicial 
Committee in that case dispose, it is 
submitted, of the views entertained 
in Duli Singh v. Sundar Singh (1892), 
14 All. 377, and Madan Mohan v. 
Piuran Mai (1884), 6 All. 28S) ; 
Armada Kumar Roy v. Indr a Blmsan 
MuJchopadhya (1907), 12 C. W. N. 
49 ; Hemchunder Sanyal v. Sarnamoyi 
Debi (1894), 22 Calc. 453 ; Hunsroj v. 
Monghibai ( Bai ) (1905), 7 Bom. L. R> 
622. See Raj Kishore v, Durga 
Charan Lai (1906), 29 AIL 71 ; Nobo 
Kishore Sarma Roy v. Ilari Nath „ 
Surma Roy (1884), 10 Calc. 1102 ; 
Noferdoss Roy v. Modhu Soondari 
Burmonia (1880), 5 Calc. 732; 5 

C.' L. R. 551; Jadumani Debi (Sri- 
mati) v. Saroda Prosanno Moolcerjea 
(1856), 1 Boul. 120 ; Shama Soonduree 
v. Shurut Chunder Dull (1867), 8 
W. R. C. R. 500 ; Marudamathu 
Nadan v. Srinivasa Pillai (1898), 2 
Mad. 128, at p. 133. For older cases 
see Horton’s Leading Cases, pp, 627, 
628. 

8 Gunga Pershad Kur v. Shumh- 

hoonath '-'Burmin (1874), 22. W. R. 0. 
R. 393. ■ 

9 Subbamma v. Suhramanyam 
(1915), 39 Mad. 1035. 
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She can surrender to a female reversioner . 1 She cannot surrender to 
some only of the next reversioners . 2 

There is a conflict of decisions as to whether a surrender to subsequent 
reversioners with the consent of the immediate reversioners is valid . 3 

There is, it is submitted, nothing to prevent a relinquishment of all 
rights in the estate by the immediate reversioner, but no relinquishment 
short of this would be sufficient . 4 


Hie surrender is not effectual if it imposes on the rever- 
sioners obligations, which would not have existed if the property 
had devolved on them by inheritance . 5 

An arrangement which, besides a surrender of the whole estate, 
includes an absolute gift of half to the widow is entirely ineffectual so far 
as such half is concerned , 6 but there is nothing to prevent an arrangement 
for the widow’s maintenance on a surrender by her , 7 or an arrangement by 
which a part of the property is transferred to some one else . 8 

Where the widow or other female owner has abandoned all worldly Abandonment 
affairs the estate of the reversioners may be expedited . 9 


of worldly 
affairs. • 


A widow or other restricted female owner cannot apparently 
relinquish a portion only of the estate in favour even of the 
whole body of the reversioners . 10 

The powers of a Hindu widow, or other restricted heir, who Powers under 
takes under a will, depend upon the terms of the will . 11 


will. 


1 Bhupal Bam v. Lachma Kuar 
(1888), 11 All. 253. See Udhar 
Singh v. Ranee Koonwer (Mussumat) 
(1806), 1 Agra, 234; Bup Bam v. 
Reivati (Musammat) (1910), 32 All. 
582. 

2 Hern Ghunder Sanya l v. Sarna- 
mayi Debi (1894), 22 Calc. 355. See 
Annada Kumar Boy v. Indra Bhusan 
Mukhopadhya (1907), 12 C. W. N. 
49. 

3 Baja Dei v. Umed Singh (1912), 
34 All 207 ; Protap Ghunder Roy 
Chowdhry v. Joy Monee Dabee Okowd - 
hr ain (Sreemutty) (1864), 1 W. R. C. R. 
98. 

4 Of. ante, p. 487. 

5 Sriramulu Naidu v . Andalammal 
(1906), 30 Mad. 145. 

6 Hem Ghunder Sanyal v. Sarna- 

mayi Debi (1894), 22 Calc. 354 ; 

Kanuram Deb v. Kashi Chandra 
Sharma Ghowdhuri { 1909), 14 C. 

W. N. 226. See, however, per 

Sankaran Nair, X, in Ghalla Subbiah 

Sastri v. Palury Paitabhirama.yya 
(1908), 31 Mad. 446, at p. 450. In a 






similar case the transaction was 
upheld on the ground that the rever- 
sioners were estopped, Bangappa Naik 
v. Kamti Naik (1908), 31 Mad. 366. 

7 Kundee Lall ( Lalla ) v. Kalee 
Pershad {Lalla) (1874), 22 W. R. G R. 
307. 

8 Ghalla Subbiah Sastri v. Palury 

Pattabhiramayya { 1908), 31 Mad, 

446. 

9 See liafzoonissa Begum v. Bad- 
hahinode Misser y Ben. S. D. A. 1856, 
p. 595. 

10 Bangappa Naik v. Kamii Naik 
(1908), 31 Mad. 366, at p. 370; Ma- 
rudanmihu Nadan v. Srinivasa Pillai 
(1898), 21 Mad. 128, at p. 152 ; Debi 
Prosad Choiudhury v. Golap Bhagat 
(1913), 40 Calc. 721, at p. 750; 17 C. 
W. N, 701, at p. 718 ; Suressur Misser 
( Chowdliury ) v. Mohesli Rani Mesrain 
[Musstt) (1915), 20 0. W. H. 142. 
Contra Kanuram Deb v, Kashi 
Chandra Sarma Ghowdlmri (1909), 14 
C, W. JSF. 226. See ante, p. 490. 

11 Chundermoney Dossee v. Hurry 

Doss Mitter (1880), 5 C. L. B, 557. " 
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Powern given 
by Court. 


If the will merely confers the interest which the law would give her a 
heiress, the general law would apply. 

Where a widow or other restricted female owner has obtained 
special powers from a Court under the provisions of an Act of 
the Legislature, her power to deal with the property is derived 
from the order of the Court : 1 


Debts not 
charged on 
property. 


If she has obtained letters of administration her powers are those of 
an administratrix. 2 

If she obtains permission to alienate under s. 90 of the Probate and 
Administration Act, 3 she can confer an absolute title irrespective of 
necessity or of the consent of the reversioners. 4 

There is a difference of opinion as to whether the rever- 
sioners are responsible for debts incurred by a widow from legal 
necessity, but in respect of which no document charging the 
property beyond the widow’s lifetime has been executed by 
the widow. , 


Where there is no legal necessity for the debts, it is clear that the 
reversioners are not bound to pay them. 

There can be no reasonable doubt that reasonable trade debts in respect 
of a family business are payable out of the trade assets whether they are 
secured or not. 5 

The difficulty arises in cases where they were not incurred in respect of 
such business. The Allahabad High Court has declined to hold the 
reversioners responsible. 6 The Madras High Court, 7 and a Pull Bench of 
the Calcutta High Court 8 have held them responsible. A recent decision 
of the Calcutta High Court has adopted the contrary view, 9 but the Pull 
Bench case does not appear to have been cited. 

In one case the Bombay High Court exempted the reversioners, 10 but 


1 See Bhugwan Bass v. Luchmee 
Na rain (1865), 2 W. R M. A. 19. 

2 Loganada Mudali v. Ramasvami 
(1863), 1 Mad. H. C. 384. 

3 Act V. of 1881. 

4 Kamihya Nath Mulcerjee v. Hari 
Churn Sen '(1899), 26 Calc. 607. 

5 Salcrahai Naihubai v. Maganlal 
Muhfamd (1901), 26 Bom. 206 ; 3 
Bom. L. R. 738. 

8 Dhiraj Singh v. Manga Ram 
(1897), 19 All. 300; SUamanand v. 
Ear Lai (1896), 18 All. 471. See 
Kallu v. Paiyaz AU Khan (1908), 30 
All 394. 

7 Regella Jogayrn v, Nmusjmhmi 


Venkataratna?nma (1910), 33 Macl 
492 ; Yeerabhadra Aiyan v. Marudaga 
Nachiar (1910), 34 Mad. 188 ; Malta - 
raja of Bohbili v. Zamindar of Clmndi 
(1910), 35 Mad. 108. 

8 Hurry Mohun Rai v. Gonesli 
Chunder Doss (1884), 10 Calc. 823; 
Ramcoomar Miller v, Ichamoyi Basi 
(1880), 6 Calc. 36 ; 6 C. L. R. 429. 

9 Qiribala Bassi v. Srinath Chandra 
Singh ( 1908), 12 C. W. N. 769* Of. 
Prosunno Kumar Nandi v. Umedur 
Raja Chowdhry (1908), 13 C. W. N. 
353. 

10 Gadgeppa Besai v, Apaji Jivanrao 
(1879), 3 Bom. 237, 
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in a recent case a Full Bench of the same Court considered that they are 
bound. 1 

It is submitted that ordinarily reversioners are not responsible. A 
manager cannot bind the coparceners, or a minor owner personally, 2 
although he may bind them by a mortgage or sale. Why should a widow 
be in a different position ? 

If credit be given to the estate, the creditors would generally insist upon 
security. Ordinarily it is to the present holder— the widow, to whom the 
creditors look for payment. 

In the case where a female restricted owner, who has acquired 
the* estate as a wife, daughter, or mother, is a ward of a Court 
of Wards, the powers of alienation given to the Courts of Wards 
by the several Acts constituting such Courts can only be exer- 
cised where the necessity is such as would have justified the 
owner in alienating the property herself . 3 

A woman cannot (even, it is submitted, with the consent 
of the reversioners) by will dispose of the property in which she 
has only a restricted interest . 4 

A widow or other female restricted owner fully represents 
the estate in legal or other proceedings with reference thereto. 

Where a decree has been made against the last full owner, it can be 
against the female holder as representing the estate. 5 

When a suit is pending against a Hindu defendant at the time of his 
death intestate, his heir, even though she be a female, should be put in his 
place in such suit, but her liability is limited to the assets which conic to 
her hands. 

When the decree is against the representative of a deceased person, a 
purchaser at a sale in execution of the decree is bound to satisfy himself 
that the party sued as the representative of the deceased is his legal 
representative. 6 

If the widow does not represent the estate nothing passes by the sale, 7 


t: 


1 Sahrabhai Nathubhai v. Maganlal 
Mulchand (1901), 26 Bom. 206 ; 3 
Bom. L. K. 738. 

2 Wagkela Majsanji v. Mmlu&in 
(Shekh) (1887), 14 I. A. 89; 11 Bom. 
551 ; Indur Chmider Singh v. Madia- 
hishm Ghose (1892), 19 I. A. 90 ; 19 
Calc. 507 ; Manmal Singji (Malar ana 
Shri) v. Vadilal Vahhatchand ( 1 894 ), 
20 Bom. 61 ; 8urendra Nath Sarkar 
v. Atul Chandra Moy (1907), 34 Calc. 
892. 

3 See Bengal Ward’s Manual, 1909, 
pp. 19, 20. 

4 GoUirdJmn Nath v. Onoojy Moy 

(1865), 3 W. B, 0. 105. 




mmmm 


5 Natha Bari v. Jamni (1871), 8 
Bom. H. 0. A. C. 37 ; Bari Vydiana - 
thayyan v. MinaTcshi Amrnal (1882), 
5 Mad. 5. 

G Natha Bari v. Jamni (1871), 8 
Bom. H. C. A. C. 37, at pp. 41, 42. 

7 Siva Bhagiam v. Palani Padiacki 
(1882), 4 Mad, 401 ; Mamasami OhefM 
v. Saluckai Tevar (1875), 8 Mad. H. O. 
186; Jatha Naih v. Venlciapd (1880), 
5 Bom. 14 ; Akoba Dada v. Sakhar am 
(1885), 9 Bom, 429; Suhbanna v. 
Venhatakrishnan (1 888), 1 1 Mad. 408 ; 
Alnhmonee Dabee v. Banee Madhub 
Chucherbutty (1878), 4 Calc. 677 ; 3 
C. L. R. 473. 
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SUITS. 


I CHAP. XV. 


When decree 
binds rever- 
sioners. 


unless the persons in whom the estate was vested are substantially repre- 
sented by the widow. 1 

Suit to recover As she represents the estate the -widow or other female 
property. restricted owner is the person who should sue for such portion 
of the estate as is in the hands of others. 

If she neglect to sue, apparently the immediate reversioner, and failing 
him, a subsequent reversioner, can sue. 2 

The reversioners are bound by a decision fairly obtained on 
a question directly and substantially in issue and necessary to 
be decided, 3 in a suit against a female restricted owner,* as 
representing the estate, or in a suit by such restricted owner, 4 
“ unless it could be shown that there had not been a fair trial 
of the right in that suit — or in other words, unless that decree 
could have been successfully impeached on some special ground, 
it would have been an effectual bar to any new suit ” . . » by 
any person claiming in succession to such restricted owner. 5 

A decision in a suit by or against the limited heir not as representing 
the estate, but on matters personal to her, as, for instance, a decree against 
her for rent, 6 or on account of a tortious act, 7 does not bind the rever- 
sioners. 8 For example, they are not liable for a wrongful act committed by 
her. 9 In some cases where she has acted for the benefit of the estate, the 
estate may be liable for mesne profits. 10 


1 There are cases where a widow is 
put on the record as representing her 
minor sons. In those cases the question 
is what is actually sold ; see Achut v. 
Manjnmth (1896), 21 Bom. 539, and 
cases cited in Trevelyan’s “ Law of 
Minors,” 5th ed., p. 290, note 5. 

2 See Joy Mooruth Kooer v. Buldeo 
Singh (1874), v 21 W. R. C. R. 444 ; 
Chmder Koomar Gangooly v. Raj 
Kishen Banjeree (1870), 14 W. R. C. R. 
322. 

3 Midjihhai Narbharam v. Patel 
lakhmidas (191.1), 30 Bom. 127, at p. 
131 ; 13 Bom. L. R. 1035, at p. 1037. 

4 See Sisal Singh v. Balwani Singh 
(1915), 37 All. 490. 

5 Katama Natchiar v. , Rajah of 

Shimgunga (1803), 9 M, I. A. 543, at 

p. 608 ; 2 W. R. P. O. 31, at p. 37 ; 

Pariah Narain Singh r. TriloJcanaih 

Singh (1884), 11 I. A. 197; 11 Calc, 

i 86 ; Hurrinath Chaiierjee v. Moihoor 
Mohm Goswami (Molmni) (1893), 20 
I. A. 183 ; 21 Calc. 8 ; Madan Mohan 


Lai v. Alcbaryar Khan (1905), 28 All. 
241 ,* Jharula Das v. Jalandhar Tha- 
hur (1912), 39 Calc. 887; Bliogaraju 
Venlcatrama Jogiraju v. Addepalli 
Seshayya (1912), 35 Mad. 560 ; Ghda « 
bai v. Javer {Bad) (1912), 37 Bom. 
172 ; 14 Bom. L. R. 1142 ; Mohendm 
Nath Biswas v. Shamsunnessa Khatum 
(3.914), 19 C. W. N. 1280; Hamtman 
Prasad Singh" v, Bhagauti Prasad 
(1897), 19 All 357, at p. 371 ; Saclnt 
v. Biidhua Kuar (1886), 8 All. 429 ; 
Nand Kumar v. Radha Kuari (1876), 
1 All. 282. 

6 Bireshur Das Dey v. Kamal Ku- 
mar Dutt (1912), 17 C. W. N. 337. 

7 Nafar Chandra Pal Chowdhury v, 
Kamini Kumar Ldhiri (1912), 18 C. 
W. N. 542. 

8 Braja Lai Sen v. Jiban Krishna 
Roy (1898), 26 Calc. 285. 

9 See Sadasi Koer v. Ramgobind 
Singh (1911), 15 C. W. N. 357. 

10 Lalji Sahay v. Goberdhone Jim 
(1909), 15 C. W. N. 859, note. 
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The majority of the Court held in Eisal Singh v. Balwant Singh (1915), 
37 All. 4.96, that the reversioners were bound by a decree in a suit brought 
by a widow to set aside an adoption. 

It is the duty of the widow to protect the estate, and if she collusively 
allow judgment to be given and execution to be taken out, the sale will be 
set aside. 1 She is not bound to contest a just claim. 2 A decree properly 
obtained in an undefended suit binds the estate. 3 4 

The Allahabad High Court has held that the reversioners can only be 
bound by decree made after a f ull contest in a bond fide litigation, and are 
not bound by a compromise, even though it be followed by a decree. 1 

It has been held in Madras that a decree passed on a compromise into 
which the widow enters will have no higher effect against the reversioners 
than a contract entered into by her. 5 6 

In Bengal it has been held c that a widow, as representative of the 
entire estate in the litigation, has the same control with respect to com- 
promise as she has with respect to the assertion of rights and with respect 
to appeal against an adverse decision. “ It is, of course, possible that the 
trust thus reposed in the widow may be abused without detection, as may 
the very large discretion which, as the law now stands, she undoubtedly 
possesses in other matters ; but, on the whole, we think it will be found 
most favourable for the heirs that she should have the power of making 
an honest compromise at every stage of the proceedings.” 

It is, it is submitted, clear that a compromise or an award 7 which amounts 
to an alienation without necessity, or is otherwise distinctly disadvantageous 
to the reversioners, 8 or is made by the restricted heir for her own personal 
advantage only, 9 would not bind them, and would be treated as an aliena- 
tion. Where the compromise amounts to a bond fide settlement of disputes, 
and was arrived at with due care and caution, 10 it will be upheld. 11 


1 PareJch Ranchor v. Vaichat (Bai) v. Addepalli Seshayya (1912), 35 Mad. 
(1886), II Bom. 1 19; see that case as 560. 

to the law of limitation. c Tar ini Char an Ganguli v. Watson 

2 Subbammal v. Aimdaiyammal (1869), 3 B. L. R. A. 0. 437, at pp. 444, 

(1906), 30 Mad. 3. 445 ; 12 W. R, C. R. 413, at p. 417; 

3 GurnaJc Prasad v. Jai Narain Kanhaiya Lai v. Kishori Lai (1916), 

Lal( 1 9 2), 34 All. 385. 38 All. 679. 

4 Mahadei v. Baldeo (1907), 30 All. 7 Moti Baiji v. Laldas Jebhoi (1916), 
75 ; Gobind Krishna Narain v. Khunni 41 Bom. 93 ; 18 Bom. L. R. 954. 

Lai (1907), 29 All. 487 (reversed on 8 Jndro Kooer ( Mussamut ) v. 
appeal, see below, note 12); Sant Abdool BurJcat ( Shaikh ) (1870), 14 
Kumar v. Deo Sayan (1886), 8 All. W. R. C. R. 146. See Kambinayani 
365 ; Bam Sarup v. Ram Dei (1906), Timmaji V. Kami inayani Subbaraju 
29 All. 239. See Sheo Narain Singh (1910), 33 Mad. 473. 

v. Khurgo Koerry (1882), 10 C. L. R. 0 See Imrii Konwurv. Poop Narain 
837, In Jeram Laljee v. Veer bai Singh (1880), 6 C. L. R. 76; JanaJc 
(1905), 5 Bom. L. R. 885, the Court Iieshori Kuar v. Debi Prasad Singh 
said : <£ I think that in the absence (Babtc) (1917), 2 Bat. L. J. 495. 
of authority to the contrary, it 10 Kumarasami Odayar v. Sut/ra - 
would be unsafe to treat anything mania Iyer (1916), 31 Mad. L. J. 87. 
short of a decree in a suit contested 11 See Khunni Lai (Lala) v. Gobind 
to the end as coming within the Krishna Narain (Knnwar) (1911), 
ruling in the Shiva Qanga case. ” 38 I. A. 87 ; 23 All. 356 ; 15 C. W. N. 

6 Bhogamju Vmkairama Jogiraju 545 ; 13 Bom. L. R. 427 ; Hiran 
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A compromise which affects only her personal rights is unimpeachable. 
Parties to suit. It may be sometimes safer to make the next reversioners parties to a 
suit in order to bind them , 1 but the widow fully represents the estate, and 
the rights of subsequent reversioners will not be affected by the inclusion 
of the immediate reversioners in the suit. In Srinath Das v. Hari Pad a 
Miiter, 2 Jenkins, J., drew a distinction between cases in which the charge 
was created by the widow and those in which it was not created by her. 
There is, it is submitted, no ground for this distinction. There is no reason 
why next reversioners any more than subsequent reversioners should be 
made parties. 

Costs of suit. The estate is liable for the costs of a suit brought against the widow 
and defended by her on account of the estate . 3 It may also be liable for 
the costs of an unsuccessful suit brought by her as representing the 
estate . 4 

The reversioners are not bound by a decree made after the 
death of the widow against her representatives. 5 
Sale in exeem A sale in execution of a decree, made against a widow or 
ion ox c tciee. f ema j e restricted owner and enforcing merely a personal 

claim, will only transfer the life interest of the widow. 6 

This, it is submitted , 7 applies also when the decree is for a debt incurred 
on the personal security of the widow* although such debt may have been 
incurred for legal necessity . 8 

It applies to a claim for rent accrued due after the death of the last full 
owner . 9 


BiU (Mussamm) v. Soltan Bibi (1914), Doobey v. Brij Bhoohun Ball Awusti 
IS C. w. hr. 928 ; Bihari Lai v. Baud (1875), 2 I A. 275 ; 1 Calc. 123 ; 24 

Husain (1913), 35 All. 240 ; Upon- W. R. C. R. 306 ; Moliima Chunder 

dra Nath Bose v. Bindesri Prosad Boy Chowdhry v. Ram Kishore 
(19.15), 20 C. W. N. 210. Acharjee Chowdhry (1875), 15 B. L. R. 

1 See Mayne’a “ Hindu Law,” 8th 142; 23 W. B. C. R. 174; Kisio 

ed., p. 896, note (?/). Moyee Dassee v. Prosunno N drain 

2 (1899), 3 C. W. N. 637. Chowdhry (1866), 6 W. R. C, R. 304 ; 

3 Chunder Coomar Roy v. Gonesh Krislo GoUnd Majumdar v. Hem 

C hunder Doss (1886), 13 Calc. 283. Chunder Chowdhry (1889), 16 Calc, 

4 Ramhishore ChuckerbuUy v. Rally 511 ; Ram ShewuJc Roy v. Sheo 

Kanto QhueJeerbutiy (1880), 6 Calc, GoUnd Sahoo (1867), 8 W. R. C. R. 

479; 8 C. L. R. 1. 519 ; Radha Mohan M undid x, Soshi 

, s Kailash Chandra Bose v. Girija Bhoosim Biswas (1.878), 3 C. L. R. 530. 
Sundari Deli (1912), 16 C. W. hT. 7 See ante, p. 492. 

658, 8 Kallu v. Paiyaz Ali Khan (1908), 

6 Nugender Chunder Ghose v. Ka- 30 All. 394. 
mi-nee Bosses ( Sreemutty ) (.1867), 11 9 Braga Lai Sen v. Jiban Krishna 

M. L A. 241 1 8 W. R. P. C. 17 ; Roy (1898), 26 Calc. 285 ; Mahomed 
Braga Lai Sen v. Jiban Krishna Roy Sadat Ali MUM v. Ham Sundari Debya 
(1898), 26 Gale. 285 ; see Mohima (1912), 16 C. W. N. 1070 ; Krista 6o- 
Chunder Roy Chowdlmn v. Gouri Naik bind Majumdar v. Hem Chunder 
Dey Ghowdhuri (1897), 2 C. W. N. 162 ; Chowdhry (1889), 16 Calc. 511; Bi~ 
Jugol Kishore v. Jotmdromohun Tagore realm Das Dey v. Kamal Kumar Butt 
(Maharajah) (1884), 11 I. A. 66 ; 10 (1912), 17 C. W. N. 337; Eameswar 

Calc. 985; Narana Maiya v. Vasteva Mondal v. Provabati Debt (1914), 19 
Karanta (1893), 17 Mad, 208 ; Baijun 0. W. N. 313. 
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A sale in execution of a decree made against the restricted 
owner as representing the estate, will bind the estate if the 
whole interest be sold, and the debt upon which the decree 
was based was one which would have bound the reversion, 
either as being a debt of the last male owner, or as being 
a debt in respect of a transaction by which she could, and did 
bind the estate . 1 Otherwise her interest alone is affected by 
the sale . 2 

As to a sale of the reversion, see post, p. 500. 

The question frequently arises as to whether on the proceedings the 
whole interest passes. 3 “ In execution proceedings the Court will look at 
the substance of the transaction, and will not be disposed to set aside an 
execution upon mere technical grounds when they find that it is sub- 
stantially right. 4 

This question depends upon the nature of the interest sold 5 and the 
terms of the decree in execution. 6 In order to ascertain what passed by 
the sale, the Court may look at the judgment, 7 or the pleadings, 8 or the 
proceedings or decree, 9 

In the case of a sale in execution of a decree made on a mortgage and 
executed by a widow the question as to whether more than the widow’s 
personal interest passed depends also upon whether there w^as necessity 
for the mortgage. 10 

Where property is sold to satisfy several decrees, some of which bind the 
estate, the Court will not interfere with the possession of the purchaser. 11 


1 Jugol Kiskore v. Jotindro Mohun 
Tagore {Maharajah) (1884), 11 I. A. 
00; 10 Calc. 985. 

2 Ranjit Siivgh {Raja) v. Ram Chan- 
dra Mooherjee (1899), 4 C. W. N. 
415 ; Nabin Chandra Saha v. Hem 
Chandra Ray (1913), 19 C. W. N. 265 ; 
Rameswar Mondal v. Provabati Debi 
(1914), 19 C. W. N. 313. 

3 Bee Baroda Kanta Chattopadhya 
v. J aiindra Narain Roy (1895), 22 
Calc. 974. 

4 Bissess-ur Lull Sahoo v. ; Luch- 
messur Singh {Maharajah) (1876), 0 
I. A. 233, at p. 238 ; 5 C. L. B. 477, 
at p. 481 ; General Manager of the 
Raj JDurbhunga v. Ramapui Sing 
{Maharajah Coomar ), 14 M. I. A. 605 ; 
10 B.L. B. 294; 17 W. B. C. B. 
459; I slum, Ghunder Milter v. Bulesh, 

AM Soudagur (1863), Marshall, 614 ; 
W. B. F. B. B. 199. 

& The mere fact that the right, 

title, and interest of the widow is 

being sold does not preclude the 

Court from ascertaining from the 




judgment or proceedings what was 
actually sold ; Jugol KisJwre v, 
Jotindro , Mohun Tagore {Maharajah) 
(1884), 11 I. A. 66; 10 Calc. 985; 
General Manager of Raj Durbhunga 
v. Ramaput Sing {Maharajah Coomar) 
(1872), 14 M. I. A. 605 ; ’lO B. L. B. 
294 ; 17 W. B. C. B. 459 ; and see 
cases above, note 4. 

6 Ram Lai Shookool v. AJchoy 
Charan Miller (1903), 7 C. W. N. 619. 

7 Jugol KisJwre v. Jotindro Mohun 
Tagore { Maharajah ) (1884), 11 I. A. 
66 ; 10 Calc. 985. 

8 Srinath Las v, Hari Pada Milter 
(1899), 3 C. W. N. 637. 

9 Zuhoorul Hug { Ghowdhry ) v. 
Gooroo Churn Roy (1871), 15 W. B. 
0. B. 329. 

10 Bistobehari Sahoy v. Biajnath 
Prasad {Lola) (1871), 7 B. L. B. 213 ; 
16 W. B. C. B. 49. 

11 Lebendro Narain Roy {Rajah) v. 
Chundernath Roy { Coomar ) (1873), 
20 W. B. C. B. 30. 
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An execution sale in satisfaction of debts contracted by the widow 
and the next reversioner has not the effect of a sale by her and that fever-- 
sioner. 1 

Sale for In a sale for arrears of Government revenue payable in 

Revenue! respect of the share of an estate in the possession of an Hindu 
female restricted owner, the whole interest passes . 2 

As to a sale for arrears of rent, see Chowdhry Zuhoorul Euq v. Goorco 
Churn Roy (1871), 15 W. it. C. R. 329 ; Raja Ram Banerjee v. Sonatun Roy 
(1875), 23 W. R. C. R. 404 ; Braja Lai Sen v. Jiban Krishna Roy (1898), 
26 Calc. 285. 


1 Mohima Chunder Roy Chowdhuri Charan Ghosal (1895), 22 Calc. 641 ; 
v. Qouri Nath Dey Chowdhuri (1897), Banalata Dasi v. Monmotha Nath 
2 C. W. N. 102. See ante, . pp. 486, Goswami (1907), 11 C. W. N. 821; 
487. Act XI. of 1859 (Revenue Sale law), 


2 Debt Das Chowdhuri v. Bipro s. 54. 



CHAPTER XVI. 


REVERSIONERS AND THEIR RIGHTS. 

Until the expiration of the estate of the widow or other interest of 
restricted female heir, i.e, on her death (or possibly on her revers,oneis * 
abandoning all interests in worldly affairs 1 ), it is impossible 
to ascertain who will succeed to the property. 

“ The succession does not open to the heirs of the husband until the 
termination of the widow’s estate. Upon the termination of that estate 
the property descends to those who w r ould have been the heirs of the 
husband if he had lived up to and died at the moment of her death.” 2 

. .«*■ 

During the lifetime of the widow or other limited heir the 
interest of a reversioner is not vested. It amounts merely to 
a “ spes successionis” 3 

None of these reversioners, speaking strictly, can be said individually 
to possess any certain or tangible interest in the reversion ; for the person 
who will get it is only he who shall actually survive the qualified proprietor 
and who shall occupy at her death the position of heir to the last full 
owner, and who that will be it is of course impossible to say.” 4 

A reversioner is not entitled to a declaration of his right to succeed. 5 He 
has sufficient interest to entitle him to challenge the will of the last male 
owner. 6 

He has not an interest entitling him to redeem, during the lifetime of 
the widow, property mortgaged by the widow’s husband; 7 but if he 

1 Ante , p. 361. (1916), 43 I. A. 207 ; 39 Mad. 634 ; 

2 Moniram. Kolita v. Kerry Koli « 20 0. W. N. 1323; 18 Bom. L. R. 856. 

tony (1880), 7 I A. 115, at p. 154; See Specific Relief Act (I. of 1877), 

5 Calc. 776, at pp. 789, 790; 6 s. 42; Shama Soomluree Chowdhrain 

Cl L. R. 322, at pp. 332, 333. v. Jumoona Chowdhrain (1875), 24 

® Cases post, p. 500, note 2. W. R. 0. R. 86, explaining Brinda 

4 CMruvolu Punnamma V. Ckirii* Dabee Chowdhrain v. Pearee Ball 

volu Perrazu (1906), 29 Mad. 390, at Chowdhry (1868), 9 W. R. C. R. 460. 
p. 391. 6 Syoma Charan Baisyav. Praf villa 

5 Kathama Natchiar v. Dorasinga Sandari Gupta (1915), 19 C. W. N. 882. . 

Tever (1875), 2 1. A. 169 ; 15 B. L. R. 7 Bam Ckandar v. Kallu (1908), 30 

83 ; 23 W. R. C. R. 314.; Janaki All. 497 ; Transfer of Property Act 

Am, mat v. Narayam Sami Aiyer (IY. of 1882), s. 91. 
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pays money to save the sale of the property in execution of a decree for 
arrears of rent or revenue he is entitled to sue the defaulting widow for the 
amount. 1 

The interest of the reversioner is incapable of being transferred, 2 or 
of being renounced, 3 or of being attached in execution of a decree. 4 In 
case of his insolvency it does not vest in the Official Assignee or other 
assignee in insolvency. 5 

An agreement to divide the reversion when it should fall in, creates no 
vested right, but only a right to claim specific performance. 6 No effect 
can be given to a contract for sale of a reversion even after the reversion has 
fallen in. 7 

A compromise between the reversioner and the widow acknowledging 
the right of the widow under a will is within the competence of the revet* 
sioners, 8 but they cannot bind subsequent reversioners by any compromise 
of their rights. 9 

There is nothing to prevent the reversion being sold in execution of a 
decree in respect of a debt due by the last male owner, where the widow’s 
interest cannot be sold. 10 

Where there are several reversioners entitled successively 
to succeed to an estate held for life by a widow or other restricted 
owner, no one of such reversioners can be held to claim through 
or derive his title from another reversioner, even if that other 


1 Act IX. (Contracts) of 1 872, s. 60 ; 
PankhdbaM Chaudhurani v. Nani 
Lai Singh (1913), IS C. W. N. 773. 

2 Transfer of Property Act (IV. of 

1382), s. 6 (a) ; Muthuveern Mudaliar 

v. Vythilinga Mudaliar (190S), 32 

Mad. 206 ; Manickam Pillai v. Mama - 

linga Pillai (1905), 29 Mad. 120 ; 

CMruvolu Pimnamma v. Ohiruvolu 

Perrazu (1906), 29 Mad. 390, at p. 

399 ; Hargawan Magan v. Baijnath 

Das (1909), 32 All. 88; Jagannaih v. 
Dibbo (1908), 31 All. 53; Nund 
Kishore Lai v. Kanee Pam Ternary 
(1902), 29 Calc. 355; 6 C. W. N. 
395, in which it was held that Sham 
Sunder Lall v, Achhan Kunwar (1898), 
25 I. A. 183 ; 21 All. 71 ; 2 C. W. N. 
729 (S. C. in Court below, Achhan 
Kunwar v. Thakur Das (1895), 17 
All. 125), overruled Brahmadeo Nam- 
yan v. Harjan Singh (1898), 25 Calc. 
778; Bhogaraju Venkalram,aJogirqju 
v. A ddepalli Seshayya (1911), 35 
Mad, 560. See Doolichand v. Birj 
Bhookun Lai Awasti (1880), 10 C. L. 
R. 61, at p. 65; 6 C. L. R. 528, at 
p» 538 ; Kanti Chandra Mukerji v* 


AM-i-Ndbi (1911), 33 All 414; Ja- 
naki Ammal v Narayanasami Aiyer 
(1916), 43 I A. 207; 39 Mad. 634 ; 
20 C. W. N. 1323 ; 18 Bom. L. R. 856. 

3 Dhoorjeli Subbayya v. Dhoorjeli 
Venkayya (1906), 30 Mad. 201. 

4 Code of Civil Procedure (Act V. 
of 1908), s. 60 (m). 

5 Babu Anaji v. Painoji Krishnamv 
(1895), 21 Bom. 319. See Insolvency 
(Presidency towns) Act (III. of 1909), 
s. 52 ; Provincial Insolvency Act 
(III. of 1907), s. 2 (e). 

0 Pindripolu Sooraparaju v. Pindri - 
polu Veerabhadrudu (1907), 30 Mad. 
486. 

7 JaganadJia Raju (Sri) v. Prasada 
Pao ( Sri Pajah) (1915), 39 Mad. 554. 

8 Olati Pulliah Chetti v. Vamdara - 
julu CJietti (1908), 31 Mad. 474 

0 See Pam Shankar Lai v. Ganesh 
Prasad (1907), 29 AIL 451, As to a 
compromise by reversioners to im- 
partible estates, see Harpal Singh v. 
Lekhraj Kunwar (1908), 30 AIL 406, 
and cases therein cited. 

m Chidmnbammma v, Hmsainamma 
(1915), 39 Mad. 565. 
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happens to be his father, but each derives his title from the 
last full owner . 1 

They do not derive their title from the restricted owner. 2 

There is no privity of estate between one reversioner and another as 
such, and consequently an act or omission, by one reversioner, except 
so far as he can consent to an alienation by the limited female owner, 3 
cannot bind other reversioners, whether or not they happen to be his heirs. 4 

Although even an immediate reversioner has no interest ./to tore- 
higher than a hope of succession , 5 he or she , 0 if not barred by f train waste ' 
estoppel , 7 limitation , 8 or otherwise, can sue to restrain a; 
widow, or other restricted owner, or her assignee , 9 from com- 
mitting waste , 10 or injuring the property ; 11 and in the dis- 
cretion of the Court can obtain a declaration that an aliena- i 
tion , 13 or any unauthorized act which is injurious to the estate : 
or to the reversion, or will be likely to injure the interests of 
the reversioners, is voidable at their instance , 13 except during 
the life of the restricted owner . 14 


1 Govinda Pillai v. Thayammal 7 Ante , p. 489. 

(1904), 28 Mad. 57 ; Bhagwanta v. 8 Post , p. 504. 

■ Sukhi (1899), 22 AIL 33 ; Abinash 9 Gobindmani Deist v. Shamlal 

> Chandra Mazumdar v. Barinath Bysah (1864), B. L. R. F. B. R. 48; 

Shaha (1904), 32 Calc. 62, at p. 71; W. R. F. B. R. 165 ; Kamavadhani 

9 C. W. N. 25, at p. 31 ; Shib Shankar Venkata Subhaiya v. Joysa Nanism- 

Lai v. Soni Bam (1909), 32 All. 33, gappa (1866), 3 Mad. H. C. 116, at 
at p. 41; Chhiddu Singh v. Durga p. 119. 

L; Dei (1900), ibid. 3S2 ; ante, p. 365. 10 Chain Misser v. Jeeva Misser 

2 Shib Shankar Lai v. Soni Bam (1880), 6 C. L. B. 588. See ante , 
(1909), 32 All. 33, at p. 41 ; affirmed p. 473. 

on appeal; Sonimm v. Kanhaiya X1 Kathama Natchiar v. Dorasinga 

Lai (1913), 35 AIL 227 ; 17 C. W. N. Tever (1875), 2 I. A. 169, at p. 191 ; 

; 605 ; 15 Bom. L. E. 489. 15 B. L. E. 83, at p. 119 ; 23 W. E. 

: 3 Ante, pp. 486, 487. C. R. 314, at p. 322 ; Shurut Chunder 

4 See Bahadur Singh v. Mohar Seim v. Muthooranath Pudatick (1867), 

Singh (1901), 29 I. A. 1; 24 All. 7 W. R. C. R. 303. 

; 94; 6 C. W. N. 169; 4 Bom. L. R. 12 This includes a division among 

233 ; Govinda Pillai v. Thayammal the female members of a family after 

(1904), 28 Mad. 57; Veerayya v. a collusive arbitration, Ram Samp 

Gangamma (1912), 36 Mad. 570 ; Ma- v. Bam Dei ( 1906), 29 All. 239. It 

nokarani Debt ( Srimutly ) v. Haripada includes a mortgage by conditional 

Mitten (1914), 18 0. W. N. 718. See sale {Odii Narain Singh v, Dhurm 

post, pp. 505-507 as to the effect of a Mahtoon, W. R. 1864, C. RV263), or 

declaratory suit by a reversioner. any other form of mortgage. As to 

6 Ante , p. 499. a compromise by the restricted owner, 

0 Specific Relief Act (I. of 1877), see ante, pp. 495, 496, 
ss. 39, 54, illus. (m) ; Golab Koonwer 13 Specific Relief Act (I. of 1877), 

(Mmst) v. Shib Sahai (1867), 2 Agra, s, 42, illus. (e), Mahomed Shumsool 

54 ; Gunesh Dutt v. Lall Muitee Hooda (M outvie) v.Shewukram (1874), 

r ' Kooer ( Mussamut) (1871), 17 W. R. — — : 

C. R. 11, ■ For note 14 see next page. 
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If the transaction be by a written instrument the Court can order it 
to be delivered up and cancelled . 1 

The reversioner can also, it is submitted, sue to protect the estate from 
any injury, against the happening of which the limited owner is not taking 
sufficient precautions. 

There must be an injury to the reversion. 2 Where the widow pur- 
ports only to convey her own interest there is no ground for interference, 
but where the act is an injury to the reversioners the Court will interfere. 3 

“ The principle upon which a reversionary heir is allowed to main- 
tain a declaratory suit, although it may turn out in the end that he is not 
the person who actually gets the property, is that otherwise evidence 
regarding the true character of the alienation might disappear and be not 
available when required.” 4 

cc The plaintiff would indeed have a right to restrain the widow from 
waste ; but his right to do this arises less from the necessity of protecting 
his own interests than from the function vested by the Hindu law in the 
next male heir of a person whose estate descends to a female, namely, that 
of protecting the estate. And it is obvious that, if heirs in expectancy 
were debarred from suing to protect waste until the succession had actually 
accrued, the waste would, in most cases, be past remedy, and the estate 
irretrievably impaired. 55 5 


21. A. 7 ; 14 B. L. R. 226 ; 22 W. R. 
C. R. 609 ; Isri But Koer v. Hansbutti 
Koerain ( Mussumui ) (1883), 10 I. A. 
150; 10 Calc. 324 ; 13 C. L. R. 418 ; 
Raj Lukhee Dabea v. Gokool CMmder 
Chowdhry (1869), 13 M. I. A. 209; 
3 B. L . R. P. C. 57; 12 W. R. P. C. 
47 ; Goolab Sing (Kooer) v. Kurun 
Sing ( Rao ) (1871), 14 M. I. A. 176; 
10 B. L. R. 1 ; Jumoona Dassya 
Ghowdhrani v. Bamasoonderai Dassya 
Ghowdhrani (1876), 3 I. A. 72 ; 1 
Calc. 289; 25 W. R. C. R. 235; 
Balbhadra v. Bhawani (1907), 34 
Gale. 853; 11 C. W. N. 956; Hem 
Chunder Sa?iyal v. Sarmmoyi Debt 
(1894), 22 Calc. 354 ; Ghottoo Misser 
v. J emah Misser (1880), 6 Calc. 198 ; 
6 0. L. R. 588 ; Adi Deo Narain 
Singh v. Bukharan Singh (1883), 5 
All. 532 ; XJpevdranarain Myti v. 
Gopeenath Bera (1883), 9 Calc. 817; 
12 0. L. R. 356 ; Gangayya v. Maha- 
lakslmi (1886), 10 Mad. 90 ; Gopi- 
chand v. Sujan Kuar (1886), 8 All. 
616 ; Gobindmani Dasi v. Shamlal 
Bysak (1864), B. L. R. F. B. R. 48; 
W. R. F. B. R. 165; Oodoy Ch-and 
Jha v. Dhun Monee Debia (1865), 3 
W. R. 0. R. 183 ; Grose v. Amirta - 
magi Dasi (1869), 4 B. L. R. O. C. 1 ; 
12 W. R. A. O. J. 13 ; Shewak Ram 
Roy v. Mohammed Slmmsul Hoda 


(1869), 3 B. L. R. A. C. 196; 12 
W. R. C. R. 26 ; Chuttur Narain 
( Lalla ) v. Wooma Koonwaree (Mussa- 
mut) (1867), 8 W. R.,0. R. 273; 
Bistobehari Sahoy v. Biajnath Prasad 
(Lala) (1871), 7 B. L. R. 213; 16 
W. R. C. R. 49 ; Damoodur Surmah 
v. Mohee Kant Surmah (1873), 21 
W. R. C. R. 54 ; Radha (Mussamut) 
v. Hour (Mussamut), W. R. 1864, 
C. E. 148. 

14 Ante, p. 477. 

1 Specific Relief Act (I. of 1877), 
s. 39. 

2 See Sreenarain Mitter v. Kishen 
Soondory Dassee (1873), I. A. Sup. 
Vol. 149 ; 11 B. L. R. 171 ; 19 W. R. 
0. R. 133. 

3 See Ram, Pershad Ghowdry v, 
Jokhoo Roy (1884), 10 Calc. 1003. 

4 Per Mookerjee, J., in Ahimish 
Chandra Mazumdar v. Harinath 
Shaha (1904), 32 Calc. 62, at pp. 66, 
67 ; 9 C. W. X. 25, at p. 27 ; Ghottoo 
Misser v. Jemah Misser (1880), 6 
Calc. 198; 6 C. L. R. 588 ; CMruvolu 
Punnamma v. CMruvolu Perrazu 
(1906), 29 Mad. 390, at p. 402. See 
Behary Lall Mohurwar v. Madho Lull 
Shir Gyawal (1874), 13 B. L. R. 22 ; 
21 W. R, C. R. 430. 

5 Pranputlee Koer v. Futteh Balia - 
door Singh (Lalla) (1863), 2 Hay, 


<3 
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Such suit is based on the danger to the inheritance common to all the 
reversioners. 1 

“ Suits of that kind form a very special class, and have been entertained 
by the Courts ex necessitate rei . It seems, however, to their Lordships that if 
such a suit as that is brought it must be brought by the reversioner with that 
object, and for that purpose alone, and that the question to be discussed is 
solely between him and the widow ; that he cannot by bringing such a suit, 
get, as between him and a third party, an adjudication of title which he 
could not get without it. 55 2 

The granting of a merely declaratory decree 3 or of an 
injunction 4 is discretionary. 

Where the reversioner sues to have an alienation made by the widow 
declared to be void except during her life, a strong case of expediency 
must be shown to justify a Court in refusing declaratory relief. 5 

In the exercise of its discretion the Court would refuse to make a declara- 
tion with regard to a mortgage for a small sum of money which might be 
paid of! by the widow in her lifetime. 6 

In a case where the widow purported to deal with the property by 
will the Court gave the reversioner a declaratory decree, 7 hut in another 
case 8 such decree was refused, and where an arrangement was one only to 
take effect on the widow’s death the Court declined to give a decree. 0 

In a declaratory suit by reversioners during the lifetime of the widow 
it is premature to raise the question whether the alienees, having spent 
money upon the property purchased by them from the widow, are entitled 
to compensation. 10 

608, at p. 611 ; approved of in ( Bhaiya ) (1904), 31 I. A. 67 ; 28 AIL 

Chmnmun Mohunt v. Eajendur Sohoo 238 ; 8 C. W. JSf. 465 ; 6 Bom. L. R. 

(1867), 7 W. R. C. R. 119. 495 ; Sadut Ali Khan v. Abdool 

1 Venkatanarayana Pillai v. Sub - Gunnell ( Khajeh ), I. A. Sup. Yol. 165 ; 

bammal (1915), 42 I. A. 125 ; 38 11 B. L. R. 203. As to interference 

Mad. 406; 19 C. W. N. 641 ; 17 with the discretion of Courts in India, 

Bom. L. R. 468 ; Janalci Ammal v. by higher Courts in that country, see 

Narayanasami Aiyer (1916), 43 I. A. Sant Kumar v. Deo 'Swan (1886), 

207 ; 39 Mad. 639 ; 20 C. W. N. 1323 ; 8 All. 365. 

18 Bom. L. R. 856. 4 Specific Relief Act (I. of 1877), 

2 Kathama Natchiar v. Dorasinga s. 52. 

Tever (1875), 2 I. A. 169, at p. 191, 5 Isri Dut Koer v. Hcimbutti Koe - 

approved of in Sheoparsan Singh v. rain (Mussumut) (1883), 10 I. A. 
llamnandan Singh (1916), 43 L A. 150 ; 10 Calc. 324 ; 13 C. L. R. 418. 
91, at p. 98 ; 43 Calc. 694, at p. 705; G Chhotu Mahton v. Sheobarti Koer 
20 0. W. N. 738, at p. 744 ; 18 Bom. (Musst) (1901), 5 0. W. N. 445. 

L. R. 397, at p. 406. 7 Kalian Singh v. Sanwal Singh 

3 Specific Relief Act (I. of 1877), (1884), 7 All. 163. 

b. 42 ; Sreemrain Mitter v. Kishen 8 Umrao Kunwar v. Badri (1915), 

Soondoree Dassee (1873), I. A. Sup. 37 All. 422. 

Yol. 149 ; 11 B. L. R. 171; 19 9 Behary Lall Mohur war v. Madho 

W. R. C. B. 133. The Privy Council Lall Shir Gyawal (1874), 13 B. L, R. 

is reluctant to overrule the discretion 222 ; 21 W. R. 0. R. 430. 

of the lower Courts in granting a 10 Mup Narainv. Gopal Devi ( Mus - 
declaratory decree under s. 42 of sammat) (1909), 36 I. A. 103; 36 

Act I. of 1877; Jaipal Kunwar Calc, 780; 13 C. W. N. 920; 11 

(Thahmin) v. Indar Bahadur Singh Bom. L. R. 833. 
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■ Limitation of 
suit 


Bovei’sioner 
need not sue. 


As to a suit by a reversioner to set aside an adoption* see ante, pp. 
164—166. 

' A suit during the life of a Hindu female by a Hindu, who, 
if the female died at the date of instituting the suit, would be 
entitled to the possession of land, t'o have an alienation 1 of 
such land made by the female declared to be void except for 
her life or until her marriage, is barred unless it he brought 
-within twelve years from the date of the alienation . 1 2 * 

This does not prevent a suit for possession after the death of the widow . 8 
As to the limitation in suits by subsequent reversioners, see post, pp. 
507, 508. 

The reversioner is not obliged to sue during the lifetime 
of the restricted owner for relief in respect of an alienation 
or other act . 4 He can wait until the property vests in him, 
i; and then sue for possession. 

Neglect to get When the restricted owner refuses to have any concern 
m property, ^he agse tg ; or when she refuses or neglects to get in the 

property , 5 or acquiesces in a wrongful possession , 6 the rever- 
sioner can sue. 

It is submitted that the reversioner can in some cases sue to clear a 
cloud from the title to the property when the restricted owner declines or 
omits to sue . 7 

Bight to oust The circumstance that there has been a wrongful alienation 
owner. ted does not ordinarily entitle the reversioner to oust the restricted 
owner from possession, unless she has committed some act 
involving forfeiture of the property . 8 


1 See ante, p. 501, note 12. 

a Limitation Acts, IX. of 1908, 
Sehed. I art. 125,- XV. of 1877, 
Sched. II. art. 125 

5 Mesraio (Musst) v. Girjanundan 
Tewari (1908), 12 O. W. N. 857 ; 
post, p. 509. 

4 Juggendronath Banerjee v. Majen- 
dronath Iloldar (1867), 7 W. B. 0. B. 
857. 

5 Madha Mohan Dhar r. Mam Mass 
Iky (1869), 3 B. L. B. A. O. 362; 
24 W. B. C. B. 86, note. See Joy 
Moor nth Kooer v. Buldeo Singh 
(1874), 2.1 W. B. C. B. 444 ; Ghunder 
Koomar Gangooly v. Majkishen 
Banerjee (1870), 14 W. K G B. 322. 

6 Adi Deo Narain Singh y. DvIc- 


haran Singh (1883), 5 All. 532 ; 
Gunesh Butt v. Ball Multee Kooer 
(Mimamut), 17 W. B. O. B, 11. 

7 See, however, Suraj Bansi Kun- 
war (Mussamat) v. Mahipat Sing 
(1871), 7 B. L. B. 669 ; 16 IV. B. 0. E. 
18. 

8 Baradkun Navy v. Issur Ghunder 
Bose (1866), 6 W. B. C. B. 222 ; 
KisJmee (Mussumat) y. Khealee Mam 
(1870), 2 X. W. P. 424 ; Jwala Nath 
v. Kulloo (1868), 3 Agra, 55; 8Mb 
Koeree ( Mussamui ) v. Joogim Singh 
(1867), 8 W. B. C. B. 155; Loll 
Soonder Doss v. Burry Kishen Doss 
(1862), Marsh, 113 ; 1 Ind. Jut. O. S. 
32 ; 1 Hay, 33. 
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An attempt at a false adoption of a son does not entail forfeiture or by 
itself justify the Court in appointing a receiver . 1 

In a case where the waste committed by the limited owner shows that 
she is cpiite incapable of. managing the property, and only in such case, or 
where it is necessary to prevent waste or injury to the reversion 2 or to 
.protect the estate, when she declines to take possession of it , 3 the Court 
may deprive her of the control and may appoint a manager or receiver . 4 
It may, if it be for the benefit of the estate, nominate the reversioner to 
the management , 5 * requiring him to pay the income to the widow. A 
similar course might be adopted where the widow has allowed the property 
to leave her hands or has neglected to get "it in. f> 

A subsequent reversioner is not bound by a declaratory 
decree made in a suit brought by the immediate or any other 
reversioner , 7 such as a decree in a- suit seeking to declare the 
widow’s alienation invalid . 8 . .. : . v 

The Court would probably in its discretion refuse to give a declaratory 
decree where the matter had been fully discussed in a suit brought by a 
reversioner who had antecedent rights. 

A suit for such purpose does not abate on the death of the plaintiff, 
but can be continued by a subsequent reversioner . 9 

A suit for a declaration as to an alienation, or to restrain 
waste , 10 may be brought by a more distant reversioner, if the 
reversioners nearer in succession are in collusion with the holder 


1 Komul Mtmee Dossce v. Alhad- 
monce Dossee (1864), I W. R. 0. R. 
256. -OC y 

s Jivala Hath v. Kulloo (1868), . 

3 Agra, 55. 8 : : A 

3 See Adi Deo E drain Singh v. 
Dukharan Singh (1883), 5 AIL 532. 

4 Shama Soonduree Chowdhrain v. 

Jumoona Chowdhrain (1875), 24 

W. R. C. R. 86. See Ex parte 
Mathusri Jijai Arriba (Demi) (1890), 
13 Mad. 390. 

5 Maharani (Mussl) v. Ncmda Lai 
Aimer (1868), 1 R. L. R. A. C. 27; 
10 W. Ik 0. R. 73 ; Ounesh Duit v. 
La'll Muilee Kooer (Mussumui) (1871), 

17 W. R. C. R. II ; Nundlal Baboo 
v. Bolakee Behee , Ben. S. D. A. 1854, 
p. 351 ; Oolukmonee Dassee v. Kishen- 
persad Kanoongoe , Ben* S. D. A. 

1859, p. 210; Dinlcishen Shatrah v. 

Gangadlmr 3Ioo!eerjcc (1803), 2 Hay, 

582 ; Adi Deo Narain Singh v. 

Bukharan Singh (1883), 5 All 532. 


See Koroonamoyee Dasee v. Gobind* 
naih Roy, Ben. S. D. A. 1859, p. 944. 

6 Radha Mohan Dhar v. Ram Das 
Dmj (i860), 3 B. L* R. A. C. 362; 
24 W* R. C. R. 86, note. 

7 Act I. of 1877 (Specific Relief), 
s. 43. 

8 Chhiddu Singh v. Durga Dei 
(1900), 22 All. 382 ; Sahjahani Ingle, 
Rao Sahib v. Bhavani Bozi Sahib 
(1904), 27 Mad. 58S. See CHruvolu 
Pmmamma v, Chimvolu Perrazn 
(1906), 29 Mad. 390. 

9 Ve nkatd namya na Pilled v. Sup- 
bannal (1015), 42 I. A. 125; 38 
Mad. 406 ; 19 C. W. N. 641 ; 17 Bom, 
L. R. 468 ; differing from China 
Veemyya v. Lakshminarasam m a 
(1912), 38 Mad. 406; Sahjahani 
Ingle Rao Sahib v, Bhavani Bozi 
Sahib (1904), 27 Mad. 588; Muthu- 
saml Mudaliyar v. Masilamani (1910), 
33 Mad. 342. 

■ w Ante, p. 501, 


Subsequent 

reversioner* 
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of the restricted estate , 1 or are precluded from suing by consent 
to the alienation , 2 waiver , 3 limitation or otherwise , 4 or where 
the immediate reversioner has waived all rights in the reversion , 3 
or refuses without sufficient cause to sue , 6 but under no other 
circumstances . 7 

Where the next immediate reversioner will, if she Succeeds 
to the property, be a restricted owner, the Calcutta 8 and 
Madras 9 High Courts have held that the reversioner next 
in succession may sue. This is, it is submitted, the correct 
view. The Allahabad High Court is not agreed on this subject, 
one view being that the next reversioner can only so sue in case 
of collusion or connivance . 10 


1 See NaiJcram Ball v. Soorujbuns 
Sahee , Ben. S. D. A. 1859, p. 891. 

2 Balehtawar v. Bhagwana (1910), 
32 All. 76. Ante, pp. 486-489. 

3 Bhifcaji Apaji v. Jagannath 
Vitkal (1873), 10 Bom. H. C. 351; 
approved of in Amend Koer (Rani) v. 
Court of Wards (1880), 8 I. A. 14, at 
p. 22; 6 Calc. 764, at p. 772; 8 
0. L. R. 381, at p. 385; Ammur 
Singh v. Murdun Singh (1870), 2 
N. W. P. 31. 

4 Abinash Chandra Mazumdar v. 
Harinath Shaha (1904), 32 Calc. 62 ; 
9 C. W. N. 25 ; Govinda Pillai v. 
Thayamnal (1904), 28 Mad. 7 ; 
Jkula v. Kanta Prasad (1887), 9 AIL 
441; Madari v. Mallei (1884), 6 All. 
428; Raghunatk v. Thahuri (1881), 
4 All. 16 ; Gatin But v. Gur Sahai 
(1878), 2 AH. 41 ; Bowar Rai v. 
Boonda (Mussumat) (1866), N. W. P. 
F. B. R. 56 ; Sharna Soonduree 
Ghowdhrain v. Jumoona Ghowdhrain 
(1875), 24 W. R. C. R. 86 ; Retoo 
Raj Pandey v. Lalljee Pandey (1875), 
24 W. R. C. R. 399 ; Bama Soonduree 
Bosses v. Bama Soonduree Bossee 
(1868), 10 W. R. C. R. 301. The 
subsequent reversioner is not en- 
titled to wait until a suit by the 
immediate reversioner is barred by 
limitation ; Kunwar Bahadoor v. 
Bindraban (1914), 37 All. 195. 

6 Ammur Singh v. Murdun Singh 
(1870), 2 1 W. P. 31. In Rai 
Char an Pal v. Pyari Mani Basi 
(1869), 3 B. L. R. 0. 0. 70, where the 
immediate reversioner had assigned 


liis interests to the next reversioner, 
the Court declined to permit a suit 
by the assignee. 

6 Jhula, v. Kanta Prasad (1887), 
9 AIL 441 ; Abinash Chandra Mazum- 
dar v. Harinath Shaha (1904), 32 
Calc. 62; 9 C. W. N. 2513. 

7 Megku Rai v. Ram Khelawan 
Rai (1913), 35 AIL 326; Jhandku 
v. Tariff (1914), 37 AIL 45 ; 19 0. 
W. N. 197 ; 17 Bom. L. R. 44 ; 
following Anund Koer (Rani) v. Court 
of Wards (1880), 8 I. A. 14 ; 6 Calc. 
764 ; 8C.L. R. 381. 

8 Abinash Chandra Mazumdar v. 
Harinath Shaha (1904), 32 Calc. 02 ; 
9 C. W. N. 25, differing from Ishwar 
Narain v. Jantci (1893), 15 All. 132; 
Chunder Koornar Hazaree v. Bwar 
Jcanath Purdkan , Ben. S. I). A. 1859, 
p. 1623, and earlier cases cited in 
Abinash Chandra Mazumdar v. HarG 
nath Shaha (1904), 32 Calc. 62, at 
p. 67; 9 C. W. N. 25, at p. 28; Bal 
Gobind Ram v. Hirusranee (1865), 
2 W. R. C. R. 255 ; contra Bama 
Soonduree Bossee v. Bama Soonduree 
Bossee (1868), 10 W. R, C. R. 301, 
in which the earlier eases were not 
referred to. 

9 Kandasami v. Ahhammal (1889), 
13 Mad. 195 ; Ragkupati v. Tirimmlai 
(1892), 15 Mad. 422 ; CMdambara 
Reddiar v. Nallammal (1909), 33 
Mad. 410. 

10 Ishwar Narain v. Janhi (1893), 
15 AIL 132, agreeing with Madari v. 
Malki (1884), 6 All. 428, and differ- 
ing from BalgoUnd v, Ramhmar 
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“ Their lordships are of opinion that although a suit of this nature 1 2 
may be brought by a contingent reversionary heir, yet that as a general 
rule, it must be brought by the presumptive reversionary heir, that is 
to say, by the person who would succeed if the widow were to die at that 
moment. They are also of opinion that such a suit may be brought by 
a more distant reversioner if those nearer in succession are in collusion 
with the widow, or have precluded themselves from interfering. They 
consider that the rule laid down in Bhikaji Apaji v. Jagannath Vithnl 2 is 
correct. It cannot be the law that any one who may have a possibility of 
succeeding on the death of the widow can maintain a suit of the present 
nature, for, if so, the right to sue would belong to every one in the line of 
succession, however remote. The right to sue must, in their lordships’ 
opinion, be limited. If the nearest reversionary heir refuses without 
sufficient cause, to institute proceedings, or if he has precluded himself 
by his own act or conduct, from suing, or has colluded with the widow or 
concurred in the act alleged to be wrongful, the next presumable heir 
w r ould be ’entitled to sue : see Goolah Bing ( Kooer ) v. Kurun Bing ( Rao ). 3 
In such a case, upon a plaint stating the circumstances under which the 
more distant reversionary heir claims to sue, the Court must exercise a 
judicial discretion in determining whether the remote reversioner is entitled 
to sue, and would probably require the nearer reversioner to be made a 
party to the suit.” 4 

Mere delay by a reversioner in instituting a suit to set aside an illegal 
sale made by a childless Hindu widow’, cannot be understood to amount 
to acquiescence in the sale. The acquiescence which would entitle a more 
remote reversioner to maintain the suit must be such as would amount to 
an equitable estoppel, precluding the first reversioner from contesting the 
validity of the sale made by the widow. 5 

Although the right of the nearest reversioner to maintain a Limitation, 
declaratory suit maybe barred by the law of limitation, the 
rights of subsequent reversioners are not thereby barred . 6 


1 (1884), 6 All. 431. See Radha person in whose favour the transfer 

Kishen v. Bakhtawur Ball (1866), 1 complained of was made: Baja Dei 

Agra, 1. The latest decision (Raja v. Umed Singh (1912), 34 All. 207, 

i Dei v. Umed Singh (1912), 34 All. at p. 210. 

i 207) is in favour of the right to sue. 4 Anund Korer (Rani) v. Court of 

I 1 I.e. to set aside an adoption. Wards (1880), 8 I, A, 14, at pp, 22, 

l , - The principle will apply to other 23 ; 6 Calc. 764, at pp. 772, 773; 

I acts of the widow which injure the 8 C. L, R. 381, at pp. 385, 386. 

I": interests of the reversion. 5 Balgohind v. Ramhumar (1884), 

2 (1873) 10 Bom. H. C. 351 ; ante, 6 All. 431, at p. 434; Duleep Singh 

p. 506. v. Sree Kishoon Panday (1872), 4 

3 (1871) 14 M. I. A. 176, at p. 193 ; N. W. P. 83. 

10 B. L. . R. 1, at p. 8. These remarks 6 Abinash Chandra Mammdar v. 
cover the case where the nearest re- EaHnath Shaha (1904), 32 Calc. 62 ; 

versionary heir is a female who 9 0. W. N. 25 ; contrd Jammbai v. 

supports the alienation in question, Dharsey (1902), 4 Bom. L. R. 893. 

and the nearest reversionary heir See Mesraw (Musst) v. Girjanundan 

f presumptively entitled to the full Teivari (1908), 12 C, W. N. 857, at 

ownership of the property is the p. 859. See ante, p. 500. 



Reversioner 
can dispute 
acts deroga- 
tory to suc- 
cession. 


Falling in of 
reversion. 
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A subsequent reversioner would be bound to bring bis suit within sis 
years from the time when his right to sue occurred. 1 

A minor who is suing to declare an alienation invalid can obtain the 
advantage of s. 8 of the Limitation Act, 2 although the right of previous 
reversioners be barred. 3 

At any rate where the widow or other restricted female 
owner omits to take proper steps to safeguard the estate, the 
immediate reversioner , 4 and apparently where he neglects to 
do so, or is precluded from doing so, a subsequent reversioner 
can dispute any act derogatory to his succession, which he could 
have disputed if the property had been vested in him. 

For instance, he may dispute the will of the last male owner, or an act 
of a person in whom the property had previously been vested. 5 

It has been held that a person entitled to an estate in reversion expec- 
tant on the death of a Hindu widow is entitled to bring a suit for adminis- 
tration of the estate of her husband. 6 

On the death of the restricted heir, the then next heir of the 
last full owner is entitled to the property . 7 

As to his right to apply for a succession certificate, see Abinas Chandra 
Paul v. Probodli Chandra Paid (1911), 15 C. W. N. 1018. 

If the immediate reversioner disclaims, the next subsequent reversioner 
would be entitled to the property. 8 

The reversioner who becomes the owner is entitled to dispute 
all unauthorized acts of the restricted owner . 9 

He is entitled to recover the property in the state in which 
it was at the death of the restricted owner . 10 

As to the liability for any improvements made by an alienee holding 
under an unauthorized act of the widow, see post, p. 513. 


1 Limitation Acts, IX of 1908, (1893), 15 All. 132. 

Sched. I. art. 120; XV. of 1877, 5 Byhunt Nath Hoy v. Grish Chunder 

Sched. II. art. 120 ; Chooramani Dasi Mookerjee (1871), 15 W. R. C. R. 96 ; 

v. Baidya Nath Naik (1904), 32 Calc. Bheem Bam Chuckerbutty v. Hum 

473. Kishore Boy (1864), 1 W. R. C. R. 359. 

2 Act IX. of 1908 ; Act XV. of 6 Bojomoyee JDassee v. TrayhicMio 

1877, s. 7. Mohiney Dassee (1901), 29 Calc. 260 ; 

3 Oovdnda Filial y. Thayammal 6 0. W. N. 267. 

(1904), 28 Mad. 57. See Bhagwania 7 Ante, p. 367. 

y. SuBii (1899), 22 All. 33; Abinash 8 Gooshaeen Teekumjee v. Pursotum 

Chandra Mazumdar Y.HarinathShaha Lalljee (1868), 3 Agra, 238 ; Ladooiah 

(1904), 32 Calc. 82; 9 C. W. N. 25. (Mussumat) v. . Sanvaley ( 1 888) , ibid, 

4 Bojomoyee Basse v. Troyluck 19L 

Mohiney Dassee (1901), 29 Calc. 260 ; 9 Ante, p. 501. 

6 C. W. X. 267. See Sant Kumar v. 10 Vrijbhukandas Dwarkadas v* 

Deo 8 ar an (1886), 8 All. 365. See, Dayaram Jadavji (1907), 32 Rom. 32 ; 

however, Ishmr Narain v. Janli 9 Bom. L, R. 1181, 
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A suit by a Hindu entitled, to the possession of immovable Limitation* 
property on the death of a Hindu female , 1 or by a person to 
whom, after the death of the female, he has assigned the pro- 
perty, may be brought within twelve years from the death of 
such female, even though the property has passed into other 
hands by her alienation, or is held adversely to her . 2 


This applies to a suit brought by a female reversioner a and to a suit 
brought by a person who is entitled to the reversion after the property 
has been held bv two females in succession . 4 

The cause of action by a reversioner for possession commences at the 
death of the widow, whether there has been in name or effect an alienation 
for her life . 5 

The right of reversioners after the death of the restricted heir is not 
affected by possession held adversely to the widow, as their right does 
not accrue until after her death . 6 

Where there has been an alleged adoption, which is disputed, the 
reversioner has the same time within which he can sue for possession . 7 

If the widow held not as a Hindu widow, but under an independent Adverse 

and adverse title, the reversioners are barred bv such hostile possession possession by 
» , , « - A widow, 

tor twelve years . 8 


1 Limitation Act IX. of 1908, 
Sehed. I. art; 141; Act XV. of 
1877, Sched. II. art. 141 ; Run * 
char das Vandrawandas v. Parvatibkai 
(1899), 26 I. A. 71 ; 23 Bom. 725 ; 
3 C. W. N. 621; 1 Bom. L. R. 
607 ; S. C. in Courts below (1897), 
21 Bora. 646 ; (1889) 14 Bom. 482 ; 
Bijoy Gopal Mukerji v. Krishna 
Mahishi Debi [Srimati) (1907), 34 
I. A. 87 ; 34 Calc. 329 ; 11 C. W. X. 
424 ; 9 Bom. L. R. 602 ; Harihar 
Ojha v. Dasarathi Misra (1905), 33 
Cal. 257 ; 9 C. W. X. 636 ; Ralchma - 
bai v. Keshav Raghunath Bhise (1906), 
31 Bom. 1; Muhla v. Dadci (3.893), 
18 Bom. 216 ; Gursandas Govindji v. 
Vundravandas Purshotam (1889), 14 
Bom. 482, at p.488; Mesraw (Mussl) 
v. Girjammdan Tewari (1908), 12 
C. W. X. 857 ; Srinath Kur v. Pro - 
amino Kumar Ghose (1883), 9 Calc, 
934 ; 13 C. L. R. 372 ; Pursut Koer 
v. Paint Roy (1881), 8 Calc. 442; 
Ram, Dei Kunwar v. Abu Jajar (1905), 
27 All. 494 ; Hanuman Prasad Singh 
. v. BhtigauU Prasad (1897), 19 All. 357 ; 
Ram Kali v. Kedarnaili (1892), 14 
AIL .1 56 ; Jhamman Kunwar v. Piloid 
(1903), 25 All. 435, and Amrit Dhar 
v, Bindmi Prasad (1901), 23 All 


448, differing from P Hear am v. 8 Kama 
Char an (1897), 20 All. 42; Sreera- ' 
mulu v. Krisiamma (1902), 26 Mad. 
143, at p. 147. 

2 Gadadhar Roy v. Han Krishna 
Sarlcar (1904), 8 C. W. X. 535. This 
will only apply to an assignment after 
the death of the widow, ante, p. 
500. 

3 Ram Dei Kunwar v. Abu Jajar 
(1905), 27 All. 494. 

4 Jhamman Kunwar v. Piloid 
(1903), 25 All. 435 ; Sambasim v. 
Ragava (1890), 13 Mad. 512. See, 
however, Chhaganmm Astilcram v. 
Moiigaw'i {Bai) (1890), 14 Bom. 512. 

5 Hanuman Prasad Singh v. Bha- 
gauti Prasad (1897), 19 All. 357 ; 
Ram Skewuk Roy v. Sheo Gobind 
Sahoo (1867), 8 W. R. C. R. 519. 

6 See Ram Kali v. Kedarnath 
(1S92), 14 All. 156; Sheoraji v. 
Ramjas Pande (1911), 33 AIL 430. 
As to the old law, see Nobin (Blunder 
Chmkerbuity v. Guru Persad Doss 
(1868), B. L. R. R B. R. 1008; 
9 W. R. C. R. 505. 

7 Bhagwat Pershad v. Murari Lai 
(1910), 15 C. W. X. 524, 

s Shamleoer v. Dah Koer (1902), 
29 L A, 132 ; 29 Calc, 604 ; 0 C. W. X, 
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Where there is a dispute on the subject, the fact of the death of the 
widow must be proved by the reversioners . 1 

■Proof in suit In a suit in which an alienation by a restricted female owner 
alienation is is in question, the alienee must either prove the necessity, or 
m question, ] ie ma( j e Iona fide inquiries as to it, and satisfied himself as; 

a reasonable man as to its existence . 2 He is not, if he so in- 
quires and acts honestly, affected by the precedent mismanage- 
ment of the estate , 3 or by the fact that the necessity was created 
by the action of the widow. If he made such inquiries, he need 
not see that the money he advances is applied to meet the 
necessity , 4 nor is he bound to ascertain that the whole money 
so advanced is actually required therefor . 5 

The purchaser or mortgagee must in a ease of dispute prove that the 
woman executed the deed with full knowledge of her rights, of all the 
circumstances, and of the consequences 6 and of the nature of the alienation 


657 ; 4 Bom. L. R. 547; Lachhan Amarnath Sah (Lola) v. AcJian Kuar 

Kunwar (Mussummai) v. Anant Singh (Rani) (1892), 19 I. A. 196; 14 All. 

(1894), 22 I. A. 25; 22 Calc. 445, as 436; Bhimaraddi v. Bhashar (1904), 

explained in Jhamman Kuar v. Tilohi 6 Bom. L, R. 628. See ante, pp. 293, 

(1903), 25 All. 435, and in Amrit 294. In JanhaU (Musstt) v. Bab 

Dhar v. Bindesri Prasad (1901), 23 bhadra Suar (1911), 15 C, W. N. 793, 

All. 448 ; MahaUr Per shad v. Adhi* the Court held that mere inquiries 

lean Koer (1896), 23 Calc. 942 ; from the widow were insufficient. 
Gajadhar Pande v. Parbati (1910), 33 3 Hunooman Persaud Panday v. 

All. 312. See Babu v. Bhikaji (1889), Munraj Koonweree (Mussumat Ba- 
ll Bom. 317. See Ganpairao Moroji booee) (1856), 6 M. I. A. 393 ; 18 

v. Vamanrao Shamrao (1908), 10 Bom. W. R. C. R. note to p. 81; Mata 

L. R. 216, where the widow was given Per shad v. Bhageeruthee (1870), 2 

an absolute title by arrangement N. W. P. 78 ; Sreenath Roy v. 

with the reversioners. Ruttunmalla Chowdhrain, Ben. S. 

1 Walihan (Mussummai) v. Joge- I). A., 1859, p. 42 L 

shwar Narayan (1907), 35 I. A. 38 ; 4 Hunooman Persaud Panday v. 

35 Calc. 189; 12 C. W. N. 227; 10 Munraj Koonweree (Mussumat Ba- 

Bom. L. R. 9. booee) (1856), 6 M. I. A. 393; 18 

2 Dharam Ghand Lai v. Bhawani W. R. 0. R. note to p. 81 ; Ghansham 

Misrain (1897), 24 I. A. 183; 25 Singh v. Badiya Lai (1902), 24 All. 

Calc. 189 ; 1 0. W. N. 697 ; Make- 547 ; Ram Per shad Sing v. Naghung - 

shar Bahsli Singh v. Ratan Singh shee Kooer (Mussamut) (1868), 9 
(1896), 23 I. A. 57; 23 Calc. 266; W. R, C. R. 501. 

Banga Chandra Dltur Biswas v. 6 Ghansham Singh v. Badiya Lai 

Jagathishore Acharjya Ghowdhuri (1902), 24 All. 547. 

(1916), 43 I. A. 249; 44 Calc. 186; 6 See Kameswar Persaud (Balm) 

21 C. W. N. 225; 18 Bom. L. R. v. Run Bahadoor Singh (1880), 8 

368; Birj Lai (Lala) v. Inda Kunwar L A. 8; 6 Calc. 843 ; 8 CV L. R. 

(1914), 36 All. 187 ; 18 0. W. N. 652 ; 361 ; Ramratan Sulcal v. Nandu 

16 Bom. L. R. 352 ; Manoharani Debi (Mussumat) (1891), 19 I. A. 1; 19 

(Srimutty) v. Haripada Miller (1914), Calc. 249; SadasMv Bhashar Joshi 

18 C. W. N. 718 ; Byjnath Pershad v. Dhahubai (1880), 5 Bom. 450. 

(Lalla) v. Bissen Beharee Sahoy As to presumption of knowledge of 
Singh (1873), 19 W. R. C. R. 79 : contents of document, see Bhuban 
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she was making, and that such alienation was justified by necessity, or that 
he did all that was reasonable to satisfy himself of the existence 1 and 
extent 2 of the necessity. 

Apart from any question of necessity, it is clear that a purdahnashin 
lady is not bound by an alienation unless it be distinctly proved that she 
was aware of all the circumstances and of the nature and effect of the 
transaction, 3 and that no advantage was taken of her position. 4 

Although in many cases the Court has required evidence that the lady 
had an independent adviser, independent advice is not always neces- 
sary. 5 “Advice is merely a means to secure that which is essential, an 
intelligent apprehension of the transaction.” 6 

As to evidence of the execution of a document behind a purdah, see 
Padarathv . Ram Narain Upadhia (Pandit) ( 1915), 42 X. A. 163; 37 AIL 
474 ; 19 C. W. 3SL 991 ; 17 Bom. L. R. 617 ; Ruhmini Kocri { Musst ) v. 
Nilmani Bandyopadhya (1915), 19 C. W. N. 1309. 

The burden is upon the purchaser to aver and prove that she sold the 
property under such special circumstances as justify a Hindu widow in 
alienating the immovable property of her husband without the consent of 
his heirs. 7 

General evidence to the effect that the husband died in debt, and that 
his widow had substituted new securities at reduced interest for old ones, 
does not exempt the person upholding the transaction from proving that 
the particular transaction in question was justified, nor does it throw on 
the other side the onus of proving the solvency of the husband’s estate. 8 

Mohini Dasi v. GajalaJcsJmi Debi 125 ; Sajjad Husain (Mirza) v. 

(1915), 19 C. W. N. 1330. Wazir All Khan ( Nawab ) (1912), 

1 Bhagwat Dayal Singh (Raja Rai) 39 I. A, 156 ; 34 All. 455 ; 14 Bom. 

v. Debi Dayal Sahu (3.908), 35 I. A. L. R. 1055, and cases cited in Ameer 

48 ; 35 Calc. 420 ; 12 0. W. JST. 393. Ali and Woodroffe’s Indian Evidence 

* Lalit Panday v. Sridhar Deo Act, note to s. 111. As to the attesta- 

Narayan Sing (1870), 5 B. L. R. 176. tion of documents executed by 

3 Kali Baksh Singh v. Ram Gopal purdahnashins, see Sarur Jigar Begum 

Singh (1913), 41 I. A. 23 ; 36 All. 81 ; v. Barada Kanta Mitier (1910), 37 

IS C. W. N. 282 ; 16 Bom. L. R. 147. Calc. 526 ; 14 C. W. N. 974. 

4 Keshub Ball Pyne v. Radha Raman G See Kamini Dasee v. Krishna - 

Nundy (1912), 17 C. W. N. 991 ; at chandra MuJcerjee (1912), 39 Calc, 

p. 995. 933 ; 16 C. W. N. 649 ; Badiata - 

5 See Sudisht Lai v. Sheobarat nessa Bibee v. Ambikci Ciiaran Ghose 

Koer (Mussummal) (1881), 8 I. A. 39 ; (1914), 18 C, W. N. 1133. In Mo - 

7 Calc. 245 ; Tika Ram v. Deputy habir Prosad (Lala) v. Taj Begum 

Commissioner of Bara Banhi (1899), (Mussamat), 19 0. W. 3ST. 162; the 

26 I. A. 97 ; 26 Calc. 707 ; 3 C. W. N. Court declined to uphold a mortgage 

573; I Bom. L, R. 692 ; Sham Koer in favour of the legal adviser of the 

v. Dah Koer (1902), 29 I. A. 132 ; 29 lady. As to the duty of persons 

Calc. 664 ; 6 C. W. N. 657 ; 4 Bom. standing in a fiduciary relationship 

L. R. 547; Bhagwat Dayal Singh to the lady, see Sri Kishan Lai v. 

(Raja Rai) v. Debi Dayal Sahu (1908), Kashmiro (Mussammai) (1936), 31 

35 L A. 48 ; 35 Calc. 420 ; 12 C. W. 1ST. Mad. L. J. 362. 

393 ; TO Bom. L. R. 230 ; Sumsuddin 7 Gurunath Nilkanth v. Krishnaji 
Goolam Ilusem v. Abdul Ilusein Govind (1880), 4 Bom. 462. 

Kalimuddin (1906), 31 Bom. 165; 8 Maheshar Baksh Singh v. Redan 

Narbadabai v. Mahadeo Narayan Singh (1896), 231. A. 57 ; 23 Calc. 266. 

(1880), 5 Bom. 99, at p. 107 ; Achhan See Tayammaul v. Sashachalla Naiker 

Kuarlv.: Thakur Das (1895), 17 AIL (1S65) ? 10 M. L A. 429, at p. 433. 


Purdah- 
nashin . 
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Where portion 
only of 
necessity 
proved , 


Lapse of time does not affect the question of onus of proof, except in 
so far as it may give rise to a presumption of acquiescence or save the 
alienee from adverse inferences, arising from the scanty proof which may 
be offered. 1 

As to the effect of a recital of the necessity, see ante , p. 296. 

Where a portion only of the justifying necessity is proved, 
and the alienee knew, or might, if he made proper inquiries, 
have known that a less amount than the amount paid by him 
was required to meet the necessity, the estate may be charged 
with the lesser amount, 2 and may be released on payment 
thereof, 3 or the sale may be set aside on payment of the amount 
due with interest, mesne profits being set off in case the alienee 
has had possession ; 4 or possession may be conditional on the 
repayment. 5 

It was said in one case : 6 “ It has been held by the Privy Council in 
the case of Deputy Commissioner, of Kheri v. Khanjan Singh 1 that where 
a sale by a widow is partially invalid owing to absence of legal necessity, 
the whole sale must be set aside, the purchaser accounting for the mesne 
profits, and the sums expended for legal necessity being set off against 
them.” The Judicial Committee laid down no such general proposition 
in that case. In another case, 8 it was said : “ It would manifestly be 
impossible, and possibly prejudicial to the interest of the estate, if the 
widow were to be held to be bound in every instance to sell property for 
payment of a debt due from her husband for exactly the sum due to the 
creditor, and we are of opinion that the .Privy Council did not intend to 
lay down any such rule.” On the question as to whether an alienation 
should be entirely set aside, should not the test be : having regard to the 
fact that there was some necessity, was the transaction a proper one and 


1 Ravaneshwar Prasad Singh v. 
Chandi Prasad Singh (1911), 38 Calc. 
721 ; upheld on appeal (1915), 43 
Calc. 417. 

2 See Kamikhaprasad Roy v. Jaga~ 

damba Dasi ( Srimati ) (1870), 5 

B. L. R. 508 ; Gobind Singh v. 
Baldco Singh (1903), 25 All. 330; 
Thakurmani Singh v. Lai Rani Koeri 
(1906), 33 Calc. 1079 ; Deputy Com- 
missioner of Kheri v. Khanjan Singh 
(1907), 34 I. A. 72 ; 29 All. 331 ; 11 

C. W. N. 474 ; 9 Bom. L. R. 591 ; 
Lalil Panday v. Sridhar Leo Narayan 
Stng (1870), 5 B. L. R. 178; 13 
W, R. C. R. 457 ; Paparayudu v. 
Rattaimna (1912), 37 Mad. 275. 

3 Ram Lei K/imwar v. Abu Jajar 

(1905), 27 AIL 494 ; Pliool Chund 

Lull y, RugJiOQbuns Suhaye (X868), 


9 W. R. C. R. 107, followed in 
Sugeeram Begum v. Juddoobum Su- 
haye (1868), 9 W. R. C. R. 284. 

4 See Deputy Commissioner of 

Kheri v. Khanjan Singh (1907), 34 
L A. 72 ; 29 Ail. 331 11 C. W. N. 

474 ; 9 Bom, L. R. 591. 

5 Bhagwat Layal Singh (Raja Rai) 
v. Deli Layal Sahu (1908), 35 I. A, 
48 ; 35 Calc. 420 ; 12 C. W. RV 393 ; 

10 Bom. L. R. 230. 

6 llari Kissen Bhagat v. Bajrang 
Sahai Singh (1909), 13 0. W. K. 
544, at p. 549. 

7 (1907), 34 L A. 72; 29 AIL 331 ; 

11 C. W. N. 474; .9 Bom. L. R. 59L 

8 Felaram Roy v. Bagalanand 
Banerjee (1910), 14 C. W. /n. 895, 
at p. 896/ 
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for the benefit of the estate ? 1 Otherwise, if the alienation be set aside 
altogether, a bond fide alienee might lose his money and have no: security. 

There is authority that a suit to set aside a sale, where the necessity 
for the whole of the purchase money was not proved, cannot be successful 
unless the plaintiff offers in his plaint to pay the sum due ; 2 3 but other 
authority, which is, it is submitted, preferable, shows that no such offer is 
necessary . 2 

Where an alienation is set aside, the reversioner may sometimes be Equities on 

required to pay the amount, to the extent of which the estate has derived setting aside 
, n . x alienation, 

benefit. 

Where the widow raises money to pay off a mortgage, although she 
has funds sufficient for the purpose the reversioner is not entitled to set- 
aside the sale except upon the terms of paying off the mortgage . 4 

Where the widow borrows money for the purpose of increasing her 
husband’s estate by purchase of other property, the reversioners, if claim- 
ing the acquisition, must satisfy the debt . 5 

Where the purchaser has to the knowledge of the reversioner, and 
without any protest from him . 6 or if he believed in good faith that he 
had an absolute title , 7 laid out sums for the improvement and benefit of 
the property, the reversioner, on obtaining the reversal of the sale, may be 
required to compensate the purchaser , 8 but the purchaser cannot claim 
money spent on repairs, or the right to remove any building which he 
may have erected . 9 

On the death of the restricted owner the reversioner takes Pending suits, 
her place in suits pending by or against her on account of the 
estate , 10 and can execute decrees obtained by her in such suits . 11 

If the stridhan heir of the widow is erroneously substituted in the pro- 
ceedings the reversioner is not bound . 12 


1 See Phool Chund Lull v. Bug* 
hoobum Snhmje (1868), 0 W. R, C. R 
107 ; see ante , p. 485. 

2 Singam Betti Scinjivi Kondaya 
v. Draupadi Bayamma (1907), 31 
Mad. 153; Mutteeram Kowar v. 
Qopaul Sahooiim), 11 B. L. R 416 ; 
20 W. R 0. R. 187. See Phool 
Chund Lall r. Bughoohuns Suhciye 
(1868), 9 W. R C. R 107, at p. 109. 

3 Paparoyadu v. BaUamana (1912), 
37 Mad. 275. 

4 See Mahomed Shumsool Hooda 

{ Moulvie ) v. Shewtdcram (1874), 2 
I. A. 7 ; 14 B. L. R. 226 ; 22 W. R. 
0. R 409 ; Sadashiv Bhashar JosM 
v. Dhakubai (1880), 5 Bom. 450. 

6 Oodey Singh ( Kooer ) v. Phool 

Chumd (1873), 5 N. W. P. 197 ; 

Shewah Bam (Bai) v. Bhowani Bulcsh 

Singh (3880), 0 C. L. R. 140, 

6 See Dattaji Sakharam Bajad » 

MJcsh Y. Palba Ycse Parabha (1896), 

HX. 


21 Bom. 749. 

7 Transfer of Property Act (IV. of 
1882), s. 51 ; Abhoy Churn Chose v. 
Attar moni Dassee (1908), 13 0. W. N. 
931. 

8 Kular Nath v. Mat-ha Mai (1913), 
40 Calc. 555; 17 C. W. N.797; 15 
Bom. L. R. 467. See ante, p. 307. 

9 VrijbhuhmdasY. Dmjaram (1907), 
32 Bom. 32 ; 9 Bom. L. R 1181. 

10 BiJchai Bai v. Sheo Pujan Singh 
(1910), 33 All. 15 ; Premmoyi Choudh - 
rani v. Prconaih Dhur ( 1896), 23 
Calc. 636; Jadubanst Kunwar v. 
Mahpal Singh (1915), 38 All. 111. 
See Chintamony Dutt v. Mohesh 
Chundra Banerjee (1896), 23 Calc. 454. 

11 Mahadeo Singh v. Sheoharan 
Singh (1913), 35 All. 481. 

12 Kailash Chandra Bose v. Qirija 
Sundari Debt { 1912), 39 Calc. 925 ; 
16 C. W. N. 658. 
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■Rights "of When there are no heirs of the last full owner the Crown, 

as ultimate heir, can (it is submitted, during the woman’s 
lifetime or thereafter) impeach the unauthorized act of a 
restricted female owner , 1 and has, it is submitted, all such 
other rights as may be possessed by a reversioner. 

Except a reversioner or a person who has purchased at an 
execution sale, which disposed of the whole interest in the pro- 
perty , 2 no one else is entitled to dispute the acts of a restricted 
owner . 3 


1 Collector of Masulipatam v. 3 Deomndan Per shad v. Udit 

Cavaly Vencata Narramapah (1861), Narain Singh (1914), 18 C. W. N. 
8 M. I. A. 529 ; 2 W. R. P. C. 61. 940. See Brojokishoree Dassee v. Sree* 

2 Bajkishen Sircar v. Jalieeroorul with Bose (1868), 9 W, R, G. R. 403, 

Bug (Chowdhry) W. R. 1864, 0. R. 351. 


CHAPTER XVII* 


INHERITANCE TO PRIVATE IMPARTIBLE PROPERTY. 

The succession to property which is impartible in the sense inheritance to 
that it descends to a single heir 1 depends upon custom , 2 or eSef ble 
on the terms of the grant by Government . 3 

“ The question whether an estate is subject to the ordinary Hindu 
law succession, or descends according to the rule of primogeniture, must 
be decided in each case according to the evidence given in it.” * 

<c The acceptance of a sctnad in the common form under Madras Regu- 
lation XXV. of 1802. does not of itself, and apart from other circum- 
stances, avail to alter the succession to an hereditary estate.” 5 

The burden of proof is upon the person asserting that the ordinary Hindu 
law of inheritance does not apply. 6 

“ When inheritance is impartible it is enjoyed in a different Principles of 

■ __ i inheritance. 

1 See ante, pp. 259-202. 1014 ; Durga Charan Mahto v. Ra- 

2 As to custom, see ante , pp. 27-32. ghumih Mahto (1913), 18 C. W. N. 55. 

3 See Venkata Narasimha Appa 5 Kachi Kaliyana Rengappa Ka - 

Row (Rajah) v. Court of Wards, 7 lahka Thola Udayar v. Kachi Tuva 

I. A. 38; 6 C. L. R. 153; Ramnad Rengappa Kalakka Thola Udayar 

Case (1893), 24 Mad. 613, and cases (1905), 32 I. A. 261, at p. 269 ; 28 Mad. 

below, note 5. As to a grant by the 508, at p. 515 ; 10 C. W. N. 95, at p. 

East India Company in 1771, see 106 ; 7 Bom. L. R. 907 ; Mutia Vadu - 

Ram Nundun Singh v. Janlci Koer ganadha Tevar v. Dorasinga Tevar 

( Maharani ) (1902), 29 I. A. 178; 29 (1881), 8 I. A. 99; 3 Mad. 290; 

Calc. 828 ; 7 C. W. N. 57 ; 4 Bom. Malikarjuna (Srimantu Rajah Yarla- 

L. R. 664. gadda) v. Durga (Srimantu Rajah 

4 Malikarjuna (Srimantu Rajah Yarlagadda) (l89Q), 17 I. A, 134; 13 

Yarlagadda) y. Durga (Srimantu Mad, 406 ; Venkata Narasimha A ppm 

Rajah Yarlagadda) (1890), 17 I. A, Row (Rajah) v. Court of Wards 

134, at p. 144; 13 Mad. 406, at (1879), 7 I. A. 38 ; 6 0. L. R. 153 ; Col- 

p. 423 ; Kachi Kaliyana Rengappa lector of Trichinopoly v. Lekkamani , 

Kalakka Thola Udayar v. Kachi Yuva (1874), 1 I. A. 282 ; 14 B. L. R. 115. 

Rengappa Kalakka Thola Udayar 6 See Venkata, Narasimha Appa 
(1905), 32 I. A. 261, at p. 269 ; 28 Row (Sri Raja) v, Parthasaraihy (Sri 

Mad. 508, at p. 515 ; 10 C. W. N. Raja) (1913), 41 I. A. 51, at p. 61 ; 

95, at p. 106 ; 7 Bom. L. R. 907 ; 37 Mad. 199, at p. 209; 17 C. W. N. 

Venkata Narasimha Appa Roto (Sri 1221, at p. 1224 ; 15 Bom. L. R. 1010, 

Raja) v. Parthasaraihy (Sri Raja) at p. 1014; Dwrga Charan Mahto v. 

(1913), 41 L A. 51, at p. 61; 37 Mad. Raghunath Mahto (1913), 18 0. W. N. 

199, at p. 209 ; 17 C. W.. N. 1221, at 55. See ante, p. 32. 

p. 1224 $ 15 Bom. L. R. 1010, at p. 
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mode from that prescribed by the ordinary Hindu law, but 
the inheritance is to be traced by the same mode unless some 
further family custom exists beyond the custom of imparti- 
bility.” 1 

In a case governed by the Mitakshara law the successor to 
an ancestral impartible estate would ordinarily be a person 
who would have been a coparcener if the property had been 
partible , 2 

There can be no such thing as separation with reference to an impartible 
Raj. 3 

“ Succession to such estates has always been determined by 
the rule of survivorship.” 4 

44 The rule of succession in impartible estates is based on a theoretical 
coparcenary and not on any actual unity of interest between the pre- 
decessor and his successor, and this theoretical community of interest can 
be applied only for the purpose of determining the succession and for no 
other purpose what ever. 55 5 

“The first of them (he, the first principle) is that a rule of decision 
in regard to succession to impartible property is to be found in the Mitak- 
shara law applicable to partible property, subject to such modifications 
as naturally flow from the character of the property as an impartible 
estate. The second principle is that the only modification which im- 
partibility suggests in regard to the right of succession is the existence of 
a special rule for the selection of a single heir when there are several heirs 
of the same class who would be entitled to succeed to the property if it 
were partible under the general Hindu law. ... We have first to ascertain 
the class . . . and we have next to select the single heir applying the 
special rule. The third principle is that in the absence of a special custom, 


1 Mutiumduganadha Tevar v. Peri- 3 Laliteshwar Singh v. Rameskwar 
asami (1896), 23 I. A. 128, at p. 137 ; Singh (1909), 36 Calc. 481; 13 
19 Mad. 451, at p. 457 ; S. C. in C. W. N. 838. 

Court below (1892), 16 Mad. 11; 4 Gur Per shad Singh v. Dhani Mai 

Jogendra Bhupaii Burn Chundun (1910), 38 Calc. 182; 15 C. W. N. 

Mahapatra {Raja) v. Nityanund Man - 49 ; Yanumula Venhayama (Stree 

singh (1890), 17 I. A. 128, at p. 131 ; Rajah) v. Yanumula Booehia Vankon- 

18 Calc. 151, at p. 154; Katama dora (1870), 13 M.' 1. A. 333, at p. 339 ; 

Naichiar v. Rajah of Shivagunga 13 W. R. P. C. 21; Ckintamun Singh 

(1863), 9 M. I. A. 543; 2W.R.P.C. 31. {Choivdhry) v. Nowluhho Konwciri 

2 Jogendra Bhupaii Hurri Chundun (1875), 2 X. A. 263 ; 1 Calc. 153 ; 

Mahapatra {Raja) v. Nitty anund Katama Naichiar v. Rajah of Shiva- 

Mansingh (1890), 17 I. A. 128, at gunga (1863), 9 M. I. A. 539; 2 

p. 131; 18 Calc. 151, at p. 154 ; W. R. P. 0. 31 ; Rup Singh {Rajah) 

Kalikrislma Sarkar v, Ragkunath v. Baisni {Rani) (1884), 11 I. A. 149 ; 

Deb (1903), 31 Calc. 224; Shyam Lai 7 All. 1; Indar Sen Singh v. Harpal 

Singh V. Bijay N, Kunda Bahadur Singh (1911), 34 All. 79. 

{Raja) (1917), 2 Pat. L. J. 136; 5 Rajah of Kalakasti v. Achigadu 

see ante, pp, m, 264. ■ (1905), 30 Mad. 454. 
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the rule of primogeniture furnishes a ground of preference. In deter- 
mining who the single heir is according to these principles, we have first 
to ascertain the class of heirs -who would be entitled to succeed to the 
property if it were partible, regard being had to its nature as coparcenary 
or separate property, and we have next to select the single heir by applying 
the special rule indicated above.” 1 2 

u The sound rule to lay down with respect to undivided or impartible 
ancestral property is that all the members of the family who are entitled 
to unity of possession and community of interest according to the law’ of 
partition, 3 are co-heirs, irrespectively of their degrees of agnate relation- 
ship to each other, and that, on the death of one of them leaving a widow 
and no near sapindas in the male line, the family heritage, both partible 
and impartible, passes to the survivors or survivor to the exclusion of 
the widow. But when her husband was the last survivor, the widow’s 
position as heir relatively to his other undivided kinsmen, is similar to 
her position with respect to his divided or self and separately acquired 
property.” 3 

Where ancestral impartible property is governed by the law of the 
44 Mitakshara 99 that law, in the event of the holder dying without male 
issue, would, if the family be undivided, give the succession to the next 
collateral male hem in preference to the widow or daughters of the last- 
possessor. 4 

The right of an heir during the lifetime of the holder of the estate is a 
mere spes successions and is therefore inalienable. 6 

In the absence of custom a female cannot inherit an im- Female, 
partible ancestral estate governed by the “ Mitakshara/’ which 
is not a separate acquisition of the late proprietor, where there 
are any male members of the family who are qualified to succeed 
as heirs . 7 Where she is the widow of the last holder and her 
husband was separated she will inherit . 8 


1 Subramanya Pandya Chohka Tala- SarJcar v. Raghmath Deb (1903), 31 
var v. Siva Subramanya Pillai (1894), Calc, 224. 

17 Mad. 316, at p. 325 ; Parbati 4 Chintamun Singh ( Qlxowdhry ) v. 
Kunivar v. CM?idarpal Kunwar (Rani) NowlucTcho Konwari ( Mussamut ) 

(1909), 36 I. A. 125, at p. 136; 31 (1875), 2 I. A. 263; 1 Calc. 153; 

All. 457; 13 C. W. N. 1073; 11 24 W. R. C. R. 255; Rup Singh 

Bom. L. R. 890. (Rajah) v. Baisni (Rani) (1884), 11 

2 Ante, pp. 225, 226. I. A. 149; 7 All. 1. 

3 Yenumula Gavuridevamma Garu 6 Laliteshwar Singh v. Rameshwar 

(Sri Rajah) v. Yenumala Ramandora Singh (1909), 36 Calc. 481; 13 

Gam (Sri Rajah) (1870), 6 Mad. H. C. C. W. 3ST. 838. 

93, at p. 109. See Hiranath Koer 6 Ante, p. 500. 

(Maharani) v. Ramnamyan Sing 7 Hiranath Koer (Maharani) v, 

(Baboo) (1872), 9 B. L. E. 274; 17 Ram Narayan Sing (Baboo) (1872), 9 

W. B. C. R, 316 ; Parbati Kumari B. L. R. 274 ; 17 W. R. C. R. 316. 

DeU (Srimati Rani) v. Jagadis 8 Tara Kumari ( Thakurani ) v. 

Chimder Dhabal (1902), 29 I. A. 82; Chaiurblmj Narayan Singh (1915), 
29 Calc. 483; 6 C. W. N. 490; 42 LA. 192; 42 Calc. 1179 ; 19 

4 Bom. L, B, 365; KaUkrishm C. W. N. 1119 ; 17 Bom. L. R. 1012, 
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Where the impartible estate is a separate acquisition , 1 the 
law of the succession to separate acquisitions applies, and a 
woman can succeed as in the case of partible property . 2 

“ There is no inconsistency between a custom of impart ibility and 
the right of females to inherit, as may be illustrated by the well-known 
Shivagunga case, 3 and therefore the general law must prevail unless it 
be proved that the custom extends to the exclusion of females.” 4 

Thus in "default of male issue the widow succeeds. 5 As to the case 
where there is more than one widow, see ante, p. 387. 

As to the daughters 5 sons, see ante , p. 390. 

When ancestral impartible property governed by the Mitak- 
shara law passes from one line to another, it devolves, not on 
the coparcener nearest in blood, but on the nearest coparcener 
of the senior line . 6 

If there be no indication to the contrary, the property 
descends according to the rule of primogeniture,? i.e. as between 
persons of the same class the elder would be entitled to succeed . 8 

In some cases another ground of selection and not primogeniture is the 
governing rule of the family. 9 


1 As where there is a grant from (1905), 32 I. A. &61 ; 28 Mad. 508 ; 

the Government independently of the 10 C. W. N. 95 ; 7 Bom. L. R. 907, 

family. See Bam Nundun Singh v. approving of Naraganti v. Venkata - 

Janki Koer (1902), 29 I. A. 178 ; 29 chalapati (1881), 4 Mad. 250 ; Muttu - 

Calc. 828; 7 C. W. N. 57; 4 Bom. vadiigamtha Tevar v. Periasami ( 1892), 

L. R. 644. 16 Mad. 11, at p. 16, affirmed on 

2 Katama Naichiar v. Rajah of appeal (1896), 23 I. A. 128 ; 19 Mad. 

Shivagunga (1863), 9 M. I. A. 543; 451. See Achal Ram v. Udai Partab 

2 W. R. P. C. 31 ; Ram Nundun Singh Addiya Dai Singh (1883), 111. A. 51 ; 

v. Janki Koer (Afaharani}.- (1902);- 29 ■ • 10 Calc. 511; Narindar Bahadur 

I. A. 178 ; 29 Calc. 828 ; 7 0. W. N, Singh v. Achal Ram (1893), 20 I. A. 

57 ; 4 Bom. L. R. 644. 77 ; 20 Calc. 649 $ Baijnath Prasad 

3 Katama Naichiar v. Rajah of Singh v. Tej Bali Singh (1916), 

Shivagunga (1863), 9 M. I. A. 543 ; 38 All. 591. 

2 W. R. P. C. 31. 7 Ishri Singh (ThaJcur) v. Baldeo 

4 Ram Nundun Singh v. Janki Singh (1884), 111. A. 135, at p. 145 ; 

Koer (Maharani) (1902), 29 I. A. 178, 10 Calc. 792, at p. 805; Bhawani 

at p. 194 ; 29 Calc. 828, at p. 852 ; Ghulam v. Deo Raj Kuari (1883), 

7 C. W. N. 57, at p. 73 ; 4 Bom. L. R. 5 All. 542. 

664. 8 Subramanya Pandya Chohka Tala- 

6 Periasami v. Periasami (1878), var v. Siva Subramanya Pillai (1894), 

5 L A. 61 ; 1 Mad. 312 ; 2 C. L. R. 17 Mad. 316, at p. 325. 

81 ; Doorga Persad Singh ( Tekait ) v. 9 Ishri Singh (Tliakur) v. Baldeo 
Doorga Konwari (Tehaiini) (1878), 5 Singh (1884), 11 I. A. 135; 10 Calc. 
L A. 149, at p. 160; 4 Calc. 190, at 792; Achal Ram v. Udai Pariah 

p. 202 ; 3 a L. R. 32, at p. 40. Addiya Dat Singh (1883), 11 1. A. 51 ; 

* Kachi Kaliyana Rengappa, Ka- 10 Calc. 51 ; Mohesh Chunder Dial 

lakka Thola Udmjar v. Kachi Yuva v. Satrughan Dhal (1902), 29 I. A. 

Rengappa Kalakka Thola Udayar 62 ; 29 Calc. 343 ; 6 C. W. 1ST, 459 ; 
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As to Oudh fcaluqtlars, see Debi BahsJi Singh v. CJmidrabhan Singh 
(19.10), 37 I, A. 168 s 32 All. 599 ; 14 0. W. N. 1010; 12 Bom. L. R. 1015. 

Nearness of blood is no ground of preference under the Nearness of 
Mitakshara law amongst members of the same class < 

. Thus an elder brother of the half blood would be preferred to a younger 
brother of the whole blood. 1 

In a case governed by the Bengal school of law the heir will Bengal school, 
be the eldest member of the class of persons who are nearer of 
kin to the late owner than any other class . 2 

Thus a brother of the whole blood would be preferred to an elder 
brother of the half blood. 3 

In the absence of a custom that sons take in accordance Sens. ■ 
with the seniority of their mothers , 4 the eldest son of the 
deceased born of any one of bis wives succeeds . 5 

The question of the caste of the mother in the absence of a custom 
to the contrary 6 does not apparently make any difference. 7 

On the death of such eldest son after the property has vested in him, 
the estate would pass in his line. 8 

It seems unsettled whether when an eldest son has died, before the 


4 Bom. L. R. 372. As to other 298 ; Rughonath Singh (Rajah) v. 

customs, see Nittanund Murdiraj v. Hurreelmr Singh (Rajah) (1843), 7 

Sreekunm Juggernath BewaHah Pat - Ben. Sel. R. 126 (new edition, 146); 

naick (1865), 3 W. R. O. R. 116. Bhujangrav v. Malojirav (1868), 5 

1 Subramanya Pandya Chokka Bom. H. C. A. C. 161 ; Ramalakshmi 

Talavar v. Siva Subramanya Pilled Ammal v. Sivanantha Perumal Sethu- 

(1894), 17 Mad. 316. rayar (1872), 14 M. I. A. 570 ; I. A, 

* Mayne’s “Hindu Law,” 8th cd., Sup. Vol. 1 ; 12 B. L. R. 396; 17 

p. 767. W. R. C. R. 553 ; Pedda, Ramappa 

3 Neelkisto Deb Burmono v. Beer - Naganivaru v. Bangari Seshamma 

thunder Thakoor (1869), 12 M. I. A. Nayanivdru ( 1880), 8 I. A. 1 ; 2 Mad. 

523 ; 3 B. L. R. P. C. 13 ; 12 W. R. 286 ; 8 0. L. R. 315 ; Radadlc Gha - 

P. 0. 21. See Subramanya Pandya strain v. Budaik Pershad Sing (1863), 
Chokka Talavar v. Siva Subramanya Marsh. 644. 

Pilled (1894), 17 Mad. 316, at p. 330. 6 Bistooprea Pafmohadea (Ranee) 

4 Ramasmrd Kama, y a Naik v. v. Basoodeb Dull Bewartee Patnmk 

Sundaralingammi Kamaya Naik (1865), 2 W. R. C. R. 232. 

(1894), 17 Mad. 422; affirmed on 7 Mayne’s “ Hindu Law,” 8th ed. 4 

appeal, Sundaralingasawmi Kam,aya pp. 756-758. 

Naik v. Ramasaunni Kamaya Naik 8 Mayne’s “ Hindu Law,” 8th ed., 

(1899), 26 I. A. 55; 22 Mad. 515 ; p. 759. This was held to be the 

1 Bom. L. R. 850. custom of the famiiy in Mohesh 

5 Jagdish Bahadur v. Sheo Pariah Chunder Dhal v. Satrughan DJml 

Singh (1901), 28 I. A. 100 ; 23 All. (1902), 29 I. A. 62 ; 29 Calc. 343; 
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estate has become vested in him, his eldest son takes in preference to his 
brothers. 1 * 

An illegitimate son of the father of the deceased may succeed in pre- 
ference to some remote relation. 3 

As to an illegitimate son, see ante, p. 385. 

As in the case of inheritance to partible property, each male 
owner becomes a fresh stock of descents 


1 See Mayne’s “ Hindu Law,” 8th Calc. 151. 

ed., p. 759. 3 Muituvaduganadha Tevar v. Pc* 

3 Jogendra Bhupati Ilitrri Clmndun riasami (1896), 23 I. A. 128 ; 19 

Maiiapaim {Raja) v. Nityanund Mad. 45 L 

Maminfjh (1890), 17 I. A. 128 ; 18 


CHAPTER XVIII. 


GIFTS AND WILLS. 

The chief importance of the Hindu law of gifts at the present 
time arises from the fact that the law of Hindu wills as adminis- 
tered by the Court of British India is founded on the Hindu law 
of gifts. 

A' ■ A Hindu of full age 1 can transfer by way of gift any property Power of 
over which he has power of disposal , 2 or can create a charge 8 ^’ 
upon his property by way of gift . 3 

As to separate acquisitions, see arate, pp, 249, 251. As to the gift of a. 
share by a coparcener in a family governed by the Mitaksh&ra law, see ante, 
p. 303. As to gifts of property, subject to rights of maintenance, see ante , 
pp. 84, 85. As to gifts of rights of worship, see post , p. 573. 

The fact that he is disqualified by physical defects from inheritance 
does not prevent him giving away property which belongs to him. 4 

Subject to the restrictions as to persons not in existence at Donee, 
the time of the gift, any person is competent to accept a gift. 

For instance, there is no prohibition in Hindu law against a gift to an 
infant, 5 or to an idiot. 6 

In either case his guardian could accept the gift for him. 7 

A minor donee who accepts property, or for whom property is accepted, 
burdened by any obligation is not bound by his acceptance ; but if after 
attaining majority, and being aware of the obligation, he retains the 
property given, he becomes so bound. 8 9 


1 Gulab (Bai) v. Thakorelal Bran - 5 MacnaghtenY “Hindu Law,” 

jivandas (1912), 36 Bom. 622; 14 VoL ii. chap. viii. para. 36, pp. 243, 
Bom. L. R. 748. There is nothing 244. 

to prevent a minor making a small f> Kooldebnarain Skahee {Baboo) v. 
gift, such as would he usual in the ease Wooma Coomaree (Mussanmt) (1863), 
of persons in his position. Marsh. 357 ; 2 Hay, 370. 

2 Abhacliari v. Ramacherdrayya 7 See Joitaram v. Ramkrislina 

(1863), 1 Mad. H. C. 393. (1902), 27 Bom. 31 ; 4 Bom. L. R. 754. 

3 Ghelti Chalamanna v. Pandrangi 8 Act IV. of 1882 (Transfer of 

iSubbamma (1883), 7 Mad. 23. Property), s. 127 ; Subramania Ayyar 

4 Shamaclmrn Audhiccaree Byragee v, Sitha Lakshmi (1896), 20 Mad. 

v. Roop Boss Byragee (1806), 6 147. 

W. R. a:R.68, : 


Necessity fof 
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possession. 
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Under the Hindu law the legal requisites to constitute a 
perfect disposition by gift were the giving either orally or in 
writing, with the intention to pass the property in the thing 
given, accompanied by its actual delivery and acceptance in 
the donor’s lifetime . 1 

“ The reason for delivery being necessary is that the gift may not be 
resumed,” 3 

Under the Hindu law there must be such making over of 
possession to the donee as is possible Under the circumstances . 3 

Where the land is in the possession of tenants a delivery of the docu- 
ments of title, or a direction to the tenants to pay their rents to the donee 
or the receipt of rents by the donee is sufficient. 4 

Mere registration of a deed is insufficient, 5 but it has been held that 
delivery of the deed of gift is sufficient to pass the title. 6 

When the donor has done all he can to complete the gift, the gift cannot 
be set aside on the ground that the donor was out of passession. 7 

Since the passing of the Indian Contract Act (IX. of 1872), an agree- 
ment although without consideration is enforceable as a contract if it be 
made on account of natural love and affection and be registered under the 
law for the time being in force for the registration of documents. 8 


1 Ilishto Soondary Dabea v. Kishio - chmi Ammal v. Subbu Pillai (1871), 

motee (Ranee) (1863), Marsh, 367; 6 Mad. H. C. 270 (Ditto) ; Balmakund 

Dagai Dabee v. Mothura Nath Chatto - v. Bhagwan has (1894), 16 All. 185. 

padhya (1883), 9 Calc. 859 ; 12 C. L. 2 Kali Das Midlick v. Kanhya Lai 
K 530 ; hhannodas Das v. Nisiarini Pundit (1884), 111. A. 218, at p. 230'; 
Da-si (18S7), 14 Calc. 446 ; Lakshimoni 11 Calc. 121, at p. 132. 

Dasi v. Nittyananda Day (1892), 20 3 Man BJiari v. Nannidh (1881), 

Calc. 464 ; Ram Chandra Mukerjee v. 4 All. 40 ; Wannathan v. Keyakadaih 
Ranjit Singh (.1899), 27 Calc. 242 ; (1871), 6 Mad. H. C. 194 ; Abaji 

Harjivan Anandra.m v. Naran Hari- Gangadhar v. Mukta (1893), 18 Bom. 
him (1867), 4 Bom. H. C. (A. 0.) 31 ; 688. 

Bank of Hindustan v. Premchand 4 Harjivan Anandra-m v. Naran 
Raichand (1868), 5 Bom. H. C. (0. €.) Haribhai (1867), 4 Bom. H. 0. 
83, at p. 94 ; Kachu Baya-ji v. (A. C. J.) 31 ; Bank of Hindustan, etc. 
Kachoba Vithoba (1873), 10 Bom. H. v. Ahmedbhai Haribhai (1868), 5 
G. 491 ; Lalubhai Surchand v. Amrit Bom. H. C. (O. C. J.) 83. 

(Bai) (1877), 2 Bom. 299; Hasha v. 5 Lakshimoni Dasi v. Nittyananda 
Ragho Amho Gondhali ( 1881), 6 Bom. Day (1892), 20 Calc. 464 ; Dagai 
165; Sobhagchand Gulabchand v. Dabee v. Mothuranath Chattopadhya 
Bhaichand (1880), 6 Bom. 193 ; Laksh - (1883), 9 Calc. 854 ; 12 0. L, R. 530 ; 

mandas Sampchand v. Dasrai (1880), Vasudev Bhat v. Narayan Daji Damle 

6 Bom. 168; Vasudev Bhat v. Na- (1882), 7 Bom, 131, 

rayan Daji Damle ( 1882), 7 Bom, 131 ; 8 Balmakund v, Bhagimn Das 

Kushal (Bai) v. Lakhma, Mana (1883), (1894), 16 AIL 185. 

7 Bom. 452 ; -Ugarchand Manakchand 7 Kali Das Mullick v. Kanhya Lai 

v. Madapa Somana (1885), 9 Bom. Pundit (1884), 11 I. A. 218; 11 Calc, 
324 ; Bhaskar Pwrshotam v. Saras - 121 ; Balmakund v. BJiaqiran Das 

vaiibai (1892), 17 Bom. 486 (gift in (1894), 16 All. 185. 

contemplation of death) ; Visa fat- 8 Act IX of 1872, s. 25, 
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Possession can be taken by a guardian on behalf of a minor. 1 

Where the donor is the guardian of the donee, the Court will 
presume that continued possession of the subject of the gift 
by the former is really for the benefit of and in trust for the 
latter. 2 

Where one of the donees is in actual possession, a declaration 
by the donor assented to by the donee in possession is sufficient. 3 

So far as the necessity for actual delivery is concerned, the 
law is now to be found in s. 123 4 of the Transfer of Property 
Act (IV. of 1882), which enacted as follows : — 

“ For the purpose of making a gift of immovable property, 
transfer must be effected by a registered instrument signed 
by or on behalf of the donor, and attested by at least two 
witnesses. 

“For the purpose of making a gift of movable property, 
the transfer may be effected by a registered instrument signed 
as aforesaid or by delivery. 

“ Such delivery may be made in the same way as goods sold 
may be delivered.” 5 

Acceptance of a gift during the lifetime of the owner is still necessary. 6 

Section 123 has no application to gifts of movable property 
made in contemplation of death. 7 

The Hindu law makes no distinction in favour of gifts in 
contemplation of death, as respects the legal requisites to con- 
stitute a perfect disposition by gift. When all these requisites 
have been fulfilled there is nothing in Hindu law to prevent 
effect being given to a gift in contemplation of death. 8 


1 See Joitara?n v. Mam Krishna 
(1902), 27 Bom. 31. 

2 Taro Bibee v. Ghasiram (1878), 

3 0. L. R. 247, relying on Anundchund 
Mai v. Kishen Molmn Bunoja (1805), 
1 Ben. Sel. R. 115 (2nd ed., 152). 
See V enkatachclla ManiyaJcarer v. 
Thathammal (1869), 4 Mad. H. 0. 406. 

3 Kuslial ( Bai ) v. Lahhma Mana 
(1883), 7 Bom. 452. 

4 Dharmodas Das r. Nistarini JDasi 

(1887), 14 Calc. 446; Mambai {Bai) 

v. Mani {Bai) (1898), 23 Bom. 234 ; 

Madhavrao Moreshmr v. Kashibai 

(1909), 34 Bom. 287 ; 12 Bora. L. R. 


9; Phul Ghand v. Lahku (1903), 25 
All. 358. Of. Alabi Koya v. Mussa 
Koya { 1901), 24 Mad. 513. 

5 As to the delivery of goods sold, 
see Indian Contract Act (IX. of 1872), 
ss. 90-94. 

6 Act IV. of 1882, s. 122. 

7 Ibid., s. 129. 

8 Visalatchmi Am,mal v. Subbu 
Pillai (1871), 6 Mad. H. O. 270. 
See Upendra Krishna Deb Bahadur 
(Kumara) v. Nabin Krishna Bose 
(1869), 3 B. L. R. O. C. 113; 
S. C Krishna Deb v. Woopendra 
Krishna Deb , 12 W. R. O. C. 4. 
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In one case 1 where the son of the donor had made over possession to 
the donee after the death of the donor, the gift was upheld. 

Until the passing of the Hindu Transfers and Bequests Act* 
1914 (Madras Act I. of 1914), and the Hindu Disposition of 
Properly Act, 1916 (Act XY. of 1916), a Hindu could not by 
gift inter vivos or transfer for consideration, any more than he 
could by will, 2 confer any benefit upon a person who was not 
bom at the time of the gift. 3 

The former Act applies to all transfers inter vivos made by 
persons governed by the Hindu law (including persons governed 
by the Marumakkatayam or the Aliyasantana law) who are 
domiciled within the limits of the Presidency of Madras. 4 

In the case of transfers inter vivos executed before the passing 
of the Act, the provisions of the Act apply to such of the dis- 
positions thereby made as were intended to come into operation 
at a time which is subsequent to such date. Provided that this 
provision does not affect bond fide transferees for valuable con- 
sideration in whom the right to any property has vested prior 
to the date of the Act. 

By section 3 of the Act a transfer inter vivos of any property; 
is not invalid by reason only that the transferee is an unborn 
person at the date of the transfer. 

By section 4 of the Act no transfer of property can operate 
to create an interest which is to take effect after the lifetime of 
one or more persons living at the date of the transfer, and the 
minority of some person who shall be in existence at the expira- 
tion of that period, and to whom, if he attains full age, the interest 
created is to belong. 

The Hindu Disposition of Property Act, 1916 (Act XV. of 
1916), extends, in the first instance, to the whole of British 
India, except the Province of Madras: Provided that the 
Governor General in Council may by notification in the Gazette 
of India, extend the Act to the Province of Madras. 

By section 2 of the Act, subject to the limitations and pro- 
visions below mentioned, no disposition of property by a Hindu 5 
by transfer inter vivos shall be invalid by reason only that any 


1 Bhashar Purshoiam v. Sarctsva- 
tibai (1892), 17 Bom, 482. 

2 Pont, pp. 533-530. 

3 See cases, ante, p. 522, note 1 , 


4 Act I. (M. CX) of 1914, s. 2. 

5 As to the application of the Act 
to Khojas see sec. 5 of the Act, 
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person for -whose benefit it may have been made was not in- 
existence- at the date of such disposition. 

The limitations and provisions referred to are to be found 
in sections IB, 14, and 20 of the Transfer of Property Act, 1882 
(IV. of 1 882), 1 which are as follows 

Sec. 18. — Where, on a transfer of property, an interest Transfer for 
therein is created for the benefit of a person not in existence at bom person, 
the date of the transfer, subject to a prior interest created by 
the same transfer, the interest created for the benefit of such 
person shall not take effect, unless it extends to the whole of the 
remaining interest of the transferor in the property. 

Illustration. 

A transfers property of which he is the owner to B in trust for A and his 
intended wife successively for their lives, and after the death of the survivor 
for the eldest son of the intended marriage for life, and after his death for 
As second son. The interest so created for the benefit of the eldest son 
does not take effect, because it does not extend to the whole of As remain- 
ing interest in the property. 

Sec. 14. — No transfer of property can operate to create Rule against 
an interest which is to take effect after the life-time of one or pupetmty ’ 
more persons living at the date" of such transfer, and the 
minority of some person who shall be in existence at the expira- 
tion of that period, and to whom, if he attains full age, the in- 
terest created is to belong. 

Sec. 20. — Where, on a transfer of property, an interest When unborn 
therein is created for the benefit of a person not then living, he quires vested 
acquires upon his birth, unless a contrary intention appear transfer for 
from the terms of the transfer, a vested interest, although he his benoflt - 
may not be entitled to the enjoyment thereof immediately on 
his birth. 

Where a disposition of property fails by reason of any of the Failure of 
above limitations, any disposition intended to take effect after Son! tll! ’ posl 
Or upon failure of such prior disposition also fails. 2 

“A will is the legal declaration of the intention of the Definition 
testator with respect to his property which he desires to be 
carried into effect after his death.” 3 

1 Act XV. of 1918, s. 3. 1865), s. 3 ,* Probate and Administra- 

a Act .XV. of 1916, s. 4. . tion Act (V. of 1881), s. 3* . 

*■ Indian Succession Act {X. of 
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Law founded 
on. law of gifts, 


Limits of 
analogy. 


Subject of 
will. 


The conduct of the testator and the surrounding circumstances may 
sometimes show whether a document was intended to be a present gift or 
a will. 1 

The Hindu law books do not provide rules as to wills in 
distinction from gifts inter vivos , but the introduction of gifts 
by will into general use has followed in India, as it has done in 
other countries, the transfer of property inter vivos, 2 and 
under the English rule a body of law applicable to walls has 
grown; up from the foundation of the Hindu law of gifts . 3 4 

4C Even if wills are not universally to be regarded in all respects as 
gifts to take effect upon death, they are generally so to be regarded as to 
the property which they can transfer and the persons to whom it can be 
transferred. 5 ' 5 4 

There is not a complete identity between the law of gifts and that of 
wills. 5 

The history of the practice of making wills by Hindus is somewhat 
obscure. It seems to have commenced hi Calcutta about the middle of 
the eighteenth century of the Christian Era. At one time, the right of 
making a will was denied to Hindus by the Courts, but after considerable 
fluctuation of opinion the practice was recognized as settled in 1832. 
Probably the practice arose from the desire of Hindus to enjoy a privilege 
which was exercised by their Christian and Mahomedan fellow ‘Subjects. 

A Hindu who is of sound mind , 6 and not a minor , 7 within the 


1 See Chunder Mohinee Dossee v. 
Hurrosoonduree Dossee (1865), 3 W. 
R. C. R. 200 ; post , pp. 527, 528. 

2 Juttendromohun Tagore v. Ga- 
nendromohun Tagore (1872), I. A. 
Sup. Yol. 47, at p. 68 ; 9 B. L. R. 
377, at p. 397 ; 18 W. R. C. R. 359, at 
p. 366. 

8 Ibid. 

4 J uttendromohun Tagore v. Qa- 

nendromohun Tagore (1872), I. A. 
Sup. Vol. 47, at p. 69 ; 9 B. L. B. 
377, at p. 399 ; 18 W. R. C. B. 359, 
at p. 366; MotivaJioo (Bad) v. Ma- 
moobai ( Bai ) (1897), 24 I. A. 93, at 
p. 105; 21 Bom. 709, at p. 721 ; 1 
C. W. N. 306, at pp. 368, 369. See 
Beer Pertab 8ahee ( Baboo) v. Ba- 
jemler Pertab Bailee (Maharajah) 
(1867), 12 M. I. A, 1, at p. 38*; 9 
W. B. P. C. 15, at p. 22. 

6 See Bishen Chand ( Itai ) ,v. 

Asmaida Koer (Mussiimal) (1884), 11 
I. A. 164, at p. 177 ; 6 AIL 560, at 
p. 572; Lahshman Dada Naik v. 
Bmnchandra Dada Naik (1880), 7 
L A, - 181, at p. 194 j 5 Bom. 48, at 


pp. 61, 62 ; 7 C. L. B. 320, at p, 
328 ; Lakshmibai v. Ganpat Moroba 
(1867), 4 Bom. H. C. O. C. 150, at p. 
158 ; Beth Mulchand Badharsha v. 
Mancha (Bai) (1883), 7 Bom. 491, at 
p. 493. 

5 See Indian Succession Act (X. of 
1865), s. 46, applied to certain Hindu 
wills (post, p. 545), by the Hindu Wills 
Act (XXL of 1870), s. 2; Woomesh 
Chunder Biswas v. Bashmohmi Dassi 
(1893), 21 Calc. 279, at p. 291 ; S. C. 
affirmed on appeal, Bashmohmi Dasi 
v. U mesh Chunder Biswas (1898), 25 
I. A. 109; 25 Calc. 824 ; 2 0. W. N. 
321. 

7 Indian Succession Act (X. of 
1865), s. 46, applied to certain Hindu 
wills (post, p. 545), by the Hindu Wills 
Act (XXI. of 1870), s. 2 ; Hardwari 
Lai v. Gomi (1911), 33 All. 525 ; 
W. Macnaghten’s “ Hindu Law,” 
vol, ii. p. 219, note ; Gossinmit Bysack 
v. Hurrosoondery Dossee (1819), F. 
Macnaghten, 81 ; 2 Morley’s u Digest,” 
198. ~ / 
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meaning of the Indian Majority Act (IX. of 1875), 1 can by will 
dispose of all property which he may give away in his 
lifetime. 2 

“ Decided cases, too numerous to be now questioned, have determined 
that the testamentary power exists, and may be exercised, at least within 
the limits which the law prescribes to alienation by gift inter vivos 3 

The owner of an impartible estate can dispose of it by will, unless there 
be a special family custom, or a tenure prohibiting alienation. 4 

A Hindu woman can dispose of her striclhan property by 
will, 5 subject in some cases to the consent of her husband. 6 

As to the power to transfer her stridhan property by gift, see ante, pp. 

443, 445. 

She cannot by will dispose of the income or accumulations of an estate, 
in which she is only a restricted owner, and which she has not shown an 
intention to appropriate, although she may have a power of disposing of 
them during her lifetime. 7 

In cases not governed by the Hindu Wills Act 8 the form Form of will; 
of document, provided it be of a testamentary character, is 
immaterial. No formalities are necessary. 9 A nuncupative 
will is permissible. 10 

The following have been held to be of a testamentary nature : — 

h A statement before a Revenue official, 'which was recorded by him. 11 

2. An unsigned will. 12 


t 1 Guldb (Bat) v. ThaJcorelal (1912), 6 Ante, p.443. 

!■ ■ 30 Bom. 622 ; 14 Bom. L. R. 748; 7 Ante, pp. 474, 475. 

i Krishnamachanary, Krishnamachariar 8 Post, pp. 542, 543. 

! (1913), 38 Mad. 166. 9 Bairn ji Jagannath (1895), 20 

2 See Hindu Wills Act (XXI. of Bom. 674 ; Radhabai y. (kines'h Tatyci 

1 1870), s. 3, post, p. 543. Gholap (1878), 3 Bom. 7, following 

3 Beer Periab Sahee (Baboo) v, Muncherji Pestonjee v. Narayen 

Rajender Pertah Bailee (Maharajah) Luxamonjee ( 1863), 1 Bom. H. 0. 

(1867), 12 M. I. A. 1, at p. 38; 9 77 ; Vinayah Narayan Jog v. Go- 

W. R. P. 0. 15, at p. 22 ; Adjoodhia vindrav Chmtaman Jog (1869), 6 

I Gir v. Kashee Gir (1872), 4 N. W. P. Bom. H. C. A. C. 224. 

I 31; Pilmii Koonwar (Musst) v, Joy 10 Gokul Chand v. Mangal 8m 

I Kishen Boss (1866), 6 W. R. C. R. (1903), 25 All. 313 ; Hari Chmtaman 

f 101; Vattimyagam Pillai v. Pachche DiJcshit v. Moro Lahshman (1886), 

I (1863), 1 Mad. H. 0. 326. 1 1 Bom. 89 ; Bhagvan Bidlabh v. 

I 4 Venkata Surya MahipaU Rama Kala Shankar (1877), 1 Bom. 641; 

I Krishna Mao Bahadoor (Sri Raja Srinivasammal v. Vijayammal (1864), 

Rao) v. Court of Wards (1898), 26 2 Mad. H. C. 37. 

I. A. 83; 22 Mad. 383 ; 3 0. W. N, 11 Kalian Singh v. Sanwal Singh 
415 ; I Bom, L. R. 277 ; Sartaj Kuari (1S84), 7 All. 163. 

■ | (Rani) y. Beoraj Kuari (Rani) ( 1888), 12 Tdradmnd Bose v. Nobeen Chun- 

i 15 1, A. 51 ; 10 AIL 272 ; Ber&tford y, dev Milter (1865), 3 W. R. 0. R« 

s Ramasubba (1889), 13 Mad. 197, 138. 

[ 5 Ante, pp. 443* 445, 
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3. A draft will; 1 

4. A petition to the Revenue authorities. 2 

5. Entries in a wajib-ul-arz. 8 

6. A matrimonial arrangement deech 4 

7. A mooktarnamah (power of attorney). 5 

8. A deed of settlement made at the time of an adoption. 6 

9. A deed of assignment. 7 

10. An agreement. 8 

One of the invariable tests is whether the document is revocable or not. 9 

A document, although in name a will, which is intended to speak from 
the time when it was executed, is not a will. 10 

Any instrument which confers or reserves a life estate to the maker 
cannot, according to the Bombay High Court, be a will. 11 This proposition 
is, it is submitted, not invariable. 12 

There are no technical rules for the construction of Hindu 
wills . 13 

“ The true mode of construing a will is to consider it as expressing in 
all its parts, whether consistent with law or not, the intention of the testator, 
and to determine upon a reading of the whole will together 14 whether, 


1 Janlci v. Kalla Mai (1908), 31 32 All. 227; 14 C. W. N. 641 ; 12 

All. 236. Bom. L. R. 409. 

2 Mahomed Shumsool Eooda ( Moul - 8 Ra jammed v. Ayjtk - fPSWIWl 

vie) v. Shetouhram (1874), 2 I. A. 7 ; 33 Mad 304. 

14 B. L. R. 226 ; 22 W. R. 0. R 409 ; 9 Rajammal v. Authiammal- (1909), 

Kollany Koer ( Mussamut ) v. Luclmee 33 Mad. 304 ; Siia Koer (Mussl) v. Deo 

Per shad (1875), 24 W. R. C. R. 395. Nath Sahay (Munshi) (1904), 8 C. W. 

See also Hurpurshad v. Sheo Dyal A. 614. 

(1876), 3 1. A. 259; 26 W. R. G. R. 19 Brijraj Singh v. Sheodan Singh 

55, which was a case under the Oudh (1913), 40 I. A. 161 ; 35 All. 337 ; 17 

Estates Act (I. of 1869). C. W. N. 949 ; 15 Bom. L. R, 652. 

3 Mathura Das v. Bhikhan Mai 1 1 Pirsab v. Qurappa Basappa ( 1 913), 

(1896), 19 All. 16. See' Lali ( Musam - 38 Bom. 227 ; 16 Bom. L. R. 111. 

mat) v. Murli Dhar (1906), 33 I. A. 12 Iiajammal v. Authiammal (1909), 

97 ; 28 All. 488 ; 10 0. W. N. 730 ; 23 Mad. 304. 

8 Bom. L. R. 402 ; Sahodra v. Ganesh 13 Technical rules of English com 
Parshad (1905), 10 0. W. A. 249. veyaneing are not to be made use of 

4 Din Tarini DeU v. Krishna in construing Hindu wills, Jogestmr 

Gopal Bagchi (1908), 36 Calc. 149; Narain Deo v. Ram Chund DuU 

13 C. W. N. 291. (1896), 23 I. A. 37, at p. 49; 23 Gale. 

5 Kollany Koer (Mussamut) v. 670, at p, 679. 

Luchm.ee Per shad (1875), 24 W. R. 14 Indian Succession Act (X. of 
C. R. 395 ; Kooldeb Narain Shahee 1895), s. 69, applied to certain Hindu 

(Baboo) v. Woomacoomaree (Mussa* wills by the Hindu Wills Act (XXI. 

mui) (1863), Marshall, 357; 2 Hay, of 1870), s. 2, post, p. 545; 4mir~ 

370. thayyan v. Kelharammayyan (1890), 

6 Lahshmi v. Sidmmanya (1889), 14 Mad. 65, at p. 69. An invalid 

12 Mad. 490. gift over may indicate the testator’s 

7 Ishri Singh (ThaJcur) v. Baldeo intention to limit an estate which he 

Singh (1884), II L A, 135; 10 Calc. has created ; A nandrao Yinayak y. 

792 ; Udai Raj Singh v. Bhagwan Administrator General of Bombay 

Bahsh Singh (1910), 37 I. A. 46; (1895), 20 Bom, 450, 
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assuming the limitations therein mentioned to take effect , 1 an interest 
claimed tinder it was intended under the circumstances to be conferred .'* 5 
The will is to be construed in its plain ordinary meaning . 3 

“ A benignant construction is to be used and ... if the real meaning Benignant 
of the document can be reasonably ascertained from the language used, construction, 
though that language be ungrammatical or untechnieal, or mistaken as 
to name or description, or in any other manner incorrect, provided it 
sufficiently indicates what was meant, that meaning shall be enforced to 
the extent and in the form which the law allows.” 4 

In construing a will the Court must have regard to the words used, and Surrounding 
then may take into consideration the surrounding circumstances , 5 the law g^ncer** 
relative to the subject , 6 and where there is ambiguity 7 the ordinary notions 
and wishes of Hindus . 8 

It may be assumed that a Hindu generally desires that an estate, 
especially an ancestral estate, shall be retained in his family, and it may 
be assumed that a Hindu knows that as a general rule, at all events, women 
do not take absolute estates of inheritance, which they are enabled to 
alienate . 9 

“ Where the language of the will is clear and consistent, it shall receive Literal 
its literal construction unless there is something in the will itself to suggest construction, 
departure from it.” 10 


1 What is intended to be a life 0 Bissonauth Chunder v. Bamasoon- 

estate cannot be extended into a deny Dossee ( Sreemutty ) (1867), 12 

greater estate by the failure of the M. I. A. 41, at p. 59; S. C. Pran - 

limitations, Tarakeswar Roy {Kumar) kisto Chunder v. Bamasoondery Dossee, 

v. Shoshi Shikareswar (Kumar) (1883), 9 W. R. P. C. 1 ; Karsandas Natha v. 

10 I. A. 51; 9 Calc. 952; 13 C. L. R. Ladlcavaliu (1887), 12 Bom. 185, at 

62. p. 200; Lakshmibai v. Hirabai ( 1886), 

2 J uitendromohun Tagore v. Ganen - II Bom. 69, at p. 74; Motilal Mi- 

dromohun Tagore (1872), I. A. Sup. thalal v. Advocate General of Bombay 

Vol. 47, at p. 79 ; 9 B. L. R. 377, at (1910), 35 Bom. 279 ; 13 Bom. L. R. 

p. 409 ; 18 W. R. 0. R. 359, at p. 371 ; 471. 

Sookhmoy Chunder Dass v. Mono ~ 7 Par ami v, Mahadevi (1909), 3 

hurri Dasi ( Srimati ) (1885), 12 I. A. Bom. 278 ; 12 Bom. L. R. 196. 

103, at p. 110 ; 11 Calc. 684, at p. 8 See Radha Prosad Mulliclc v. 

692. Ranimoni Dassi (1908), 35 I. A. 118, 

3 Blmgbidti Daee (Mussumat) v, at p. 129 ; 35 Calc. 896, at p. 902 ; 

Rholanath Thakoor ( Chowdry ) (1875), 12 C. W. N. 729, at p. 737 ; 10 Bom. 

2 I. A. 256, at pp. 259, 261 ; 24 W. L. R. 604; Mahomed Shumsool Hooda 

R. 0. R. 168, at p. 169 ; Kristo- (Moulvie) v. Sheumkram (1874), 2 I. A. 

romoney Dossee (Sreemutty) v. 7, at pp. 14, 15 ; 14 11 L. R. 226, at 

Norendro Krishna Bakadoor ( Mafia - pp. 231, 232; 22 W. R. C. R, 409* 

rajah) (1888), 16 I. A. 29, at p. 41 ; at p. 410. 

16 Calc. 383, at p. 394, 9 Mahomed Shumsool Hooda (Moul- 

4 J uitendromohun Tagore y. Ganen- vie) v. Shewuhram (1874), 2 1. A. 7, 

dromohun Tagore (1872), I. A. Sup. at pp. 14, 15; 14 B. L R. 226, at 

Vol. 47, at p. 95 ; 9 B. L. R. 377, at pp. 231, 232 ; 22 W. R. C. R. 409, at 

p. 395 ; 18 W. R. C. R. 350, at p. 364. p. 410 ; see ante , pp. 441, 442. 

5 Soorjeemoney Dossee (Sreemutty) 10 Gurusami PUlai v. Sivahami 

v. Denobundhoo Mullick (1857) 8 Ammal (1895), 22 I. A. 119, at p. 

M. I. A. - .526, at p. 550 . ; 4 W. R. 128; 18 Mad. 347, at p. 358. See 

P. C. 114 ; Bhuggobuity Prosonno Krishnarao Ramchandra v. Renabai 

Sen v. Gooroo Prosonno Sen (1897), (1895), 20 Bom. 571. 

25' Calc, 112, at p. 124. 
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“Clear and unambiguous dispositive words arc not to be controlled 
or qualified by any general expression of intention . 55 1 
Technical “Technical words or words of known legal import must have their 

words. legal effect, even though the testator uses inconsistent words, unless those 

inconsistent words are of such a nature as to make it perfectly clear that 
the testator did not mean to use the technical terms in their proper sense.” a 

Disinherison. • By giving his property by will to some other person , 3 a 
■ Hindu can defeat the rights of his heirs , 4 

He can defeat the inheritance of a son whom he has taken in adoption , 5 
or of a son taken in adoption subsequently to the will . 6 

He cannot by will defeat the legal right of his wife or any other person 
to maintenance ; 7 but he can by will deprive his wife of the share which 
she gets on partition , 8 and, provided he leaves sufficient property for the 
maintenance of his widow and those whom he is legally bound to support,- 
a Hindu can dispose of his property by gift or will, so as to free it from, 
claims to maintenance . 9 


Right of ; 
maintenance* 


Tagore c&se. The leading case in the subject of Hindu gifts and wills is 
the well-known Tagore case , 10 which laid down principles which 


1 Lalii Mohun Singh Boy v. Ghuls- 
kun Ball Boy (1897), 24 I. A. 76, at 
p. 85; 24 Calc. 834, at p. 846; 1 
a W. N. 387, at p. 388. 

3 Prosunno Coomar Ghose v. 
TarnicJcnath Sircar (1873), 10 B. L. R. 
267; S. C. Tarucknath Sircar v. 
Prosono Coomar Ghose , 19 W. R. 
C. R. 48. 

4 Mulraz Lachmia v. Chcdekamy 
Vencata Mama Jaggcmadha Bow 
(1838), 2 M, I. A. 54 ; Bawa Misser 
v. Bislien Prokash Narain Singh 
(1888), 10 W. R. C. Rr. 287 ; Nara- 
yanasvami Ghetti v. Ammachala Ghetti 
(1832), 1 Mad. H. 0. 487 ; Subbay y a 
v. Surayya (1887), 10 Mad. 251 ; 
Naroiiam Jagjivan v. Narsandas 
Harikisandas (1866), 3 Bom, H. C. 
A. 0. 8. 

5 Purshotam SJmma Shenvi v, 
Vasudev Krishna Shenvi (1871), 8 
Bom, H. C. O, 0. 190; Lakshni v. 
Subramanya (1889), 12 Macl. 490. 

6 Vinayak Narayan Jog v. Govi-n- 
drav Chiniaman Jog (1889), 6 Bom. 
H. 0. A. 0. 224. In this case the 
natural father was at the time of the 
adoption aware of the provisions of 
the will. 


7 Promoiha Nath Boy v. Nagen« 
dra-bala Chaudhrcmi (1908), 12 0. W. N, 
808 ; see ante, pp. 84, 85. 

8 Poorcndm Nath Sen v. He-man - 
gini Dasi (1908), 36 Gale. 75 ; see 
ante, p. 334. 

9 JDehendra Coomar Boy Chowdhry 
■ 'V.'. Hrojendr a Coomar Boy Chowdhry 

(1890), 17 Calc. 886 ; Bhoohunmoyec 
Debea Chowdhrain v. Bamkissorc 
Acharj Chowdhry , Ben. 8, I). A. 
I860, p. 485, at p. 489 ; Sorolah 
Dosses v. Bhoobun Mohun Neoghy 
(1888), 15 Calc. 292, at p. 806. See 
Bazabai v. Sadu (1871), 8 Bom. H. 0. 
A. C. 98 ; Lakshwi v. Subramanya 
(1889), 12 Mad, 490, at p. 494; 
answers of law officers in Mulraz 
Dackmia v. Chalekany Vencata llama 
Jaganadha Row (1888), 2 M. I. A. 54, 
at p. 57. The widow’s claim to 
maintenance cannot be defeated 
merely by implication, Joyiara v. 
Bamhari Sirdar (1884), 10 Calc. 
638 ; Gomulmony Dossce v. Romm a- 
nath By sack (1843), X .Fulton, 189, 
at p. 193. 

10 Jutlendromolmn Tagore v. Gone a - 
dromohim Tagore (1872), I, A. Sup. 
VoL 47 ; 0 B. L, R, 377 ; IS W- B, 
Pt B. 359, 
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have been the foundation of most other decisions on the subject 
of Hindu gifts, settlements, and wills. 

The facts of that case, so far as at present material, are shortly as 
follows : — The testator gave his property to A for life, and on A’s death to 
the eldest son of A who should be born during the testator’s life for the life of 
such eldest son ; 4 c and after the determination of that estate to the use of the 
first and other sons successively of the eldest son of ” A, “ according to their 
respective seniorities, and the heirs male of their respective bodies issuing 
successively ; and upon the failure or determination of that estate, to the 
use cf the second and other sons of” A “ who shall be born during” the 
testator’s life Cfi successively, according to their respective seniorities for the 
life of each such sons respectively ; and upon the failure or determination 
of that estate, to the use of the first and other sons successively of such 
second or other sons of ” A, u and the heirs male of their respective bodies 
issuing, so that the elder of the sons of ” A horn in the testator’s lifetime, 
“ and his first and other sons successively, and the heirs male of their re- 
spective bodies issuing, may be preferred to and take before the younger of 
the sons of ” A born in the testator’s lifetime , 44 and his and their respective 
first and other sons successively, and the heirs male of their respective 
bodies issuing ; and after the failure and determination of the uses and 
estates hereinbefore limited, to the use of each of the sons of ” A who shall 
be born after the death of the testator 4 4 successively, according to their 
respective seniorities, and the heirs male of their respective bodies issuing, 
so that the elder of such sons and the heirs male of his body may be 
preferred to and take before the younger of such sons and the heirs male 
of them and his respective bodies issuing ; and after the failure or deter- 
mination of the uses and estates hereinbefore limited, then to the use of” 
B for 44 the term of his natural life and after the failure or determination 
of that estate,” then to the sons of C, “ and their sons and the heirs male of 
their body respectively, in like manner as for ” A’s, “ and after the failure 
or determination of the said several estates and uses, to the first and other 
sons, and their sons, and the heirs male of their body of ” D “ successively, 
and respectively in like manner as in the case of sons of ” A and C. 

These are what are called in England estates in tail male. 

The following principles are to be found in the decision in 
the above case, and in the decisions founded thereon. 

L Where property is given or bequeathed to any person, he 
is entitled to the whole interest of the testator therein, unless 
it appears from the will that only a restricted interest was in- 
tended for him. 1 

44 If an estate were given to a man simply without express words of 


1 Indian Succession Act (X. of 126; 22 Bom. S33 ; 2 0. W. N. 417. 

1865), s. 82, applied to certain Hindu This principle is equally applicable to 

wills 'by the Hindu Wills Act (XXI. the cases of Hindu wills, not governed 

of 1870), s. 2 ; Damoderdas Tapidas by the Hindu Wills Act, see cases in 

v ? DayaWmi Tapidas (1898), 25 I. A* nest note. "" '* 
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inheritance, it would, in the absence of a conflicting context, carry by 
Hindu law ... an estate of inheritance. If there were added to such 
gift an imperfect description of it as a gift of inheritance, not excluding 
the inheritance imposed by the law, an estate of inheritance would 
pass.” 1 

In spite of an apparent absolute interest it may be shown by other 
provisions of the will or gift that a life interest only was intended to bo 
given. 2 

As to bequests by husbands to their wives, see ante , , pp. 441-443. 

II. ■* All estates of inheritance created by gilt, arrangement; 
or will, bo far as they are inconsistent with the general law of 
inheritance, are void as such.” 

“A man cannot create a new form of estate, or alter the line of sue* 
cession allowed by law, for the purpose of carrying out his own wishes or 
views of policy.” 3 This rule does not prevent the validity of a life estate, 
which precedes an invalid provision for the succession. 4 

III. Where an absolute estate is given by the gift or will, a 
condition repugnant to the estate previously given, or a restric- 
tion in the mode of enjoyment, is void . 5 * * * * 10 


1 Juttendromohun , Tagore v. Ganen - 
dromohun Tagore (1872), I. A. Sup. 
VoL 47, at p. 65 ; 9 B. L. R. 377, at 
p. 395; 18 W, R. C. R, 359, at p. 
365 ; Lalit Mohun Singh Bog v. 
Chuktcun Lai Roy (1897), 24 I. A. 76, 
at p. 88 ; 24 Calc. 834, at p. 849 ; I 
C. W. N. 387, at p. 390 ; Manikya - 
mala Bose v. Banda Kumar Bose 
(1906), 33 Calc. 1306; 11 C. W. N. 
12. See Anundomohey Dossee v. 
Doe dem East India Company (1859), 
8 M. I. A. 43; 4 W. R. P, C. 51 ; 
Basanta Kumari DeU v. Kamihshya 
Kumari DeU (1905), 32 I. M 181 ; 
33 Calc. 23 ; 10 C. W. N. 1 ; 7 Bom. 
L. R. 904. 

2 Somasundara Mudaliar v. Ganga 
Bissen Soni (1904), 28 Mad. 386. 

3 Juttendromohun Tagore v. Ganen- 

dromohun Tagore (1872), I. A. Sup. 

VoL 47, at p. 65 ; 9 B. L. R. 377, at 

pp. 394, 395; 18 W. R. C. R. 359, at 

p. 364 (in that case an attempt was 

made to create an estate in tail 

male) ; Tarakeswar Boy (Kumar) v. 
Shoshi Shikar eswar (Kumar) (1 883), 

10 I. A. 51 ; 9 Calc. 952 ; 13 G L. R, 
62; Kristoromoney Dossee (Sree- 


muity) v. Norendro Krishna Balia 
door (Maharajah) (1888), 16 I. A. 29 ; 
16 Calc. 383 ; Vullabhdas Damodhar 
v. Thucker Go r rdhandas Damodhar 
(1890), 14 Bom. 360 ; Puma Sasld 
Bhaitacharji v. Kalidhan Bai Ghowd - 
huri (1911), 38 I. A. 1.12 ; 38 Calc. 
603 ; 15 G W. N. 693 ; 13 Bom. L. R. 
451 (a case of a settlement inter vivos)* 
and other cases cited in Phillips’ and 
Trevelyan’s “ Hindu Wills,” 2nd ed., 
pp. 45-47 ; Kunhamina (Mooriyat 
Peetikayil) v. Kunhamhi (Mooriyat 
PeetiJcayil) (1908), 32 Mad. 315. 

4 Juttendromohun Tagore v, Ganen- 
dromohun Tagore (1872), I. A. Sup. 
Vol. 47, at p. 65; 9 B. L. R. 377, 
at pp. 394, 395 ; 18 W. R. 0. R. 
359, at p. 364 ; Bameshioar Prosad 
Singh v. Lachmi Prosad Singh (1903), 
31 Calc. Ill; 7 C. W..N. 688. CL 
Indian Succession Act (X. of 1865),, s. 
103, applied to certain Hindu wills by 
the Hindu Wills Act (XXL of 1870), 
s. 2 (post, p. 545). 

5 See Indian Succession Act (X. of 
1865), s. 125, and cases post, p. 533, 
notes 2-8 below. 
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This applies also to a partition or other arrangement or transfer. 1 

A prohibition against alienation 2 (even in the case of a gift to Brah- 
mins), 3 against obtaining possession, 4 or against partition, 5 or a provision 
that the property should not be liable for the debts of the beneficiary, 6 a 
provision that the expenditure is to be controlled by certain trustees, 7 or , 
a provision that the income is to be accumulated, 8 may be disregarded by 
the beneficiary. 

A lawful condition not inconsistent with the gift or bequest is valid ; 0 
but a gift or bequest upon a condition which is impossible, 10 or is contrary 
to law or morality, 11 is void. 

IV. A person capable of taking under a will, gift, or Request to 
settlement must, either in fact or in contemplation of law , 12 be pe^om 
in existence at the death of the testator , 13 or date of the gift , 14 
as the case may be. 

1 Venkatramanna v. Bramanna Sets - 8 Kolia Subramcmiam Cheiii v. 

trulu (1869), 4 Mad. H. G. 345; Ali Thellanayakulu Subrwmaniam Cheiii 

Hasan v. Dhirj a (1882), 4 All. 518 (1881), 4 Mad. 124. See Ramemoney 

(a mortgage) ; Bliairo v. Parmeshri Dossee (Sreemutty) v. Premmoney 

Dayal (1884), 7 All. 516 (deed of com- Dossee ( Sreemutty ) (1905), 9 0. W. N. 

promise). 1033 ; post, p. 542. 

2 Jutiendromohun Tagore v. Ganen - 9 See Iiureehur Mookerjee v. Raj 

dromohun Tagore (1872), I. A. Sup. Kishen MooJcerjee (1874), 23 W. R. 

Vol. 47, at p. 65; 9 B. L. R. 377, at 0. R. 236; Ganendro Mohun Tagore 

p. 395; 18 W. R. C. R. 359, at p. v. Juttendro Mohun Tagore (Rajah) 

365; Aslmiosh Dutt v. Doorga Churn (1874), 1 I. A. 387 ; 14 B. L. R. 60 ; 

Chatterjee (1879), 6 I. A. 182 ; 5 22 W. R. 0. R. 377; Bhoba Tarini 

Calc. 438; 5 0. L. R. 296 ; Sookhmoy Debya v. Peary Ball Sanyal (1897), 

Chunder Dass v. Monohurri Dasi 24 Calc. 646; 1 C. W. N. 578. See 

( Srimaii ) (1885), 12 I. A. 103; 11 Part XVI. of Indian Succession Act 

Calc. 684 ; Raikishori Dasi v. Deben - (X. of 1865) applied to certain Hindu 

dranath Sircar ( 1887), 15 I. A. 37; wills (post, p. 545). 

15 Calc. 409 ; Ghundi Churn Barua v. 10 See Indian Succession Act (X. of 

Sidheswari Debt (Raid) (1888), 15 I. A. 1865), s. 115, applied to certain Hindu 

149; 16 Calc. 71 ; Lalit Mohun Singh wills by s. 2 {post, p.545) of the 
Roy v. Ghukhun Lai Roy (1897), 24 Hindu Wills Act (XXI. of 1870). 

I. A. 76 ; 24 Calc. 834 ; 1 C. W. N. 387. 11 See Ibid., s. 114. Where im- 

3 AnanthaTirtha Chariar v. Nag a- moral conditions are subsequent to 

muthu Ambalagare7i{lSSl),4r Mad. 200. the gift, they are void and the gift 

4 Gaily Nath Naugh Chowdhry v. is good, see Ram Samp v. Bela 

Chunder Nath Naugh Chowdhry ( Mussumat ) (1883), 11 I. A. 44 ; 

(1882), 8 Calc. 378 ; 10 C. L. R. 207 ; 6 All. 313. 

Shivgar Day agar ( Gosavi ) v. Rived - 12 As in the case of a child in the 

Carnac (1888), 13 Bom. 463. womb or of an adopted son. \ 

5 Mokoondo Ball Shaw v. Gonesh 13 Jutiendromohun Tagore v. Ganen- 

Chunder Shaw (1875), 1 Calc. 104; dromohun Tagore (1872), I. A. Sup. 

Raikishori Dasi v. Debendranath Sir- . Vol. 47, at pp. 67, 70 ; 9 B. L. R.. 

car (1887), 15 I. A. 37 ; 15 Calc. 409; 377, at pp. 397, 400 ; IS W. R. C. R. 

Narnyan v. Kamian (1884), 7 Mad. 359, at pp. 366, 367 ; Venkata Nara- 
315. simha Appa Rao Bahadur (Sri Raja) 

6 Raikishori Dasi v. Debendranath v. Venkata Purashoihama Jaganadha 

Sircar (1887), 151, A. 37; 15 Calc. 409. Gopala Row Bahadur (Sri Raja Sura - 

7 Motivahu (Bai) v. Mamubai (Bai) neni) (1908), 31 Mad. 310. 

(1895), 19 Bom. 647. 11 Pudmanund Singh Rahadoor 
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As to the present law on this subject, see post , pp. 536-539. 

As to grants of impartible estates by Government, see ante , pp. 260—262. 

In laying clown the above rule in the Tagore case the Judicial Com- 
mittee desired “ not to express any opinion as to certain exceptional cases 
of provisions by means of contract or of conditional gift on marriage or 
other family provision for which authority may be found in Hindu law or 
usage.” 

This rule was applicable to all wills of Hindus, by whatever school they 
may be governed, 1 and whether they were or were not subject to the Hindu 
Wills Act. 2 

It applied whether the bequest was to take effect immediately on the 
death of the testator, or was to be postponed by the intervention of a prior 
estate, or w r as contingent upon the happening of some event. 3 It applied to 
a person taking under a power of appointment contained in a will, 4 and 
indeed to every form of bequest. 5 

A bequest to the future wife of the testator’s son in case he should marry 
within ten years from the testator’s death was upheld on the ground that 
the wife was in fact born before the death of the testator. 0 

The decisions as to gifts to a class, 7 some of the members of which are 
incapable of taking, have given rise to some difficulty. 


(Raja) v. Hayes (1901), 28 I. A. 152 ; 
28 Calc. 72 ; 5 0. W. N. 806 ; 3 Bom. 
3A B. 803 (a case of a poitah given 
in settlement of litigation). 

1 Mangaldas Nathubhoy (Sir) v. 
Krisknabai (1881), 6 Bom, 38. 

2 Alangamonjori Dabee v. Sona- 
moni Dabee (1882), 8 Calc. 637 ; 10 

0. L. B. 459. See Cally Nath Naugh 
Ghowdkry v. Chunder Nath Naugh 
Ghowdhry (1882), 8 Calc. 378, at p. 
390; 10 6. L. B. 207, at p. 215; J air am 
Narronji v. Kuverbai (1885), 9 Bom. 
491, at p. 506. 

3 Tarakeswar Roy (Kumar) v. 

Shoshi Shilcareswar (Kumar), 10 I. A. 
51; 9 Calc. 952; 13 0. L. R. 62; 
Chundi Churn Barua v, HHdheswari 
Deli (Rani) (1888), 15 I. A. 149 ; 16 
Calc. 71 ; Kristoromoney Dossee 
(Sreemutty) v. Normdro Krishna 
Bahadoor ( Maharajah ) (1888), 16 

1. A. 29 ; 16 Gale. 383 ; Nisiarmi 
Dassi v. Nundo Lai Bose (1902), 30 
Calc. 369, at p. 385 ; 7 C. W. N. 
353, at p. 364 ; Javerbai v. KabUbai 
(1891), 16 Bom. 492 ; Ancmdrao 
Vinayah v. Administrator-General of 
Bombay (1895), 20 Bom. 450 ; Ram - 
guttee Acharjee v. Kisiosoonduree 
Delia (1873), 20 W. R. C. R. 472. 

4 Motivahoo ( Bai ) v, Mamoobai 
(Bai) (1897), 24 I. A. 93 ; 21 Bom. 
709 ; X C, W. Af, 366 ; Upendra Lai 


Boral v. Ilein Chundra Boral (1897), 
25 Calc. 405 ; 2 C. W. At 295; 
Goswami Shri Girdharji v. Madhowdas 
Premji ( 1893), 17 Bom. 600, at p. 
617; Javerbai v. KabUbai (1891), 16 
Bom. 492. See Tribhuvandas Rut - 
tonji Mody v. Gangadas Tricumji 
(1893), 18 Bom. 7. 

5 A gift to a person to be adopted 
by a son’s wife was held to be void, 
Kashinath Ghimnaji v. Chimnaji Sada- 
shiv( 1906), 30 Bom. 477. 

0 Nafar Chandra Kundoo v. Rafan 
Mala DeU (1910), 15 0. W. N. 66 ; 
Dines Chandra Roy Ghowdhry v. Biraj 
Kamini Dasi (1911), 39 Calc. 87 ; 15 
C. W. N. 945 ; Shyama Charan Bhutta- 
charya v. Sarup Chandra Sen (1912), 
17 C. W. N. 39. 

7 In Jarman on Wills (6th ed.), 
336, we find the following A 
number of persons are popularly 
said to form a class when they can 
be designated by some general 
name as 4 children,’ 4 grandchildren,’ 

4 nephews,’ but in legal language the 
question whether a gift is one to a 
class depends not upon these con- 
siderations, but upon the mode of the 
gift itself, namely, that it is a gift of 
an aggregate sum to a body of persons 
uncertain in number at the time of 
the gift, to be ascertained at a future 
time, and who arc all to take in 
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Where there is a . bequest to a class, and the class is to be ascertained at 
the date of the death of the testator, the members of the class who are then 
capable of taking are entitled to the bequest. 1 

Where there is a present gift, or bequest to persons capable of taking, 
which is intended afterwards to open out, and let in others who are in law 
not capable of taking, the gift or bequest operates in favour of the persons 
capable of taking. 2 

Where there was a bequest to a class, the members of which were to be 
ascertained at a date later than the date of the death of the testator, the 
bequest enured for the benefit of such members of the class as are capable 
of taking, although the class might be in terms wide enough to include 
persons not born at the date of the death of the testator. 3 These principles 


equal or some other definite proper- Singh ( 1911 ), 38 L A. 54 ; 38 Calc. 


tions, the share of each being depen- 
dent for its amount upon the ultimate 
number of persons,” 

A bequest of a right of residence 
to a body of persons is not u a gift to 
a class,” Krishnarmih Narayan v. 
Ahnaram Narayan (1891), 15 Bom, 
543. A gift to named individuals 
would not ordinarily be a gift to a 
class, see 8 allay Mahomed v. Janbai 
(Lady) (1901), 3 Bom. L. R. 785. 

1 See Indian Succession Act (X. of 
1865), s. 98. In this case the class 
did not include any persons born 
after the death of the testator, and 
therefore did not offend against the 
rule laid down in the Tagore case 
(ante, p. 533). 

2 See Bishen Ghand (Bat) v. Asmaida 
Koer (Mussumat) (1883), 111. A. 164 ; 
6 All. 560. In that ease the Judicial 
Committee were considering a family 
arrangement, but in Bam Lai Sett 
v. Kanai Lai Sett (1886), 12 Calc. 
663, which was a case of a gift inter 
vivos , Wilson, J., treated the judg- 
ment as applicable to the law of 
wills. See also Manjamma v. Padma - 
nabhayya (1889), 12 Mad. 393 (a case 
of a settlement). This view was 
accepted in Bhagabati Barmanya v. 
Kali Oharan Singh (1911), 38 I. A. 
54 ; 38 Calc. 468 ; 15 0. W. N. 395 ; 13 
Bom. L. Ik 375 ; S. C. in Court below 
(1905), 32 Calc. 992 ; 9 C. W. X, 749, 
and in Bhoba Tarini Debya v. Peary 
Lai Sanyal (1897), 24 Calc. 64.6 ; 1 
C. W. N, fc 578, which was a case of a 
will governed by the Hindu Wills 
Act. 

3 This , has now been settled by 
Bhagalati Barmanya v. Kali 0arm 


468 ; 15 C. W. N. 393 ; 13 Bom. L. R, 
375 ; S. 0. in Court below (1905), 32 
Calc. 992 ; 9 C. W. N. 749 ; see Badha 
Prasad Mullick v. Banimoni Dasi 
(1910), 3S Calc. 188; 15 C. W. N. 113 ; 
see S. C. on appeal, Banimoni Dasi v. 
Badha Prasad Mullick (1914), 41 1. A. 
176; 41 Calc. 1007; 18 C. W. N. 
873 ; 16 Bom. L. R. 787 (this case 
was decided with reference to the 
Hindu Wills Act) ; Bhoba Tarini Debya 
v. Peary Ball Sanyal (1897), 24 Calc. 
646 ; 1 C. W. N. 578 ; Bam Lai Sett v. 
KanaiLalSett (1886), 12 Calc.663(acase 
of a family settlement) ; Banganadha 
M-udaliar v. Baghirathi Ammal (1906), 
29 Mad. 412 ; Ilhettermohan Mullick 
v, Gungammiin Mullick (1881), 4 C. 
W. N, 671, n. ; Krishnaramani Dasi 
(S. M,) v. Ananda Krishna Bose 
(I860), 4 B. L. R. O. C. 231, at 
p. 279 ; Soma Sundara Mudaliar 
v. Ganga Bissen Soni (1904), 28 
Mad, 386 ; Manjamma v. Padma - 
nabhayya (1889), 12 Mad. 393 ; 

Advocate-General v. Karmali (1903), 
29 Bom. 133, at p. 150 ; Mangaldas 
Parmanandas v. Tribhuvanda-s Nars-L 
das (1891), 15 Bom. 652 ; Tribhu- 
pandas Buttonji Mody v. Gangadas 
Tricumji (1893), 18 Bom. 7 ; Brisk* 
narao Bamchandra v. Benabai (1895), 
20 Bom. 571 ; Gordhandas v. Bam- 
coover (Bai) (1901), 26 Bom. 449, at 
p. 468 ; 3 Bom. L. R. 857. Gontrd, 
Soudaminey Dossee v, Jogesh Ohimdcr 
Butt (1877), 2 Calc. 262; Kherode - 
money Dossee v. Doorgamoney Dossee 
(18,78), 4 Calc. 455; 3; ; C. ,:Ik R.' BlK;,;/ 
Ohundramoney Dossee v. Motilal 
Mullick (1879), 5 0. L. R. 496 ; Bojo* 
moyee Dassee v, Troylucko Mohiney 
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would apply also in cases governed by the Hindu Transfers and Bequests 
Act, 1914, 1 and the Hindu Disposition of Property Act, 1916, 2 where the 
class is to be ascertained within the limits prescribed by those enactments. 

Where it is impossible to infer that the testator had the intention of 
benefiting at least those members of the class who are capable of taking 
there is authority to show that the whole bequest fails. 3 

In the Madras Presidency the law on this subject has been 
declared by the Hindu Transfers and Bequests Act, 1914, 4 which 
applies to all wills made by persons governed by the Hindu law 
who are domiciled within the limits of the Presidency of Madras, 5 
including Hindus governed by the Marumakkatayam or the 
Alyasantara law. 6 

In the case of wills executed before the date of that Act 
(24th March, 1914), the provisions of the Act apply to such of 
the dispositions thereby made as are intended to come into 
operation at a time which is subsequent to that date. 7 

A disposition by will of any property shall not be invalid 
by reason only that the legatee is an unborn person at the date 
of the transfer or the death of the testator, as the case may be. 8 

No bequest is valid whereby the vesting of the thing be- 
queathed may be delayed beyond the lifetime of one or more 
persons living at the testator’s decease, and the minority of 
some person who shall be in existence at the expiration of that 
period, and to whom, if he attains full age, the thing bequeathed 
is to belong. 9 

This provision is identical with that contained in sec. 101 10 of the Indian 
Succession Act (X. of 1865) which was adopted by the Hindu Wills Act, 
1870 (XXI. of 1870), s. 2, and by the Oudh Estates Act (I. of I860), s: 12. 

The Hindu Disposition of Property Act, 1916, 11 which came 


JDassee (1901), 29 Calc. 260, at p. 
276 ; 6 C. W, JSf. 267, at p. 278; 
Bramamayi Dasi (Srimaii) v. Jages 
Chandra Bull (1871), 8 B. L; R; 400 ; 
Brajanath Dey Sirlcar v; Anandamayi 
Dasi (1871), 8 B. L. B. 208 ; Jairam 
Narronji v. Kuverbai (1885), 9 Bom. 
491 

1 Act I. (M. C.) of 1914, & 5, 
below. 

2 Act XV. of 1916, s. 8 , <posL p. 
537, 

. , s Khimji Jairam , Narronji v. Mo- 
rarji Jairam Narronji (1897), 22 Bom. 


533. See Chundi Churn Barm v. 
Sidhesivari Dehi (Rani) (1888), 15 
L A. 149 ; 16 Calc. 71. 

A Act I. (M. C.) of 1914. 

5 Ibid,, s. 2 (1). 

6 Ibid., s. 2 (2). 

7 Ibid., s. 2 (2). 

8 Ibid., s. 3. See Kudapa Venhay- , 
amma v. Narasvmrna (1916), 31 Mad. 
L. J. 33. 

3 Act I. (M. C.) of 1914, s. 5. 

10 Post , p. 538. 

11 Act XV. of 1910. 
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into force on the 28th September, 1916, and extends in the 
first instance to the whole of British India, except the Province 
of Madras, but which may be extended by the Governor- 
General in Council to the Province of Madras, contains the 
following provisions : — 

Section 2. “ Subject to the limitations and provisions 
specified in this Act, no disposition of property by a Hindu, 1 
* . . by will, shall be invalid by reason only that any person 
for whose benefit it may have been made was not in existence 
at the date of such disposition.” 

Section 8. “ The limitations and provisions referred to in 
Section 2 shall be the following, namely : — 

* * # # * 

( b ) “ In respect of dispositions bv will, those contained in 
Sections 100 and 101 of the Indian Succession Act, 1S65.” 2 

Those sections of the Indian Succession Act, 1865, are 
as follows : — 

Section 100. “ Where a bequest is made to a person not in 
existence at the time of the testator’s death, subject to a prior 
bequest contained in the will, the later bequest shall be void, 
unless it comprises the whole of the remaining interest of the 
testator in the thing bequeathed. 

Illustrations, 

(a) Property is bequeathed to A for his life, and after his death to 
his eldest son for life, and after the death of the latter to his eldest son. 
At the time of the testator’s death, A has no son. Here the bequest to 
AV eldest son is a bequest to a person not in existence at the testator’s 
death. It is not a bequest of the whole interest that remains to the testator. 
The bequest to As eldest son for his life is void. 

(b) A fund is bequeathed to A for his life, and after his death to his 
daughters. A survives the testator. A has daughters, some of whom 
were not in existence at the testator’s death. The bequest to A’s daughters 
comprises the whole interest that remains to the testator in the thing 
bequeathed. The bequest to As daughters is valid. 

(c) A fund is bequeathed to A for his life, and after his death to his 
daughters, with a direction that, if any of them marries under the age of 
eighteen, her portion shall be settled so that it may belong to herself for 
life, and may be divisible among her children, after her death. A has no 
daughters living at the time of the testator’s death, but has daughters 
born afterwards, who survive him. Here the direction for a settlement 


Dispositions 
for the 
benefit of 
persons not 
in existence. 


Limitations 
and con- 
ditions. 


Bequest to 

person not in 
existence at 
testator’s 
death, subject 
to prior be- 
quest. 


1 As to the application of this Act 

to Khojas i see s, 5 of the Act, 


2 Act X. of 1865. 
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has the effect, in the case of each daughter who marries under eighteen, 
of substituting for the absolute bequest to her a bequest to her merely for 
her life ; that is to say, a bequest to a person not in existence at -the time 
of the testator’s death of something which is less than the whole interest 
that remains to the testator in the thing bequeathed. The direction to 
settle the fund is void. 

(cl) A bequeaths a sum of money to R for life, and directs that upon the 
death of R the fund shall be settled upon his daughters, so that the portion 
of each daughter may belong to herself for life, and may be divided among 
her children after her death. R has no daughter living at the time of the 
testator’s death. In this case the only bequest to the daughters of R is 
contained in the direction to settle the fund, and this direction amounts 
to a bequest, to persons not yet born, of a life interest in the fund, that 
is to say, of something which is less than the whole interest that remains 
to the testator in the thing bequeathed. The direction to settle the fund 
upon the daughters of B is void.” 

This section was held to be inoperative in the case of Hindu wills, 
even if they be governed by the Hindu Wills Act. 

The section contemplates a form of disposition extending further in 
time than that allowed by the Hindu Law. In the case of all Hindu 
wills, whether they be or be not governed by the Hindu Wills Act, no 
bequest in favour of a person not in existence at the time of the testator’s 
death was valid, whether it did or did not comprise the whole of the 
remaining interest of the testator in the thing bequeathed. 

Section 101. “ No bequest is valid whereby the vesting of 
the thing bequeathed may be delayed beyond the lifetime of 
one or more persons living at the testator’s decease, and the 
minority of some person who shall be in existence at the expira- 
tion of that period, and to whom, if he attains full age, the thing 
bequeathed is to belong. 

Illustrations ♦ 

(a) A fund is bequeathed to A for his life ; and after his death to B 
for his life; and after R’s death to such of the sons of R as shall first 
attain the age of twenty -five. A and R survive the testator. Here the 
son of B who shall first attain the age of twenty-five, may be a son born 
after the death of the testator ; such son may not attain twenty-five until 
more than eighteen years have elapsed from the death of the longer liver 
of A and B ; and the vesting of the fund may thus be delayed beyond the 
lifetime of A and B, and the minority of the sons of B. The bequest after 
.B’s death is void. 

(h) A fund is bequeathed to A for his life; and after his death to B 
for his life ; and after B’s death to such of his sons as shall first attain the 
age of twenty-five. B dies in the lifetime of the testator, leaving one or 
more sons. In this case the sons of B are persons living at the time of 
the testator’s decease, and the time when either of them will attain twenty- 
five necessarily falls within his own lifetime. The bequest is valid. 

(c) A fund is bequeathed to A for his life, and after his death to B for 
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Ms life, with a direction that after B’s death it shall be divided among such 
of B’s children as shall attain the age of eighteen ; but that if no child of 
B shall attain that age, the fund shall go to C. Here the time for the 
division of the fund must arrive at the latest at the expiration of eighteen 
years from the death of B, a person living at the testator’s decease. All 
the bequests are valid. 

(d) A fund is bequeathed to trustees for the benefit of the testator’s 
daughters, with a direction that if any of them marry under age, her share 
of the fund shall be settled so as to devolve after her death upon such of 
her children as shall attain the age of eighteen. Any daughter of the 
testator to whom the direction applies must be in existence at his decease, 
and any portion of the fund which may eventually be settled as directed 
must vest not later than eighteen years from the death of the daughter 
whose share it was. All these provisions are valid. 51 

Although there are the above restrictions in the case of Religious and 
gifts or bequests to persons not in existence at the time of the endowments, 
gift or unborn at the time of the death of the testator, there is 
nothing to prevent a devise , 1 or a charge 2 in favour of the 
service of an idol , 3 or for the endowment of a temple, or for 
the maintenance of private or public religious ceremonies or 
worship , 4 or for charitable purposes , 5 or an endowment for the 
benefit of the public in the advancement of religion, knowledge , 6 


1 Kallyprosono Mitter v. Gopee - 
nath Kur (IS80), 7 C. L. R. 241; 
Ma fender Dutt v. Sham Chund Mitter 
(1S80),6 Calc. 106; Juggut Molini 
Dossee v. Sokheemoney Dossee ( Mussa - 
mut) (1871), 14 M. I. A. 289; 17 
W. R. C. R. 41; Prafulla Chunder 
MulUck v. Jogendra Nath Sreemcmy 
(1905), 9 C. W. N. 528. See Phillips’ 
and Trevelyan’s c 4 Hindu Wills,” 2nd 
ed., pp. 35-39, and post, p. 548. 

2 Ashuiosh Dutt v. Doorga Churn 
Chatter jee (1879), 6 I A. 182; 5 
Calc. 438 ; 5 C. L. R. 296 ; Sonaiun 
Bysack v. J uggutsoondree Dossee 
(SreemuMy) (1859), 8 M. I. A. 66. 

® It was held that a devise in a 
will to an idol which has not been 
consecrated was invalid in XJpe/ndra 
. Lat Boral v. Hemchundra Boral 
(.1897), 25 Calc. 405; 2 0, W. N. 
295 ; JRojomoyee Dassee v, Troylulcho 
Mold ?i Dassee (1901), 29 Calc. 260 ; 
6 C. W. N. 267, and N ogmdmnandini 
Dassi v, Benoy Krishna Deb (1902), 
30 Calc. 521; 7 C. W. N. 121 " A 

Full Bench of the Calcutta High. 
Court lias now held that such devise 
is valid, Bhupati Salk Smritilirilia 


v. Bam Lai Maitra (1909), 37 Cale. 
128; 14 C. W. N. 18, followed in 
Molar Singh v. Ilet Singh (1910), 
32 All. 337, and in Chatarbhuj v. 
Chatarjit (1911), 33 All. 253. A 
bequest in favour of an unnamed deity 
is void for uncertainty ; Phundan 
Lai v. Ary a Prithi Nidhi (1911), 33 
All. 739 ; see post , p. 550. 

4 Molar Singh v. Het Singh (1910), 
32 All. 337 ; Dwarkanaih Bysach v. 
Burroda Per sand Bysach (1878), 4 
Calc. 443 ; 1 C. L. R. 566 ; Prafulla 
Chunder Mullick v. Jogendra Nath 
Sreemany (1905), 9 C. W. N. 528 ; 
BluggobuUy Prosonno Sen v. Gooroo 
Prosonno Sen (1897), 25 Cale. 112, at 
p. 127 ; Khusalchand v, Mahadevgiri 
(1875), 12 Bom. H. C. 214. 

5 See Phillips’ and Trevelyan’s 
“ Hindu Wills,” 2nd ed., pp. 35-39. 
Post, chap. xix. 

3 As to a University, Manorama 
Dassi v. Kali damn Banerjee (1903), 
31 Calc. 166 5 8 0. W. N. 273. The 
endowment of the Tagore Law Pro- 
fessorship is an instance of this, 
Jutiendromolmn Tagore v. Ganendro - 
mohun Tagore (1872), L. A. Sup. YoL 
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commerce, health , 1 safety, or any object beneficial to man- 
kind . 2 

A grant to individuals is not exempt from the rule as to perpetuities 
although it may be actuated by religious motives. 3 

As to gifts and devises for religious or charitable purposes, see post, 
p. 548. 

joint gift. “ If an estate is limited to two jointly, the one capable of 

taking, the other not, he who is capable of taking shall take 
the whole.” 4 

Appointment. Provided that it do not offend against the above rules as to 
perpetuities,® the Hindu law permits a power of appointment . 6 

Perpetuities. Save so far as he can provide for religious and charitable 
endowments, a Hindu testator cannot create a perpetuity or 
limit for an indefinite period the enjoyment of the profits of 
his property . 7 

Settled estates So far as family settlements in Bengal and Oudh are concerned the 

Oudh? SaI aU<i ‘ doctrine that there can be no gift to a person not in being at the time of the 
gift has to some extent been modified by the Bengal Settled Estates Act, 8 
and the Oudh Settled Estates Act,® respectively, which permit under 
certain conditions a settlement of property for three generations. 

V. “ Property, whether movable or immovable, must for 
many purposes be vested, more or less absolutely, in some 
person or persons for the benefit of other persons, and trusts 
of various kinds have been recognized and acted on in India 
in many cases,” but trusts can only be sustained to the extent 
and for the purpose of giving effect to those beneficiary interests 


Trusts valid 
for valid 
purposes. 


47 ; 9 B. L.R. 377 ; 18 W. R. 0. R. 
359. 

1 As to a Hospital, Fanindra 
Kumar Mitter v. Administrator Gene- 
ral of Bengal (1901), 6 0. W. N. 321. 

2 Cf. Transfer of Property Act (IV. 
of 1S82), s. 17. 

3 Anantha Tirtha Chariar v. Naga- 
mutfm Ambalagaren (1881), 4 Mad. 
200 . 

4 Nandi Singh v. Sita Ram (1888), 
16 1. A, 44 ; 16 Calc. 677 ; Succession 
Act (X. of 1865), s. 93. 

5 Ante, pp, 537,538. 

6 Motivahoo (Bai) v, Mamoobai 

(Bai) (1897), 24 I. A. 93; 21 Bom. 
709 ; 1 0. W. N. 366; Javerbai v. 
Kablibai (1891), 16 Bom. 492, at 
PP* 498, 499 ; Brig Lai v. Suraj 
Bikrdm Singh 39 I. A. 150; 


34 All. 405 ; 16 C. W. N. 745 ; 14 
Bom. L. R. 827. 

7 Sookhmoy Ghunder Dass v. Mono - 

hnrri Dasi ( Srimati ) (1885), 12 I. A. 
103 ; 11 Calc. 684 ; Raikishon Dasi 
v. Debendranaih Sircar (1887), 15 
I. A. 37, 15 Calc. 409; VuUubhdas 
Damodhar v. Thucker Gordhandas 
Damodhar (1890), 14 Bom. 360 ; 

Rameshwar Prosad Singh v. Laclimi 
Prosad Singh (1903), 7 0. W. N* 088 ; 
in Asima Krishna Deb ( Kumara ) v. 
Kumar a Krishna Deb (Kumara) 
(1868), 2 B. It. R. O. C. 11, a trust 
for the accumulation for ninety-nine 
years of the surplus income of an 
estate was held to be void. See ante, 
pp. 533-538, 

8 Ben. Act III. of 1904. 

a Act II. (U. P.) of 1900. 
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which the law recognizes . 1 After the determination of those 
interests the beneficial interest in the residue of the property 
remains in the person who but for the will, would lawfully be 
entitled thereto . 2 

VI. It is competent to a Hindu to create a life estate, or 
successive life estates, or any other estate for a limited term . 3 

Before the passing of the Hindu Transfers and Bequests GiIt over - 
Act, 1914, 4 and the Hindu Disposition of Property Act, 1916, 3 
a gift by will upon an event which was to happen, if at all, 
immediately at the close of a life in being would be good if the 
donee be in existence at the time of the death of the testator, 
but not otherwise . 6 On these conditions an estate could be 
devested , 7 Provided that the gift does not offend against the 
restrictions referred to in those Acts , 8 it would now be valid. 

(For instance, a gift to A., and on the death of A. ■without issue 
to B. 9 ) 

1 Juitendromohun Tagore v, Ga- 0 Kristoromoney Dossee (Sree« 

nendrotnohun Tagore (1872), I. A. mutty) v, Norendro Krishna Bahadoor 

Sup. Vol. 47, at pp. 71, 72 ; 9 B. L. R. ( Maharajah ) (18S8), 16 I. A. 29 ; 16 

377, at pp. 401, 402 ; 18 W. R. C. R. Calc. 383 ; TaraJceswar Boy (Kumar) 

359, at pp. 367, 368 ; Krishnaramani v. Shoshi Shikareswar (Kumar) (1883), 

Dasi (8. M .) v. Ananda Krishna Bose 10 I. A. 51 ; 9 Calc. 92 ; 13 C. L. R. 

(1869), 4 R. L. R. 0. C. 231 ; Bajender 62 ; Bam Lai MooJcerjee v. Secretary of 
Butt v. Sham Ghund Mitter (1880), State (1881), 8 I. A. 46; 7 Calc. 304; 

6 Calc. 106. IOC. L. R. 349; Soorjeemoney Dossee 

2 JuitendromoJmn Tagore v. Ga~ (Sreemutty) v. Denobundoo Midlick 

nendromohun Tagore (1872), I. A. (1862), 9 M. I. A. 123, at explained 

Sup. Vol. 47, at p. 72; 9 B. L. R. in Juitendromohun Tagore v. Ganen - 

377, at p. 402 ; 18 W. R. C. R. 359, at dromohun Tagore (1872), I. A. Sup. 
p. 368. I Vol. 47 ; 9 B. L. R. 377 ; 18 W. R. 

3 Ibid. I. A. Sup. Vol. 47, at p. 75 ; C. R. 359 (see observations of James, 

9 B. L. R. 377, at p. 405 ; 18 W. R. C. L.J., at p. 381, and of Sir L. Peel at 

R. at p. 369 ; TaraJceswar Boy ( Ku - p. 383 of 9 B. L. R.) ; Bilaso v. 

mar) v. Shoshi Shikareswar (Kumar) (1911), 33 AIL 558, following 

(1883), 10 I. A. 51 ; 9 Calc. 952 ; 13 Bhagabati Barmanya v. Kali Charan 
G. L, R. 62 ; Kristoromoney Dossee Singh (1911), 38 I. A. 54; 38 Calc. 

(Sreemutty) v. Norendro Krishna 468 ; 15 C. W. N. 393 ; 13 Bom. L. E. 

(Maharajah) (1888), 16 I. A. 29; 16 375. See Indian Succession Act (X. 

Calc. 383 ; Mahomed Shumsool Hooda of 1865), ss. 118-124, applied to 

(M outvie) v. Shewukram (1874), 2 I. certain Hindu Wills (post, p. 545 ) by 
A. 7 ; 14 B,L. R. 226 ; 22 W. R. C. R. the Hindu Wills Act (XXL of 1870), 

409. A mere right of residence was s. 2. 

given in Krishnanath Narayan v. 7 Ibid. 

Atmaram Narayan (1891), 15 Bom. 8 Ante, pp. 536, 538. 

543, and in Bhuggobutiy Prosonno Sen 9 Ldkshminamyana Natnar v. Val- 
v. Gooroo Prosonno Sen (1897), 25 liamm,al (1910), 34 Mad. 250 ; Soorjee- 
Calc. 112. money Dossee v. Denobundko Mullick 

■ 4 Act I. (M. C.) of 1914, ante, p. 536. (1857), 6 M. I. A. 526; (1862), 9 

5 Act XV. of 1916, ante, pp. 536, 537, M. I. A. 123;. Bhoobun Mohinee 
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As to the provisions of those enactments see ante, pp. 586-588, 
the question how far, if at all, a Hindu can by will direct the 
accumulation of the profits of his property is not definitely 
settled. 

It is apparently allowable for the period of a life in being, 
and the attainment of majority of the beneficiary, after the 
close of such life in being. 


In Amrito Loll Dutt v. Surnomcnje Dassee (1897), 1 Mr. Justice Jenkins 
held that it was not incompetent for a Hindu, with proper limitations, 
to direct an accumulation of the income of property which, under his will, 
vests in his executors or trustees,” and that “in. the absence of special 
provision the limit must be that which determines the period during which 
the course of devolution of property can be directed or controlled by a 
testator.” On appeal 2 the question did not arise, but one of the judges ; 
of the Calcutta High Court 3 dissented from the above view. In another 
ease arising out of the same will, Mr. Justice Woodroffe inclined to the 
opinion that accumulations were not valid beyond the minority of the 
devisee, 4 and Mr. May he 5 inclined to the view that accumulations are not 
permissible. A more recent Calcutta decision supports Mr. Justice Jenkins’ 
view. 6 

In Na far Chandra Kundod v. Batan Mala Dehi, [1910] 15 C. W. N. 66, 
the Court upheld a direction to accumulate income for the marriage ex- 
penses of a son, and in Bombay a direction to accumulate for sixteen years 
has been upheld. 7 

The Hindu Wills Act 8 has applied certain of the sections of 
the Indian Succession Act (X. of 1865) to the attestation, 
revocation, revival, interpretation, and probate of wills and 
f codicils made by any Hindu, Jaina, Sikh, or Buddhist, on and 
after the 1st September, 1870, within the territories subject 
to the Lieutenant-Governor of Bengal, or the local limits of 
the ordinary original civil jurisdiction of the High Courts of 
Madras or Bombay, 9 and in the case of such wills and codicils 


Debya v. Hur risk Chunder Chowdhry 
(1878), 5 I. A. 138; 4 Calc. 23; 
2 0. L. R. 339. 

1 24 Calc. 589 ; 1 C. W. X. 345. 

8 (1898) 25 Calc. 662 ; 2 C. W. ,N. 
389 ; (1900) 27 I. A. 128 ; 27: Calc. 
996 ; 4 C. W. N. 549 ; 2 Bom. L. R, 

■ 446. . A iAAAC v; 

8 (1898) 25 Calc, at pp. 690, 691 ; 
2 C. W.N. at pp. 395, 396. 

4 Ranee Money Dassee (Sreemutty) 
v. Premmomy Dassee {Sreemutty) 


(1905), 9 C. W. N. 1033, at p. 1043. 

5 . { * Hindu Law,” 8th ed., p. 583- 
586, sec ante, p. 362. 

6 Bajendra Loll Agar walla v. 
Rajcoomari Debi (1906), 34 Calc. 5; 
11 C. W. N. 65. 

7 Jamnahai v. Dkarsey (3902), .4 
Bom. L. R. 803. 

8 Act XXL of 1870. 

9 Wherever the property be situate, 
Bavji Bane-hod Naik v. Vishnu Ban* 
chod Afuik (1884), 9 Bom. 241, 
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made outside those limits, so far as relates to immovable 
property situated within those territories or limits. 1 

The Act provides 2 that marriage shall not revoke any such Provisos, 
will or codicil, 3 and that nothing therein contained shall 
authorize a testator to bequeath property which lie could not 
have alienated inter vivos , or to deprive any person of any 
right of maintenance of which, but for s. 2 of the Act, he could 
not deprive him by will. 

And that nothing therein contained shall affect any law of 
adoption or intestate succession, and that nothing therein 
contained shall authorize any Hindu, Jaina, Sikh, or Buddhist 
to create in property any interest which he could not have 
created before the 1st of September, 1870. 

The word “ interest 55 in this proviso has been held by more than one Interest, 
decision to include not only the extent or duration of the estate given, 
but also the capacity of the donee to take, 4 and thereby to apply to wills 
governed by the Hindu Wills Act the rule 5 prohibiting devises to a person 
who is unborn at the date of the death of the testator. The effect of these 
decisions was to render inoperative in the case of Hindu wills ss. 99-101 of 
the Indian Succession Act 6 which have been expressly applied by the Act 
to Hindu Wills. Should the question come before the Judicial Committee 
that Board may take the view that effect must be given to all the sections 
of the Indian Succession Act 7 which have been applied, and that the word 
4< interest 55 does not include “ capacity to take.” 8 This question does 
not arise in the cases to which recent enactments (ante, pp. 536-538) apply. 

Under the Hindu Wills Act 9 every testator must execute Execution of 
his will according to the following rules : — 

First— The testator shall sign 10 or affix his mark to the will, 1 1 

1 For an instance of a will, which Narronji v. Kuverbai (1885), 9 Bom. 
in respect of some property was 491, at p. 506. 

governed by the Hindu Wills Act, 5 Ante, pp. 533, 534. 

and which in respect of other property 6 Act X. of 1865. 

was not so governed, see Jairam Nar~ 7 Ibid, 

ronji v. Kuverbai (1885), 9 Bom. 491. 8 CL Nor endrcmath Sircar v. Ka- 

2 S. 3. malbasini Dasi (1896), 23 I A. 18; 

s In the case of a will not subject 23 Calc. 583 ; Bank of England v. 

to the Hindu Wills Act, marriage Vagliano (1891), A. 0. 107. 

does not revoke a will. Act X. of 1865, s. 50, applied by 

4 A langamanjori Dabee v. Sana- Act XXI. of 1870, s. 2. 

mom Dabee (1882), 8 Calc. 637 ; 10 10 The place of signature seems to 

C. L. K. 459 ; Callynaih Naugh be immaterial, see In the goods of 

Chomdhry v. Chunder Nath Naugh PoriJwuse (1897), 24 Calc. 784. 

Ohoiodhry (per Pontifex, J.) (1882), 11 Affixing a mark by the direction 

8 Calc. 378, at p. 390 ; 10 0. L. R. of the testator is not sufficient : 

207, at p. 215 ; Radha Prasad Hadhakrislma Mudaliar v, Snhraya 

Mallick v. Ranimoni Dasi (1910), 38 Mudaliar (1916), 31 Mad. L. J. 357, 

Calc. 188 1 Jmwm jgljjgfll 
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or it shall be signed by some other person in his presence and 
by his direction . 1 

Second— The signature or mark of the testator, or the 
signature of the person signing for him, shall be so placed that 
it shall show that it was intended thereby to give effect to the 
writing as a will. 

Third— The will shall be attested by two or more witnesses, 
each of whom must have seen the testator sign or affix his 
mark to the will or have seen some other person sign the will 
in the presence and by the direction of the testator, or have 
received from the testator a personal acknowledgment of his 
signature or mark, or of the signature of such other person, 
and each of the witnesses must sign the will in the presence of 2 
the testator, but it is not necessary that more than one witness 
be present at the same time, and no form of attestation is 
necessary. 

The witness must sign as such. His signature written as the name of 
the person who signed the will for the testator does not amount to an 
attestation of the will . 3 The witness must sign. It is not sufficient that 
he should affix a mark , 4 but his full signature is not necessary. The placing 
of his initials is sufficient . 5 

... The attesting witnesses must sign the will after the testator has 
executed it . 6 

It is not necessary that the attesting witnesses should see the testator 
sign the will, or should observe any signature on the paper which they 
attest, provided that the testator’s signature was on the will v r hen the 
witnesses attested it, and that the testator makes them understand that 
the paper which they attest is his will . 7 

1 ' The execution of a will by the 4 Nitye Gopal Sircar v. Nagendra 
impression of a stamp complies with Nath Mitter Mozumdar {1885), 11 
the section, Nirmal Chiwider Bando- Calc. 429 ; Fernandez v. Alves (1879), 
padliya v. Saratmoni Bebya (1898), 25 3 Bom. 382* These authorities were 

Calc. 911 ; 2 C. W. N. 642. questioned in Ammayee v. Yalumalai 

2 This means “in sight of,” see (1891), 15 Mad. 261. 

E&aias v. Gabriel (1871), 3 N. W. P. 5 Ammayee v. Yalumalai (1891), 
32. In the case of the execution of 15 Mad. 261. ■ 

a will by a purdahashin lady the 6 In the matter of the petition of 
attestation by the Registrar, who Burrosundari Bahia (1880), 6 Calc, 
was in the verandah outside the 17; 6 C. L. B. 303 ; Bissonath Binda 
room in which she sat, and whom v. Doyaram Jam (1880), 5 Calc. 738 ; 

she could have seen if she liked, 5 C. L. R. 565; Fernandez v. Alves 

was held sufficient, Horendranarain (1879), 3 Bom. 382 ; Khuitun Kooer 
Acharji Ghowdhry v. Chandra Kanta ( Mussamut) v. Poona Kooer (Mussa* 
Lahiri (1888), 16 Calc. 19. mut) (1875), 24 W. R. C. R. 322. 

3 In the -matter of the petition of 7 Manickbai v. Hwrmasji Bomanji 

Hemlota Dahee (1882), 9 Calc. 226 ; (1877), 1 Bom. 547 ; Amarendra 

S. C. Grish Chunder Banerjee v. Nath Chatterjee v. Kashi Nath Chat* 

Hemlota Bebi 11 Cl L. Ii. 359. ’ Urjee (1899), 27 Calc. 160. 
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An endorsement by the Registrar to the effect that the testator admitted 
to him the execution of the will is a good attestation. 1 

Effect can be given to a legacy to an attesting witness. 2 

The following are the sections of the Indian Succession Act 3 
which have been applied by s. 2 of the Hindu Wills Act 4 [as 
altered by the Probate and Administration Act 5 ) to the above- 
mentioned Hindu Wills, viz. : — 

Sections 46, 48, 49, 50, 51, 55, and 57 to 77 (both inclusive), 
sections 82, 88, 85, 88 to 103 (both inclusive), sections 106 to 
177 (both inclusive), and section 187. 

The Probate and Administration Act 6 provides for the 
grant of probate of wills and letters of administration to the 
estates of (amongst other persons) all Hindus. 7 

Under that Act 8 the executor of a deceased person is his legal repre- 
sentative for all purposes, and all the property of the deceased person 
vests in him as such. 9 Before the passing of the Hindu Wills Act the 
estate of a deceased Hindu did not vest in the executor, even if probate 
had been granted to him. 10 He was practically a manager. 11 

The Malabar Wills Act 12 declares the testamentary power of, and 
provides rules for the execution of wills and codicils by, persons governed 
by the Marumakkatayam or the Aliyasantana law of inheritance. The 
effect of that Act is to place such persons to the extent of the matters 
dealt with in the Act, in the same position as persons governed by the 
Hindu Wills Act. 

Sections 49. 50, 51, 54, 55, and 57 to 77 (both inclusive), and sections 
82, 83, 85, and 88 to 98 (both inclusive) of the Indian Succession Act 13 
apply to wills and codicils made by Oudh taluqdars. 14 

As to the construction of Hindu wills, see Phillips and Trevelyan’s 
“ Hindu Wills,” 2nd ed., chap. iv. 


Portions of 
Succession 
Act applied to 
Hindu Wills. 


Probate and 
Administra- 
tion Act. 


Malabar law. 


Oudh 

taluqdars. 


1 Horendranarain Acharji Chow - 
dhry v. Chandra Kanta Lahiry (1888), 

16 Calc. 19 ; Nitye Gopal Sircar v. 
Nagendra Nath Mitter Mozumdar 
(1885), 11 Calc. 429 ; In the matter 
of the petition of Hurrosundan Dabia 
(1880), 6 Calc. 17 ; 6 0. L. R. 305; 
In the goods of Boymonee Dossee 
(1875), 1 Calc. 150. 

3 Cf. s. 54 of the Indian Succession 
Act (X. of 1865), which has not been 
applied to Hindu wills. 

: 3 Act X. of 1865. 

4 Act XXI. of 1870. 

5 Act V. of 1881, s. 154. 

6 Act V. of 1881. . 

7 This includes Sikhs, see Bhagwan 

Koer (Bahi) v. Jogendra Chandra Bose 

(1903), 30 LA. 249; 31 Calc. 11; 


As to what are “ Hindus,” see ante , 

pp. 22-26. 

8 S. 4. 

9 See Phillips and Trevelyan’s 
“ Hindu Wills,” 2nd ed., pp. 169, 170. 

10 Kherodemoney Dossee v. Doorga - 
money Dossee (1878), 4 Calc. 455, at 
p. 468; 3 0. L. R. 315, at p. 327 ; 
Manihlal Aimaram, v. Manchersi 
Dinsha Coachman (1876), 1 Bom. 269 ; 
Jaykali Debi (Srimati) v. SMbnath 
Chatter jee (1866), 2 B. L. R. O. C. 1 ; 
Share BiU v. Buldeo Das (1867), 1 
B. L. R. 0. C. 24. 

11 Bar at Chandra Banerjee v. Bhu~ 
pendra Nath Bosu (1897), 25 Calc. 103. 

12 Mad. Act V. of 1898. 

Act X. of 1865. 

14 Act! of 1869, s. 19. 



CHAPTER XIX. 

RELIGIOUS AND CHARITABLE ENDOWMENTS. 

There are in India a large number of endowments for religious, 
charitable, educational, or public purposes. 

The objects of such endowments are various. An endow- 
ment may be in favour of an idol, or for the endowment of a 
temple, or for the maintenance of private or public religious 
ceremonies or worship, or for charitable purposes, or for the 
benefit of the public in the advancement of religion, knowdedge, 
commerce, health, safety, or any object beneficial to mankind . 1 

Gifts for religious and charitable purposes have always been common in 
India, under rulers of various races and creeds. Such gifts were made by 
sovereigns and subjects alike ; and out of the public revenue as well as 
out of private property. 2 

In many of these gifts the giver participated in the enjoyment of the 
property along with the objects of his devotion ; sharing, for instance, 
in the prasdd, 3 or offerings to the deity — as the worshipper participated 
in the sacrifice, receiving back a portion of his offering as consecrated. 
He also ordinarily retained the right of superintendence of property 
dedicated. 1 

The sanctity of such gifts enabled proprietors to screen their property 
from spoliation by dedicating it ; and, in many cases, to retain the enjoy- 
ment of it under the cloak of a dedication which was only nominal. More- 
over, the permanence of endowments offered a congenial mode of keeping 
intact family property which would otherwise have been liable to dis- 
integration. Among primitive races it seems to have been felt that, so 
long as property was fullt dedicated to God, there was no objection to 
the beneficial enjoyment and control of it by the giver to an indefinite 
extent. Whatever may have been the feelings at work, it seems clear that 
the ostensible consecration of property was in India freely resorted to for 
the purpose of withdrawing it alike from the grasp of the oppressor and 
from the disintegrating action of the ordinary rules affecting it. 5 * 


1 Cf. Transfer of Property Act 159 ; 16 Calc. 103. 

(IV. of 1882), s. 117. 4 Gossamee 8ree Greedhareejee v. 

2 See Phillips* Land Tenures of Mumanblljee Gossamee (1889), 16 

^dTOr'> : 'Be^al , ' , ';^'(T^Q|e Lectures, I. A. 137 ; ' ■■■ 11 , 

1875). p. 214* 5 Phillips and Trevelyan's “Hindu 

* See Kam.ivA Debi ( Srimaii ) v. Wills,” 2nd ed., pp, 36, 37. 

Jlwtpah Moohrjee (1 888), 15 b A, 


CHAP. XIX.] 


POWEBS OP C'OUETS. 


547 


It was at one time contended that trusts for Hindu religious pur- Trusts, 
poses could not be recognized by the Courts, on the ground that they 
were illegal as being superstitious. The contention was, however, 
rejected. 1 Without a trust an endowment could not have any permanent 
effect. 2 3 

The consent of the State is not necessary for the creation of an endow- Consent of 
ment. 3 State. 

It is competent to the Civil Courts to determine rights of Powers of 
management of such endowments, and rights to hold offices Courts- 
thereunder, to interfere to protect the property of such endow- 
ments, to construe and preserve the schemes thereof and 
generally to decide questions which may arise in relation to the 
due performance of the trusts of the endowments . 4 

A suit will lie to determine the rights, of individuals or classes of indi- Worship, 
viduals to worship in a particular temple or to exclude them from so 
worshipping. 5 

The Courts cannot deal with questions relating to worship in temples 
situate outside British India. 6 

It has been held in Madras 7 that s. 4 of the Pensions Act, 187 1, 8 which Pensions Act. 
enacts “Except as hereinafter provided, no Civil Court shall entertain 
any suit relating to any pension or grant of money or land revenue con- 
ferred or made by the British or any former Government, whatever may 
have been the consideration for any such pension or grant, and whatever 
may have been the nature of the payment, claim, or right for which such 
pension or grant may have been substituted,” has no application to re- 
ligious and charitable endowments, but an opposite view has been main- 
tained in Bombay. 9 


1 Advocate General v. Vishvanath 
Atmarmn (1855), 1 Bom. H. G. App. 
ix. Bee Kkusalchund v. Mahadevgiri 
(1875), 12 Bom. H. 0. 214; Krishna - 
ramani Dasi ( S.M .) v. Ananda 
Krishna Bose (1869), 4 B. L. R. O. 0. 
231, at p. 287. Cf.* Merces v. Cones 
(1864), 2 Hyde, 65. 

8 KrisKnaramani Dasi (S.M.) v. 
Ananda Krishna- Bose (1869), 4 
B. L. R. 0. C. 231, at p. 285. 

3 Juggut Mohini Dossee v. SoJchee - 

money Dossee ( Mussumat ) (1871), 14 

M. I. A. 289, at pp. 301, 302; 10 
B. L. B. 19, at p. 31 ; 17 W. R. 0. R. 
41, at p. 43. 

* Aitie, pp. 5-8. See Aot V. of 1908 
(Civil Procedure Code), a. 9. As to 

a suit for a declaration that a mohunt 

has not been duly appointed, see 

f<*t, p- '“>73. 


5 See SanJcaraMnga Nadan v. Baje - 
swari Dorai (Baja) (1908), 35 I. A. 
176 ; 31 Mad. 236 ; 12 C. W. N. 
946. 

6 Trimbah v. Lahshman (.1895), 20 
Bom. 495. 

7 Venlcateswari Aiyar v. Secretary 
of State (1907), 31 Mad. 12 ; Secretary 
of State v. Abdul Bahhim Khan (1880), 

2 Mad. 294 ; Kolandai Mudali v. 
Sankara, BharadM (1882), 5 Mad. 
302 ; Subramanya Ayyar v. Secretary 
of State (1883), 6 Mad, 361 ; Athavulla 
v. Gouse (1888), 11 Mad. 283, 

8 XXIII of 1871. 

9 Miya v. Bava Sahab SanM Miya 
(Sayad) (1896), 22 Bom. 496 ; Vyanji 
v. Sarjarao Apajirao (1891), 18 Bom. 
537. See Maharaval Mohansingji 
Jeysingji v. Government of Bombaif 

" 8 1 At 77; 5 Bora, 40 8. 

in iiiiiii iigf ii|i| 
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endower. | 


Creation of Endowment. 

The endowment may be created by grant or by will, or in 
any other way by which property may be transferred. 

In order to constitute a valid endowment all that is necessary 
is to set apart specific property for specific purposes, and where 
these purposes are clearly religious or charitable in their nature 1 
the trust is not invalid because it transgresses against the rule 
which forbids the creation of a perpetuity . 2 

No express words are necessary, 3 nor is an express trust necessary. 4 

To be valid an endowment must be created in perpetuity for 
religious or charitable purposes. 

“ It appears therefore to their Lordships upon the authority of that 
case, 5 and upon the principle of endowments, that this was not an endow- 
ment by the Maharajah in perpetuity for the benefit of the idol, so as to 
establish that the property so conveyed to the idol was to be the property 
of the idol for ever, and that nobody could alienate it. Suppose the 
Maharajah had established the idol in his house, would anybody pretend 
that he could not sell his house ? Well, then, what would become of the 
idol’s temple in the house ? He could sell the house notwithstanding he 
had put an idol there ; and what would become of the idol itself ? Here 
there was no endowment, no priest, no public, no one legally interested 
in the worship of this idol, except the Maharajah himself, and nothing to 
show that the Maharajah intended to establish it for the benefit of his sons 
or heirs, or anybody else in perpetuity.” 6 

The endower must divest himself of all beneficial interest 
in the property dedicated to the endowment. 

Mr. Mayne said that the trust is imperfect “ where the founder applies 
his own property to the creation of a pagoda, or any other religious or 
charitable foundation, keeping the property itself and the control of it 
absolutely in his own hands. The community may be greatly benefited 
by this arrangement, so long as it lasts, but its continuance is entirely at 
his own pleasure. It is like a private chapel in a gentleman’s park, and 


1 Ante, pp. 539, 540. Bom. 247, at p. 263. 

2 Prafulla CKunder MulUch v. 5 Mahaiab Ghand v. Mirdad Ali 

Jogendra Nath Sreemany ( 1905 ), 9 (1833), 5 Ben. Bel. B. 268 (new 

Cl W. N. 528, at p. 53 5 ; Bhuggobutty edition, 313). 

Prosonno Sen v. Goorob Prosonno Sen 6 Brojosoondery Delia (Maharanee) 
(1897), 25 Calc. 112, at pp. 126, 127. v. Luckmee Koonwaree (Banee) (1873), 

3 Bhuggobutty Prosonno Sen v. 15 B. L. E., note to p. 176, at p. 178 ; 

Gooroo Prosonno Sen (1897), 25 Calc, 20 W. B. C. R: 95, at p. 96. See 

112, at p. 127, Madhub Chandra Beta v. Sarat 

4 Manokar Ganesh Tambekar v. Kumari Deli (1910), 15 Cl W. N; 126.* 

Ldkhmiram Govindrmn (1887), 12 
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the fact that the public have been permitted to resort to it will not prevent 
its being closed or pulled down, provided there has been no dedication of 
it to the public. It will pass equally unencumbered to his heirs, or to his 
assignees in insolvency. He may diminish the funds so appropriated 
at his pleasure, or absolutely cease to apply them to the purpose at all. 

In short, the character of the property will remain unchanged, and its 
application will be at his own discretion.” 1 

It is not necessary that there be a complete dedication and charge on 
that the whole ownership in the property should be transferred. piopeity * 
A trust for an endowment may be created by a charge upon the 
property or an appropriation of a portion of the income . 2 

In that case the property can be dealt with, 3 is partible, 4 and descends 
subject to the charge. The interest subject to the charge can be attached 
and sold. 5 

In one case where the property was granted for the maintenance of a 
mutt (monastery) and the charities connected with it, the remainder of the 
profits to be applied to the maintenance of the grantee or his descendants, 
the Court upheld an assignment of property for such maintenance for the 
life of the assignee, who was a member of the family, but for no longer. 6 , 

A mere easement may be created for a charitable or religious Easement, 
purpose. 

For instance, a right to use a glial to which persons on the point of 
death are removed. 7 

There is no objection to an endowment coming into operation Future 
at a future time, as, for instance, after a life estate . 8 operation. 


1 “ Hindu Law,” 8th ed., p. 598. 
See Brojosoo?idery Debia ( Maharanee ) 
v. Luchmee Koonivaree {Ranee) (1873), 
15 B. L. R, 176, note ; 29 W. R. C. R. 
95. 

2 See Sonatun Bysack v. Juggut- 
soondree Dossee (1859), 8 M. I. A. 66 ; 
Ashutosh Butt v. Doorga Churn 
Chatterjee (1879), 6 I. A. 182 ; 5 
Calc. 438 ; 5 C. L. R. 296; Jaga- 
dindra Nath Roy Bahadur ( Maharajah ) 
v. Hemanta Kumari Debi {Rani) 
(1904), 31 I A. 203, at pp. 209, 219; 
32 Calc. 129, at pp. 140, 141; 8 
C. W. -N. 809, at p. 820 ; 6 Bom. L. R. 
765 ; Sakrappa v. Shivappa (1910), 35 
Bom. 153 ■; 12 Bom. L. R. 584 ; Ku- 
lada Prosad Deghoria v. Kali Das 
Naik { 1914), 42 Calc. 536 ; 19 C. W. 
N. 542. . 

3 Basoo DJml v* Kishen Chunder 


Geer Gosain (1870), 13 W. R. C. R. 20 ; 
Futtoo Bibee v. Blmrrut Ball Bhukut 
(1868), 10 W. R. C. R. 299; sec 
Jadubindu Odhikaree v. Lokenauth 
Geree (1863). Marsh, 303 ; 2 Hay, 160. 

4 Ram Coomar Paul v. Jogender 
Nath Paul (1878), 4 Calc. 56; 2 
C. L. R. 310 ; Suppammal v. Col- 
lector of Tanjore (1889), 12 Mad. 387, 
at p. 391. 

5 Ashutosh Butt v. Doorga Churn 

Chatterjee (1879), 6 I. A. 182 ; 5 
Calc. 438 ; 5 G. L. R. 296 ; Sakrappa 
v. SMvappa (1910), 35 Bom. 153 ; 12 
Bom. L. R. 584. . 

6 Sathianama Bharaii v. Saravana- 
bagi Ammal (1894), 18 Mad. 266. 

7 Jaggamoni Dasi v Nilmoni Ghosal 
(1882), 9 Calc. 75 ; 11 C. L. R. 502. 

8 Gobind Prasad v, Gomti (1908), 
30 AIL 288. 
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An endowment must be certain both as to its subject-matter 
and as to its object ; * but it is unnecessary that a testator 
should fix the exact amount to be expended. If he supplies 
a measure of the bequest, the Court will ascertain how much 
should be applied, and will fix a scheme . 2 

A gift to trustees for use as “ dharm,” 3 or in u sarakam, 55 4 or for 
purposes of popular usefulness or for purposes of charity 5 has been held 
to be invalid as being too indefinite. As to a gift to an idol, see ante, p. 
539, note 3. 

In the following eases the bequest has been held to be sufficiently 
definite : — 

A settlement to the extent of Rs. 500 a month to be applied to “ charit- 
able purposes 55 at a dharamsala which the testator had founded. 6 

The creation of a fund the income of which was to be spent in perpetuity 
in feeding indigent Hindus at the outer gate of the testator’s house. 7 

A direction that certain rents he used “ for sadavarat ” 8 where from 
the will it appeared that the testator intended his executors to establish a 
definite sadavarat in some definite place. 9 


1 See Indian Succession Act (X. of 
1865), s. 76, applied to certain Hindu 
wills (ante, p. 545), by the Hindu 
Wills Act (XXL of 1870), s. 2. 

2 See Krislmaramani Dasi (8. M ) 
v. Ananda Krishna Bose (1869), 4 
B. L. R. 0. C. 231. As to the 
settlement of a scheme, see post, 
p. 554. 

3 “ Law, virtue, legal or moral 
duty ” Wilson’s “ Glossary,” p. 137 
Runchordas Vandrawandas v. Parva • 
tibai (1899), 26 I. A. 71 ; 23 Bom, 
725 ; 3 C. W. N. 621 ; 1 Bom. L. R. 
607 ; Sarai Chandra Chose v. Pratap 
Chandra Chose (1912), 40 Calc. 232; 
Parthasarathy Pillai v. Thiruvengada 
Filial (1907), 30 Mad. 340. In the 
last-named case Subrahmania Ayyar, 
J., held that the word “ dhar- 
man,” when used in connection with 
gifts of property by a Hindu, has a 
perfectly well-settled meaning, and 
denotes objects indicated by the 
terms “ ishta ° and “ poorta ” (sacri- 
fices and charities). He held that 
the word is . a compendious term, and 
is not a mere vague and uncertain 
expression (see Mandlik’s g Vyavahara 
M&yukha,” pp. 333 et seq ., and Pundit 
Prarmath Saraswati’s “ Hindu Law 
of Endowments,” pp. 18 et seq.) ; 
but this view is, it is submitted. 


inconsistent with the decision in 
Runchordas Vandrawandas v. Parva - 
tibai (above). See also Motivahu 
( Bai ) v. Mamubai (Bai) (1895), 
19 Bom. 647 ; DevshanTcar Nor an- 
bhai v. Motiram Jageshvar (1893), 
18 Bom. 136 ; Morarji Cullianji v. 
Nenbai (1892), 17 Bom. 351 ; Cangbai 
v. Thavur Mulla (1863), 1 Bom. H. 
C. 71 ; Advocate-General v. Damothar 
(1852), Perry’s “ Oriental Cases,” 
526 ; Sib Chunder Mullicb v. Tre- 
poorah Soondary Dossee (1842), Fulton, 
98, 109. 

4 Good works ; Bapi (Bai) v. 
Jamnadas Haihisang (1897), 22 Bom. 
774. 

5 Trihumdas Damodhar v. Bandas 

Morarji (1907), 31 Bom. 583 ; 9 

Bom. L. R. 560 ; Sarat Chandra 
Ghose v. Pratap Chandra Chose (1912), 
40 Calc. 232. 

6 Gordhan Das v Chunni Lal( 1907), 
30 AIL 111. 

1 Rajendra Lull Agar walla v. Raj 
Coomari Debi (1906), 34 Calc. 5. 

8 “ Distribution of provisions daily 
to passers-by, mendicants and 
paupers.” Wilson’s “Glossary,” p. 
449. 

3 Morarji Cullianji v. Nenbai 
(1892), 17 Bom. 351; Jamnabai v. . 
Khimji ftdlubdms (1889), 14 Bom, 1. 
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A direction that the executors should “ get a Shiva’s temple erected Shiva’s 
at a reasonable cost in a suitable place within the compound of the tem P le » 
brick-built bhaitakhana house, inclusive of the building and garden 
thereto.” 1 

A bequest to complete the building of a temple, and to instal and main- Temple, 
tain an idol therein, 2 or to establish a thakoor (idol) at such place as the 
executor should think fit. 3 

A direction that certain properties should be placed in the hands of Worship of 
named persons who should spend the surplus income in the worship and KalL 
sheba of Kali after establishing an image of the goddess. 4 5 

A direction to a trustee “ to spend suitable sums at the annual sradhs Sradhs , etc. 
or anniversaries of my father, mother, and grandfather, as well as of myself 
after my demise, for the performance of the ceremonies and the feeding of 
the Brahmins and the poor ; to spend suitable sums for the annual con- 
tribution and gifts to the Brahmins, pundits holding tolls (native schools) 
for (diffusion of Sanskrit) learning in the country at the time of the Doorga 
Pujah ; to spend suitable sums for the perusal of Mohabharat and Pooran, 
and for prayer to God during the month of Kartiek. Should there be any 
surplus after the above expenditure, then I do hereby direct my trustee 
to spend the said surplus in the contribution toward the marriage of the 
daughters of the poor in my class and of the poor Brahmins and towards 
the education of the sons of the poor amongst my class, and of the poor 
Brahmins and other respectable castes as my trustee shall think fit to 
comply.” 6 

A direction to pay for the worship of Siva on the night called SivaralriN Sivaratri. 

A bequest for the maintenance of an Anna Chatra. 7 Anna Chatra. 


1 Golcool Nath Guha v. Issur 1 0. L. R. 560. On appeal the Court 

Lochim Roy (1886), 14 Calc. 22. See expressed a doubt as to whether the 

Ramtonoo Mullick v. Ramgopaitl bequests to pundits holding tolls, 

Mullick (1829), 1 Knapp. 295. In a and for the reading of the Mohabharat 

similar case where the amount to and Pooran and for prayer to God 

be expended was left to the absolute were valid, but it was unnecessary to 

discretion of the executor the Court decide the question. This case was 

refused to give effect to the bequest, followed in Lakshmishankar v. Vaij- 
Surhomungola Dabee v. Mohendronath nath (1881), 6 Bom. 24, in which case 
Nath (1879), 4 Calc, 508. This the testator devised all his property 

decision is not consistent with Parbati to trustees, directing them to reduce 

Bibee (Musst) v. Ram Barun Upadhya it into money, and expend it in the 

(1904), 31 Calc. 895 ; 8 C. W. N. 653, performance of his funeral ceremonies, 

pod, p. 552, note 1. See Gangbai v. and in feeding Brahmins according* 

Thavar Moolla (1863), 1 Bom. H. C. to the custom of his caste. A direc- 

73; Sarat Chandra Chose v. Pratap tion to feed Brahmins on a certain 

Chandra Ghose (1912), 40 Calc. 232. day in the year was upheld in Kedar 

2 Mohar Singh v, Het Singh (1910), Nath Dutt v. Ahd Krishna Chose 

32 AIL 337. (1908), 12 0. W. N. 1083. A different 

3 Rojomoyee Dassee v. Troylucko view of a somewhat similar trust was 

Moldney Dassee (1901), 29 Calc. 260 ; expressed in Sarat Chandra Ghose v. 

6 0. W. JSL 267. Pratap Chandra Ghose (1912), 40 

4 Bhupati Nath Smriiitirtha v. Ram Calc. 232. 

Lai Maitra (1909), 37 Calc. 128 ; 14 6 Kedar Nath Dutt v. Atul Krishna 

C. W. N. 18. Ghose (1908), 12 C. W. N. 1083. 

5 Dwarkanath Bysack v. Burroda 1 Advocate- General v. Strangman 

Persaud Bysack ( 1878), 4 Calc. 443; (1905), 6 Bom. L. R, 56, 


Pujah. 


Cypres 

doctrine* 
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A bequest to such religious and charitable purposes as the executor 
may think proper. 1 

A devise of certain house property first for the celebration of pujahs 
and the worship of an idol, and then that the children of the testator 
should be allowed to live there. 2 

As to the application of the cypres doctrine where there has been a 
failure of the charitable bequest, see Mayor of Lyons v. Advocate-General 
of Bengal (1875), 3 I.A. 32 ; 1 Calc. 303. 

The dedication to be effectual must be real, and not merely 
colourable. It cannot be created as a means of keeping pro- 
perty in a particular family , 3 and thus evading the rule 4 
requiring a donee to be a person living at the time of the gift 
or of the death of the testator. It must be an absolute gift 
for a religious or charitable purpose, constituting the dedicated 
property inalienable . 5 6 

If it be a pretended endowment to prevent creditors obtaining relief 
against the property of their debtors, no effect can be given to it. 8 

The mere use of the word “ debutter ” (belonging to a deity) 7 or of a. 
similar expresssion is not conclusive. 

A deed of trust must be held to be nominal only when no charity or 
trust is brought into existence, when there is no proof of the application 
of the alleged endowments for the maintenance thereof and the whole 
conduct of the parties is inconsistent with the hypothesis of a genuine 
trust ; 8 but if the trust has once been effectually created, the fact that the 
parties have omitted to carry out the conditions of the trust will not in- 
validate it, 9 or permit the founder to resume it as private property. 10 In 


1 Parbati (Bibee) v. Ram Barun 
Upadhya (1904), 31 Calc. 895 ; 8 
C. W. N. 653, and cases there cited. 
Contra Surbomungola Dabee v. Mo - 
hendronath Nath (1879), 4 Calc. 508, 
and Jamnabai v. Dharsey (1903), 4 
Bom. L. R. 893. 

2 Bhuggobutty Prosonno Sen v. Goo- 
roo Prosonno Sen (1897), 25 Calc. 112. 

2 Promoiho Dassee v. Radhika 
Persaud Butt (1875), 14 B. L. R. 175. 
Where there is a real dedication it is 
not vitiated by a provision that a 
portion of the proceeds be paid to 
members of the family who are 
managers of the endowment: Jadu 
Nath Singh v. Thakur Sita Ranji 
(1917), 21 C. W. N. 552. 

4 Ante, pp. 533-537. 

5 HaraSmider Majumdar v. Basunta 
Kumar Roy 11904), 9 0. W. 'N. 154. 

6 Ram Chandra Muherjee v. Ran jit 
Singh (1899), 27 Calc. 242, at pp. 249, 
250. 

7 SJmm Chamn Nandi y. AbUram 


Goswami (1906), 33 Calc. 511; 10 
C/W. N. 738. 

8 Roop Laul v. Lahshmi Doss (1905), 
29 Mad. 1 ; Suppammal v. Collector 
of Tanjore (1889), 12 Mad. 387. See 
Madhub Chandra Bern v. Sarat 
Kumari DeU (Srimati Rani) (1910), 
15 C. W. N. 126. 

9 See Suppammal v. Collector of 
Tanjore (1889), 12 Mad. 387, at p. 
391 ; Gordhan Das v. Chunni Lai 
(1907), 30 All. Ill, at pp. 114, 115; 
Juggut Mohini Dossee v. Solcheemoney 
Dossee (1871), 14 M. I. A, 289, at 
p. 306 ; 10 B. L. R. 19, at pp. 33, 34 ; 
17 W. R. 41, at p. 44; Madhub 
Chandra Bera v. Sarat Kumari Debi 
(Rani) (1910), 15 C. W. N. 126; 
Kasheshuree Dassee v. Krishnaka* 
minee Dassee (1863), 2 Hay, 557. 

10 Gopeenath Chowdhry w Gooroo 
Dass Surma (1872), 18 W. R. 0. li. 
472 ; Ram Narain Singh v. Ramoon 
Paurey (1874), 23 W. R. 0. R. 76 ; 
see post, p. 554. As. to the power of 
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that case the persons interested must take steps to enforce the performance 
of the trust . 1 

The dedication must be clearly proved . 2 Proof of 

“ Where the trust itself is one declared by word of mouth by a person dedication, 
at the point of death, and is in terms by no means clearly indicating an 
intention on the part of the donor to deprive his family of all substantial 
enjoyment of his property, the Court may fairly require the fullest proof 
in support of such a trust.” 3 

64 Before it can be established that lands have been endowed in per- 
petuity, so that they can never be sold and must be tied up in perpetuity, 
some clear evidence of an endowment must be given.” 4 

A mere purchase of land in the name of an idol does not by itself create 
an endowment . 5 

When the question is whether an alleged endowment is real or fictitious, Mode of 
the mode of dealing with the property by the donor and his successors is dealing with 
an important matter for consideration . 6 The application of the proceeds 
of property for the benefit of an endowment by the founder or his heir is 
evidence of the existence and of the bond fide character of the endowment , 7 
but the mere fact that a portion of the profits of land has been used for 
the worship of an idol is not conclusive as to the existence of an endow- 
ment . 8 It is, however, a fact which may well be taken into consideration 
when the intention of the founder has to be gathered from an ancient 
document expressed 9 in ambiguous language. 

An incidental decision as to the validity of a debutter grant in a re- Resumption 
sumption proceeding may be some evidence, at any rate, of a claim to proceeding, 
such grant . 10 -R;' 

The terms of an endowment will ordinarily be ascertained Evidence of 
from the instrument of creation, or if the creation be by word doTment? n " 

the members of a family to repudiate Singh (1899), 27 Calc, 244, at p. 252 ; 

an endowment for a family idol, see 4 C. W. N. 405, at p. 410. 

post, p. 574. 7 Gunga Narain Sircar v. Brinda- 

1 Hemangini Dasi v. Nobin Chand bun Chunder Kur Ghoivdhry (I860), 

Ghose (1882), 8 Calc. 788 ; 11 0. L. R. 3 W. R. 0. R 142 ; Muddun Lai v. 

370 ; Brojomohun Doss v, Burrololl Komal Bibee (Sreemutiy) (1867), 8 

Doss (1880), 5 Calc. 700; 6 C. L. R W. R. C. E. 42 ; Madhub Chandra 

58 ; Panchcowrie Mull v. Chumroolall Bera v. Sarat Kumari Debi (Srimati 

(1878), 3 Calc. 563; 2 C. L. E. 121 ; Rani) (1910), 15 0. W. N. 126. 

Ramnarain Singh v. Mamoon Paurey 8 See Ram Pershad Doss Adhiharee 
(1874), 23 W. R C. R. 76. v. Sreehuree Doss Adhikaree (1872), 

2 Doorganath Roy (Komvur) v. 18 W. E. C. E. 399 ; Narain Persad 

Ramclmnder Sen (1876), 4 I. A. 52 ; Mytee v. Roodur Narain Mmigle 

2 Calc. 341. (1863), 2 Hay, 490. See Doorganath 

3 Bipro Prosad Mytee v. Kenae Roy ( Konwur ) v. Ram Chunder Sen 

Doyee (Mussamut) (1865), 3 W. R (1876), 4 I. A. 52 ; 2 Calc. 341. 

C. R, 165, at p. 167 ; 5 W. R. 0. R. 82. 9 Abhiram Goswami v. Shyama 

4 Brogosoondery Delia (Maharanee) v. Charm Nandi (1909), 36 I. A. 148; 

Luchmee Koomoaree (Ranee) (1873), 15 36 Calc. 1003 ; 14 C. W. N. 1. 

B. L. R 176, note ; 20 W. R. C. R. 95. 10 Madhub Chandra Bera v. Sarat 

6 Ibid. See Bipro Prosad Mytee y. Kumari Debi (Srimati Rani) (1910), 

Kenae Doyee (Mussamut) (1865), 3 15 C, W. N. 126, explaining Budh 

W. R. 0. R. 165. Singh DJmdhuria v. Niradburan Roy 

6 Ram Chandra Muherjee v, Banjit (1905), 2 0. L. J. 431, 



554 


SCHEME. 


[CHAP. SIX. 


Settlement o £ 
scheme. 


Variation of 
scheme. 


Be vocation of 
trust. 


of mouth by the statement of the endower at the time of the 
creation. When the terms of the deed of endowment are 
ambiguous , 1 or where from lapse of time or for other reasons 
such evidence is not obtainable, the terms can be ascertained 
from the practice of the endowment, or from the practice of 
similar endowments. 

The mode in which offices connected with an endowment have been 
held is evidence of the terms of the endowment. 2 

; When a testator, having expressed a clear intention to create 
a trust, has failed to indicate the means by which the trust is 
to be carried out , 3 or when for other reasons it is necessary so 
to do , 4 the Court will settle a scheme for the management of a 
religious or charitable endowment . 5 

Such scheme should give due consideration to the established practice 
of the institution, to the position of persons connected with it, and the 
interests of the body of persons for whose benefit the trust was created. 6 7 

“ The first thing to be done is to take an account of the trust property. 
Much must depend upon the result of that account. Until the trust funds 
are ascertained it seems impossible that any scheme can be settled. 55 7 

A scheme passed by the Court is liable to variation for good cause 
shown, 8 but only by the Court which passed the scheme. 9 

The Privy Council will only interfere with a scheme framed by a High 
Court, if the discretion has been improperly exercised or the High Court has 
not given consideration to matters which ought to have been considered. 10 

if A founder or his descendants cannot revoke an endowment 
which has been validly created . 11 

1 Kulada Prosdd Deghoria v. 199 ; 24 Bom. 50 ; 4 0. W. N. 23 ; 

Kalidas Naik (1914), 42 Calc. 536; 2 Bom. L. B. 510; S. C. in Court 

19 C. W. N. 542. below (1887), Manokar Ganesh Tam - 

2 See N image Churn Pojaree v. beJcar v. Lakhmiram Govindram , 12 

Mooroolee Chowdhry (1864), 1 W. B. Bom. 247. 

C. R. 108. 8 Prayag Doss Ji Yarn Mahant v. 

3 Prafulla Chunder Mullich v. Tirumala SrirangacJiarldvam (1905), 

Jogendra Nath Sreemany (1905), 9 28 Mad. 319 ; S, C. on appeal (1907), 

C.W.H. 528. 34 I. A. 78; 31 Mad. 138 ; .11 

4 See ante , p. 550. C. W. N; 442 ; 5 Bom. L. B. 588 ; 

5 Prayaga Doss Jee Yarn v. Tim- Damodarbhai v. Bhogilal Karsondas 

mala Sriranga Charylu Varu (1907), (1899), 24 Bom. 45. 

34 1. A, 78 ; 31 Mad. 138 ; 11 C. W. N. 9 TJmeschandra Datia v. Pavanmvar 

442 ; 9 Bom. L. B. 588 ; S. 0. in Prasad Singh (1912), 17 0. W. N. 841, 

Court below (1905), 28 Mad, 319; 10 Sevak ICirpashankar Daji v. Go- 

Thachersey Dewraj v. Hurbhum Nursey palrao Manshar Tambehar (1912), 15 

(1883), 8 Bom, 432. Bom. L. R. 13. 

6 Qt Mahomed Ismail Ariff v. Ahmad 11 Juggut Mohini Dossee v. Sohkee- 

Moolla Dawood (1916), 43 I. A. 127. money Dossee (1871), 14 M. I, A. 289, 

7 Chotalal Lakhmiram v. Manokar at p. 302 ; 10 B. L. B. 19, at p. 31 ; 

Ganesh Tambehar (1899), 26 I. A. 17 W. B. C. B. 41, at p. 43, 
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As to endowments for family idols, see post, p. 574 

The mere fact that the worship has not been properly performed or the 
terms of the endowment carried out does not give a right to recover 
possession. 1 

The religious purposes for which religious endowments are Purposes of 
ordinarily created by Hindus are for the worship at temples, endowments* 
or for mutts or asihals (monastic institutions devoted to the 
teaching of different systems of Hindu religious philosophy), 

“ The two classes of institutions, vis. temples and mutts, are supple- 
mentary in the Hindu ecclesiastical system, both conducing to spiritual 
welfare, the one by affording opportunities for prayer and worship, the 
other by facilitating spiritual instruction and the acquisition of religious 
knowledge, the presiding element being the deity or idol in the one, the 
learned and pious ascetic in the other.” 2 

Endowments for the worship of a public or of a private Endowment t - 
deity 3 are permitted fay Hindu law , 4 even when the idol be not dSty? lship o£ 
in existence or established . 5 

The deity of a temple is considered as a personality holding Proprietary 

. , 1 1 J 55 rights of deity. 

proprietary rights . 6 : * 

According to Hindu notions, when an idol has been, so to say, 
consecrated by the appropriate ceremony performed, and muntra pro- 
nounced the deity of which the idol is the visible image, resides in it, 
and not in any substituted image, and the idol, so spiritualised, \ 
becomes what is called a juridical person. 7 A suit cannot, however. 


1 Mohesk Chunder Chuckerbutty v. 
Koylash Chunder Chuckerbutty (1869), 
II W, ft. C. R. 443 ; cases ante, 
p. 552, note 10, and p. 553, note 1. 

2 Vidyapurna Tirtha Swami v. 
Vidyanidhi Tirtha Swami (1904), 27 
Mad. 435, at p. 454. 

3 The endowment is in favour of 
the deity, not of the image. 

4 Eupa Jagshet v. Krishnaji Govind 
(1884), 9 Bom. 169 ; Prafutta Chunder 
Mullick v. Jogendra Nath Sreemany 
(1905), 9 0. W, N. 529. See Shibes- 
suree Debia (Maharanee) v. Mothooru - 
noth A char jo (1869), 13 M. I. A. 270 ; 

13 W. R. P. 0. 18 ; Prosunno Kurnari . 
Debya v. Golah Chand Baboo (1875), 

2 L A. 145 ; 14 R. L. R. 450 ; 23 
W. R, C, R. 253 ; Manohar Ganesh 
Tambekar v. Lakhmiram Govindram 
(1887), 12 Bom. 247 ; S. C. on appeal 

Chotalal Lakhmiram v. Manohar Ga- 
nesh Tambekar (1899), 26 I. .A, 199* 


24 Bom. 50 ; 4 C. W. N. 23 ; 2 Bom. 
L. R. 516. 

5 Bhupati Nath Smrititirtha v. 
Earn Lai Maiirn (1909), 37 Gale. 128 ; 
14 C. W. N. 18 ; ante, p. 539, note 3. 

0 Thachersey Dewraj v. Hurbhum 
Nursey ( 1883), 8 Bom. 432 at p. 456 ; 
Tulsidas Malianta v. Bejoy Kishore 
Shome (1901), 6 C. W. N. 178; Ba - 
bajirao v. Luxmandas (1903), 5 Bom. 
L. R. 932 ; SMbessouree Delia 
(Maharanee) v. Moihooranath Acitarjo 
(1869), 13 M. I. A. 270. at p. 273 ; 13 
W. R. P. C. 18, at p. 19. 

7 Doorga Proshad Doss v. Shea 
Proshad Pandah ( 1 880), 7 C. L. R. 278 ; 
approved of in Vidyapurna Tirtha 
Swami v. Vidyanidhi Tirtha Swami 
(1904), 27 Mad. 435, at p. 440 ; 
(it was held in that case that a 
plaintiff claiming debutter land which 
together with the idol was in the 
possession of the defendant, must 
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be brought or defended in the name of the idol. 1 It must be brought 
by the manager, 2 

44 If the image is cracked, broken, mutilated, or lost it may be sub- 
stituted by a new one duly consecrated. 3 Fresh consecration or substitution 
is also necessary if the image be polluted in any way. Removal from the 
temple amounts to pollution in the case of an image of Siva only in some 
eases. A new image cannot- be substituted when the original one is free from 
any defect of the kind mentioned. Nor can the old image be replaced by a 
new one. by reason of the occurrence of any defect therein, such as cracking, 
when it is an ancient image believed to have been established by a God, 
or by a saint, or by an Asura, 4 or by a remote ancestor of a family, or when 
its origin is unknown. Nor is a new image necessary if it can be restored 
by rejoining its broken parts together, as when the same is metal, and a 
limb is severed. When an image is to be replaced by a new one, it must 
be done as soon as possible, for the damaged image ceases to be the God, 
and cannot be worshipped in those cases in which the substitution of a 
new image is necessary.” 5 

A gift to a trustee either by an instrument inter vivos or by will for the 
purpose of establishing and dedicating a non-existing idol is valid. 6 


Trustee or Manager. 

Although the appointment of a trustee may not be in law 
necessary for the valid creation of an endowment , 7 it follows 
from the nature of the things that there must be a trustee, 
manager, or other person charged with its administration , 8 


claim the idol also) ; Jagadindra Nath 
Roy Bahadur ( Maharajah ) v. Idemanta 
Kumari DeU {Rani) (1904), 31 I. A. 
203, at pp. 209, 210 ; 32 Calc. 129, 
at pp. 140, 141 ; 8 0. W. N. 809, at 
p. 820 ; 6 Bom. L. R. 765 ; Bhuggo- 
butty Prosonno Sen v. Gooroo Prosonno 
Sen (1897), 25 Calc. 112, at p. 127 ; 
Bali Panda v. Jadumoney Santra 
(1910), 38 Calc. 284 ; 15 C. W. N. 36. 
. 1 Jodhi Rai v. Basdeo Prasad 

(1911), 33 All. 735, overruling Raghu - 
nathji Maharaj ( Thakur ) v. Shah Lai 
Chand (1897), 19 AIL 330. 

2 Post, p. 563. 

3 The destruction or mutilation 
of the image does not affect the 
endowment; Bijoy Chand Mahatab 
v. Kali Pada Chailerjee (1913), 41 
Calc. 57; 17 C. W. N. 1013. 

4 Evil spirit. 

5 G. i 0. Sarkar’s “ Hindu Law,” 
3rd ed., p. 441, and texts there cited. 
See Doorga Proshad Bass v, Sheo 
Proshad Pandah (1880), 7 0* L. R* 


278, at p. 281. 

6 Bhupati Nath Smrititirtha v. Ram 
Lai Moitra (1909), 37 Calc. 128; 14 
C. W. N. 18, overruling Upendra Lai 
Boral v. Hem Chundm Boral (1897), 
25 Calc. 405; 1 C. W. N. 295; 
Rojomoyee Dassee v. Troylukho Mo ~ 
hiney Dassee (1901), 29 Calc. 260 ; 
6 C. W. N. 269, and Nogendra Nandini 
Dassi v. Benoy Krishna Deb (1902), 
30 Calc. 521 ; 7 C. W. N. 121 ; Mohar 
Singh v. Het Singh (1910), 32 AIL 
337; Chatarbhuj v. Chatarjit (1911), 
33 All. 253. As to a gift to an un- 
named idol, see ante, p. 539, note 3. 

7 See Bhuggohutty Prosonno Sen v. 

Gooroo Prosonno Sen (1897), 25 Calc. 
1 12 ; Manohar Ganesh Tambekar v. 
Lakhmiram Govindram (1887), 12 

Bom. 247, at p. 263. 

8 See Koonla Kant Ghosal v. Ram 
Huree Nund Gramee (1827), 4 Ben. 
Sel. R. 196, at p. 200 (new edition 247, 
at p. 252), 
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A woman could not, as such, be excluded from the management of Females, 
endowed property, but she is incompetent to discharge spiritual duties. 1 

There is nothing to prevent the person who creates the Endower may 
endowment constituting himself a trustee. 

It does not follow’ that where an endowment is created without a trustee \ \ 
the person creating the endowment is liable as trustee. 3 

When no endowment or trust has been created, there is no obligation No obligation 
to provide for the expenses of a family idol. 3 


where no 
endowment. 


A trust is not necessary in law for the purpose of effeetin. 


g Trust. 

a dedication to an idol ; 4 but as it is only in an ideal sense that 
property can be said to belong to an idol, the possession and 
management of it must in the nature of things be entrusted to 
some person as trustee or manager . 5 

The person to whom the management and superintendence Shebait. 
of an endowed temple or idol and of the worship are entrusted . 
is called the Shebait.* 

r ' The shebait has not the legal property, but only the title of manager, 
of a religious endowment. 7 The property is vested in the deity. 8 His 
successor is not entitled to letters of administration of the property. 0 

The shebait is entitled to the custody of the idol and its property. Custody of 
As to the limitation in a suit by him for such custody, see Bali Panda v. 

Jadumani Santra , [1910] 15 C. W. N. 36. 

The right of a shebait or of a priest to offerings made to the idol w’ould Bight to 

offerings. 


1 See JanoJci DeU ( Srimati ) v. 
Copal Acharjia (Sri) (1882), 10 I. A. 
32; 9 Calc 766; 13 C. L. B. 30; 
Joy Deb Surmah v Huroputty Surmah 
(1871), 16 W. R. C. R. 282 ; Surendra 
Keshav Boy v. Doorgasundari Dassee 
(1892), 19 I. A. 108, at p. 128 ; 19 
Calc. 513, at pp. 531, 532 ; Keshavbhat 
v. Bhagirathibai (1866), 3 Boro.. H. C. 
A. C. 75; Sundammhal Ammal v. 
Yogavanagumkkal (1914), 38 Mad. 
850 ; Bajeswari Ammal (Baja) v. 
Suhramania Archakar (1915), 4.0 Mad. 

. V: 

2 Raghubar Dial 'v. Kesho Bamanuj 
Das (1888), 11 AIL 18 ; Bam Pershad 
Doss Adhikaree v. Sreehuree Doss 
Adhikaree (1872), 18 W. R. C. R. 399, 

3 Sham Lai Set v. Euro Soonduree 
Goopta (1866), 5 W. B. C. R. 29. 

* Manohar Ganesh Tambekar v. 
Lakmiram Govindram (1887), 12 Bom. 
247, at p. 265; S. 0. on appeal 


Choialal Lalchmiram v. Manohar 
Ganesh Tambekar (1899), 26 I. A. 
199; 24 Bom. 50; 4 C. W. N. 23; 
2 Bom. L. R. 516 ; Bhuggobutty 
Prosonno Sen v. Gooroo Prosonno Sen 
(1897), 25 Calc. 112. 

5 Prosunno Kumari Debya v. Golab 
Chand Baboo (1875), 2 I. A. 145, at 
p, 152 ; 14 B. L, R. 450, at p. 459 ; 
23 W. R. C. R. 253, at pp, 255, 256 ; 
ante, p. 556. 

6 See Wilson's £C Glossary,” p. 476. 

7 Shihessouree Debia (Maharanee) 
v. Mothooranath Acharjo (1869), 13 
M. I. A. 270, at p. 273 ; 13 W. R. R C. 
18, at p, 19 ; Babajirao r. Luxmandas 
(1903), 5 Bom. L. R. 932; Ratnendra 
Lai MUter v. Corporation oj Calcutta 
(1913). 41 Calc. 104. 

8 Ante, p. 555. 

9 Cf. Jib Lai Gir (MoJmnt) v. Jaga 
Mohan Gir ( Mohunt ) (1898), 16 0, 

. W, N. 798. 
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depend upon the nature of such offerings. Whore they arc of a perishable 
nature, such as articles of food, they would he appropriated by the priest 
or by the nearest Brahmin available ; but where the idol is an ancient 
one permanently established for public worship, and the offerings are 
generally of a more or less permanent character, being coins and other 
metallic articles, in the absence of any custom or express declaration by 
the owner to the contrary, they are taken to be intended to contribute to 
the maintenance of the shrine with all its rites, ceremonies, and charities, 
and not become the personal property of the priest. 1 


Bight to 
possession and 


The possession and management of the dedicated property 


management. 1 and tlie office are vested in the shebaii 2 or other manager. 


The Court can in a proceeding under s. 145 of the Criminal Procedure 
Code (V. of 1898) declare the possession of a temple, but not of the offer- 
ings 3 or of the right to act as priest. 4 

Although he is only a manager, all transactions including litigation 
are carried on by him in his own name. 5 
. As to suits brought by him, see poet, p. 563. 

He is not only empowered but is bound to do whatever is 
necessary for the benefit or preservation of the properties of 
the idol 6 or of the endowment. 


Reimburse- 

ment. 


As to his power to alienate the property, see post, p, 564. 

A manager, or trustee, 7 or his executor after his death, is entitled to be 
reimbursed from the trust estate all sums properly expended by him as 
manager, including moneys properly expended by him in defending his 
position as shebait against an unsuccessful claimant to the office. 8 

In the case of a suit by the executor of the manager, the period of 
limitation is six years. 0 


1 Girijanund Datta Jim v. Saila- 
janund JDatta Jim (1896), 23 Calc. 
645, at p. 655. As to an account of 
the offerings, see post, p. 560. As to 
the right of Agradani Brahmins to 
things given away at a sradh, see 
Hctri Churn Agradani v. Sasti Churn 
Agradani (1910), -14 C. W. 3ST. 1005. 

2 i Jagadindra Nath Boy Bahadur 
(Maharaja) v. Romania Kumara Debi 
(limn) (1904), 31 I. A. 203 ; 32 Calc. 
129 ; 8 C e W. N. 809 ; 6 Bom. L, R. 
785 ; Kunjamani Rossi v. Nikunja 
Bihari Das (1915), 20 C, W. N. 314. 

3 Bam Satan Pathak v. Baghu 
Nandan Gir (1910), 38 Calc. 387. 
Of. Kader Batcha v. Kader Batcha 
Bowihan (1905), 29 Mad. 237. 

4 Guiram v, Ral gehari Das 


(1910), 37 Calc. 578. 

5 Juggodumha Dossee v. Puddo - 
money Dossee (1875), 15 B. L. R. 318, 
at p. 330 ; Vidyapurna Tirtha Swarni 
v. Vidyanidhi Tirtha Swami (1904), 
27 Mad. 435, at p. 442 ; Babajirao v* 
Luxmandas (1903), 5 Bom. L. R. 932. 

6 Pramada Nath Boy v. Poorna 
Chandra Roy (1908), 35 Calc. 691, at 
p. 698 ; 12 a IV. jsr. 550, at p. 557. 

7 Narayanan v. Lakshmanan ( 1 915), 
39 Mad. 456. 

8 Peary Mohan Mukerji v. Norendra 
Nath Mukerji (1909), 37 I. A. 27; 
37 Calc. 229 ; 14 C. W. N. 281. 

9 Ibid, Act XV. of 1877 (Limita- 
tion Act), Sen. II., Art. 120 ; Act IX* 
of 1908, Sob. I, Art, 120, 
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■“ As regards the property, the manager is in the position of a trustee. Position o£ 
But as regards the service of the temple and the duties that appertain to mana 8 er - 
it he is rather in the position of the holder of an office or dignity which 
may have been originally conferred on. a single individual, but which in 
course of time has become vested by descent in more than one person.” 1 

A trustee or manager has power to dismiss servants of the temple for 
misconduct. 2 

“ It is the duty of the trustee or manager to maintain the To follow 
customary usages of the institution, and if he fails to do so he usage mary 
is . . . guilty of a breach of trust, and, still more so, if he 
deliberately attempts to effect a vital change of usage and 
make it binding on the worshippers by obtaining a decree of 
the Court to establish it.” 3 

He may be restrained by injunction from making any unjustifiable 
changes which would affect the character of the temple as a religious 
institution. 4 

In the absence of an express injunction by the founder, a Court, where 
it is necessary, may permit a shehq.it to remove the idol to his house to 
remain there during his turn of worship. 5 

Where any details of the management are regulated by custom, such 
custom should, if reasonable, be followed, as, for instance, a custom as to 
the fund from which repairs are to be provided. 6 

Where there are joint managers they must execute the duties of their Joint 
Office jointly. 7 ' managers. 

A decision of the majority of the trustees of a public trust, arrived at Decision of 
in the fair exercise of their powers, and after fair consideration bv all of majority of 
them, 8 binds the minority in matters connected with the management of 
the trust property, yet it does not bind them in matters which are ultra 
vires and beyond the proper sphere of the trust. 9 


The manager must apply the income 
endowment. 


to the purposes of the Application 

of income. 


1 Mamanathan ChetH v. Murugapa 
CJieUi (1906), 33 I. A. 139, at p. 144 ; 

. 29 Mad, 283, at p. 289 ; 10 C. W. N. 
824, at p. 829 ; 8 Bom. L. R. 598. 

2 Seshadri Aiyangar v. Bang a 
Bhatiar (1911), 35 Mad. 631. As to 
the position of a superintendent, see 
Mam Charan Bajpai v. liakhal Das 
Mookerjee (1913), 41 # Calc. 19 ; 17 
0. W. N. 1045. 

3 Judgment of the Madras High 

Court in Sankaralinga Nadan v. 

Majeswara Dorai (1908), 35 I. A. 176, 

at p. 180 • 12 C. W. N. 940, at p. 951, 

See Vidyapurna Tirtha Swami v. 

VidyanddH Tirtha Swami (1904), 27 

'■M&J. 435 ? at pp. 454* 45§, 






4 Krishnasami Ayyangar v. Sama- 
ram Singrachariar (1906), 30 Mad. 

158. 

5 Mam Soonder Thakoor v. Taruck 
Chunder Turkoruthun (1872), 19 W. R. 

0. R. 28. 

6 Vythilinga Bandar a Sannadki v 
Soomsundara Mudaliar (1893), 17 
Mad. 199. 

7 See Abdul Gofur Mandal v. Uma- 
kania Pandit (1914), 19 C. W. N, 260 

8 Charavur Teramath v. Urath 
Lakshmi (1883), 6 Mad. 270 ; Kunhan, 

V. MoortH (1910), 34 Mad. 406. : 

6 Samar am Singarachariar v. Krish* 
mswami Ayyangar (1902), referred 
T-0 at 30 Mad, m ' ‘ ‘ ' V , 


Account. 


Brotherhoods 
attached to 
temples. 


“ Mutt.” 


Their origin. 


5G0 t‘ MUTTS.” [CHAP. XXX. 

As to the powers of the heads of mutts, see post, pp. 561, 562. 

Where there was a bond fide dispute as to the succession to the office of 
ojlia or high priest of a temple, the Court upheld an arrangement by which 
a sum of money was to be paid out of the offerings to one of the claimants. 1 

A shehaii or other manager or trustee is liable to account in 
respect of his management of, or dealing with, the property, 2 
including offerings received on account of an idol, or gifts 
made to the institution. 3 

The votary “ must needs be and is concerned in the maintenance of a 
decent and orderly worship. He is interested, too, in the honour and 
respect of the deity he reveres. ... He desires a regular and continuous 
or at least a periodical round of sacred ceremonies, which might fail if the 
offerings of past years were all squandered, while those of any given year 
fell short.” 4 

The constitution and rules of religious brotherhoods attached 
to Hindu temples are by no means uniform in their character, 
and the important principle to be observed by the Courts is 
to ascertain, if that be possible, the special laws and usages 
governing the particular community whose affairs become the 
subject of litigation, and to be guided by them.” 5 

A mutt or muiiam (a monastic religious institution devoted to 
the teaching of the different systems of Hindu religious philo- 
sophy) is presided over by a head who is variously called a 
mohunt, a swami , a gosavi , a sannyasi (if a Brahmin), a paradasi 
(if a Sudra), or a jeer. 

“ The origin of muttams is ordinarily as follows : A preceptor of religious 
doctrine gathers around him a number of disciples whom he initiates into 
the particular mysteries of the order, and instructs in his religious 
tenets. Such of these disciples as intend to become religious teachers, 


1 Girijanund Balia Jha v. Saila- 23 Bom. 659. See Rajeshwar MulUck 
janund Batia Jha (1896), 23 Calc. 645. v. Gopeshwar Mullick (1907), 35 Calc. 

2 Even if he is himself the founder 226 ; 12 C. W. N. 323. 

of the endowment, Thackersey Bewraj 4 Manohar Ganesh Tambekar v. 

v. Hurbhum Nursey (1883), 8 Bom. Lakhmiram Govindram (1887), 12 
432. Bom. 247, at*pp. 261, 262; S. C. 

3 Manohar Ganesh Tambekar v. upheld on appeal Chotalal Lakhmiram 

Lakhmiram Govindram (1887), 21 v. Manohar Ganesh Tambekar (1899), 

Bom. 247, at pp. 261, 262 ; S. C. on 26 I. A. 199 ; 24 Bom. 50 ; 4 C. W. N 

appeal Chotalal Lakhmiram v. Mano * 23 ; 2 Bom. L. R. 516. 

har Ganesh Tambekar (1899), 26 I. A. 6 MuttuRamalinga Setupaii (Rajha) 
199 ; 24 Bom. 50 ; 4 C. W. 3SL 23; 2 v. Ferianayagum Filial (1874), I I. A, 

Bom. L, R. 516 ; ante , pp. 557, 558 ; 209, at p. 228. 

J ugal Kishore v. Lakshmcmdas { 1 899), 
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renounce their connection with their family, and all claims to the family 
wealth, and, as it were, affiliate themselves to the spiritual teacher whose 
school they have entered. Pious persons endow the schools with property 
which is vested in the preceptor for the time being, and a house for the 
school is erected, and a mattam constituted. The property of the mattam 
does not descend to the disciples or elders in common ; the preceptor, 
the head of the institution, selects among the affiliated disciples him whom 
he deems the most competent and in his own lifetime installs the disciple 
so selected as his successor, not uncommonly with some ceremonies. 

After the death of the preceptor the disciple so chosen is installed in the 
gaddi , and takes by succession the property which has been held by his 
predecessor. The property is in fact attached to the office and passes by 
inheritance to no one who does not fill the office.’ 5 1 

As to the origin of mutts , see Kailasam Filial v. Natarajah Tamlnmn 
(1909), 33 Mack 285 ; Bammantha Pandara v. Bellappa Chetti (1879), 2 Mad. 

175 ; Qiyam Ba-mbanda Pandara Sannadhi v. Kandasami Tambimn 
(1887), 10 Mad. 375; Vidyapurna Tirtha Bwami v. Yuhjanidhi Tirtha 
Bwami (1904), 27 Mad. 435 ; Ghose’s 44 Hindu Law,” Chap. VIII. 

4 4 In the case of mutts , * . though there are idols connected object of 
therewith, the worship of such is quite a secondary matter, Mutt ' 
the principal purpose of such an institution being the main- 
tenance, in circumstances likely to command the respect and 
estimation, of a line of competent religious teachers who ... 
are given for the welfare of the foundation itself, a real and, 
so to speak, beneficial interest in the usufruct, the restrictions 
governing the disposition thereof being of the nature of a mere 
moral obligation. Having regard to these facts, it is obvious 
that the correct view to be taken is that in the case of mutts 
the ideal person is the office of the spiritual teacher Acharya , 
which, as if were, is incarnate in the person of each successive 
swami who for the time is a real owner, and not a mere trustee.” 2 

The law as to mohunis and their offices, functions and duties 
is to be found in custom and practice which in -each case hag 
to be proved by evidence . 3 

The position and powers of the mohunt , swami. or gosavi or Mohunt. 
other head of a mutt are different from those of the shebait or 
other manager of a temple or endowment for an idol. 

In the absence of a grant or usage enforcing a specific trust powers over 
a mohunt is not accountable for his expenditure of the income income ’ 


x Bammantha Pandara v. Bellappa, Mad. 435, at pp, 442, 454, 455. 

Chetti (1879), 2 Mad. 375, at p. 179." 3 Greedharee Doss v. Nundokishore 

3 Vidyapurna Tirtha Bwami v. Doss (1867), 11 M. I. A. 405, at p. 

Vidyanidhi Tirtha Swami (1904), 27 428 ; 8 W, E, P, C. 25, at p. 20. 

H.Ii, . ' 2 0 
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of the endowment. He is, Jiowever, required therewith to 
maintain the purposes of the mutt, the surplus, if any, being at 
his unfettered disposal The property of the endowment is, in a 
certain sense, trust property ; it is devoted to the maintenance 
of the establishment, but the superior has large dominion over 
it, and is not accountable for its management nor for the ex- 
penditure of the income, provided he does not apply it to any 
purpose other than what may fairly be regarded as in further- 
ance of the objects of the institution . 1 

His powers over the corpus are no greater than those of other managers. 
He is not the owner of the mutt property, and on his death his successor 
is not entitled to letters of administration in respect of that property. 2 

In the absence of custom lunacy does not devest the rights of the head 
of a mutt . 3 

Manager need The manager of a '.mutt need not necessarily be an ascetic. Whether 
he must be so or not depends upon the usage of the institution. 4 

In some cases the head of a mutt may be a married man. 5 Among the 
Gosains of the Deccan and certain other places marriage does not work a 
forfeiture of the office of mohunt and the rights and properties appendant 
to it. 8 

There is nothing to prevent a mohunt possessing private property, nor 
is there any presumption that property held by him belongs to the mutt ; 7 
but it has been held in Bombay 8 that the swami of a mutt presumably has 
no private property, and must be assumed to be pledging the credit of the 
mult when he borrows money for the purposes of the mutt. 

As to the inheritance to a mohunt , see ante, pp. 415, 416. 

“ A shebait, mohunt , or other manager of an endowment may 
deal with the endowed property for its benefit and preservation, 
and especially for the purpose of defending it from hostile 
litigious attack.” 9 


Powers over 
corpus. 

Lunacy. 


not be an 
ascetic. 


May own 
property. 


Powers of 
manager. 


1 See Ram Prahash Das (Mahant) v. 
Anand Das (Mahant) (1916), 43 I. A; 
73; 43 Calc. 707; 20 0. W. X. 802; 
18 Bom. L. R. 490 ; Kailasam Pillai 
v. Nataraja Thambiran {1909), 33 
Mad, 265, referring to Giyana Sam - 
bandha Pandora Sannadhi v. Kanda 
Sami Tambiran (1887), 10 Mad. 375, 
and Vidyapurna Tirtha Swami v. Vid~ 
yanidhi Tirtha Swami ( 1904), 27 Mad; 
435 ; Muilmsamier v. Srecmethumthi 
Swamiyar (1913), 38 Mad. 356; 
Bum Suroop Doss (Mohunt) v: Kha- 
shee Jha (1873), 20 W. R. 0. R. 471 ; 
Khusalchund v. M ahadevgiri (1875), 
12 Bom. H. 0.214. 

2 Jib Lai (Hr ( Mohunt ) v. Jaga 

Mohan Gir (Mohunt) (1898), 16 0, W. 


N. 798. 

3 Vidyapurna Tirtha Swami v. 
Vidyanidhi Tirtha Swami (1904), 27 
Mad. 435. 

4 Saihappayyar V. Periasami (1890), 
14 Mad. 1, at pp. 9, 10. 

5 See Satkapayyar v. Periasami 
(1890), 14 Mad. 1, 

0 .Emnbharti Jagrupbharli (Gomin) 
v. Surajbharti Haribkarli (Mahant) 
(1880*), 5 Bom, 683. 

7 Kishora Dossjee (Sree Mahant) v. 
Coimbatore Spinning and Weaving 
Company (1902), 26 Mad. 79. 

8 Shankar Bharati Svami v. Yen- 
hapa NaiJc (1885), 9 Bom. 422. 

9 Prosunno Kumari Debya v. Golub 
Chand Baboo (1875), 2 1. A. 145, at p. 
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He is “ empowered to do whatever may be required for the service of 
the idol, and for the benefit and preservation of its property at least to as 
great a degree as the manager of an infant heir.” 1 

The manager of an endowment has all the ordinary powers 
of a manager. 

He can create derivative tenures and estates conformable to usage ; Leases, 
and leases for a reasonable term. 2 

As to permanent leases, see post, pp. 565, 566. 

If the manager grant a lease for an unreasonable term, it would ap- 
parently enure so long as he continues to be manager. 3 

• A person who has no independent rights, but is a mere nominee of the 
person to whom the endowment was granted, has no authority to grant 
leases. 4 

As to the power of a mohunt to dismiss a subordinate, see Tiru- 
vambal Desikdr v. Manikleavachaka Desikar (1915), 40 Mad. 177. 

The deposition of the manager of an endowment by the act of a foreign 
state does not affect his rights in respect of property in British India. 5 

A mohunt, shebaii, or other manager of an endowment is Person to sue, 
entitled to sue where it be necessary on behalf of the endowment 
for the protection or realization of the property of the endow- 
ment, or otherwise for its benefit. 6 

He is not entitled to sue for a mere declaration when he is entitled to 
substantive relief. 7 

For an instance of a suit to exclude certain persons from worshipping 
in a temple, see Sankaralinga Naclm v. Bajeswara Dorai (Baja) (1908), 35 
L A. 176 ; 31 Mad. 236 ; 12 G W. N. 546. 

Persons interested as worshippers in a public religious endowment may Parties to suit, 
be added as parties to a suit instituted by a trustee on behalf of the 


151 ; 14 B. L. R. 450, at p. 458 ; 23 
W. R. C. R. 253, at p. 255 ; II ossein 
AH Khan v. Bhagaban Das (Mahanta) 
(1906), 34 Calc.. 249, at p. 255 ; 11 C. 
W. N. 261, at p. 265 ; Prnmada Nath 
Roy v. Poorna Chandra Boy (1908), 
35 Calc. 691, at p. 698 j 12 0. W. N. 
550, at p. 557. 

1 Prosunno Kumari Debya v. Golab 
Chand Baboo (1875), 2 L A. 145, at 
p. 152 ; 14 B. L. R. 450, at p. 459; 
23 W. R. 0. R. 253, at pp. 255, 256. 

2 Shibessuree Debia (Maharanee) v. 

Mothooranath Acharjo (1869), 13 

M. I. A. 270 ; 13 W. R. P. 0. 18 ; 
N allay appa Pillian v. Ambalavahana 
Pandara. Sannadhi (1903), 2 Mad. 

: 465. 

3 Arruth Misser v. Juggurnath In - 
draswamee (1872), 18 W. R. C. R. 
439 ; Burm Swoop Doss (Mohunt) v. 
Mashee Jha (1873), 20 W. R. C. R. 


471 ; Bamchandra Shankarhava Dravid 
v. Kashinath Narayan Dravid (1894), 
19 Bom. 271, see post, p. 556. 

4 Bam Doss v. Mohesur Deb Missree 
(1867), 7 W. R. C. R. 446. 

5 Goswami Shri Girdharji v. Mad- 
hoivdas Prewji ( 1893), 17 Bom. 601 ; 
Goswami (Shriman) v. Goswami Shri 
Girdharlalji (1878), 17 Bom. 620. 

6 See Sankamurti Mudaliar v. 
Chidambara Nadan (1893), 17 Mad. 
143; Jagadindra Nath Boy Bahadur 
(Maharaja) v. Hemanla Kumari Debi 
(Bani) (1904), 31 I. A. 203 ; 32 Calc. 
129 ; 8 G W. N. 809 ; 6 Bom. L. R. 
765. Where the manager is a minor 
he obtains the benefit of s. 6 of the 
Limitation Act (IX of 1908), ibid . 
See also Act XV. of 1877, s. 7. 

? RathnmabapaiJii Piilai v. Rama- 
sami Aiyar (1910), 33 Mad. 452. 
Specific Relief .Act (I. of 1877), s. 42* 
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endowment against third parties, if such joinder is considered by the Court 
as desirable in the interests of the trust, 1 as where the trustee after a decree 
by the. first Court had relinquished his rights. 2 

The manager of an endowment may incur debts and borrow 
money for the proper expenses of the endowment ■'such* as 
keeping up the religious worship, repairing the temples , 3 or 
other possessions of the idol, defending hostile litigious attacks, 
and other like objects. He may alienate or encumber the 
property to the extent to which there is an existing necessity 
fpr so doing, his power in that respect being analogous to that 
possessed by the manager for an infant heir , 4 or a female with 
a restricted estate . 5 

The advisability of filling up a tank is not a sufficient necessity. 6 

The making of a tank may amount to a necessity. 7 

Debts incurred by a de facto manager of an endowment (other than a 
mere trespasser) 8 bona fide in the interests of the endowment would appar- ' 
ently he on the same footing as that incurred by a de jure manager. 9 A 
mortgage by a mere claimant to the membership is not sustainable. 10 

Except where he has pledged his personal credit the manager is not 
personally liable for the debts of the endowment. 11 

•As to the alienation of rights of worship, see post, pp. 573, 574. 


1 Chidambaram Chettiar v. Ranga - Routhan (1907), 31 Mad. 47; PalanU 

chariar (Sri) (1905), 29 Mad. 106. appa Chettyv. DeivasiJeamony Pandara 

2 Sankaralinga Nadan v. Rajeswara (1917), 44 I. A. 147 ; 21 C.W.N. 729; 

Bordi (Raja) (1908), 35 I. A. 176; 19 Bom. L. E 587 ; Khusalchand v. 

31 Mad. 236 ; 12 C. W. 1ST. 546. Mahadevgiri (1875), 12 Bom. H. 0. 214. 

3 Doorganath Roy (Konivur) v. In Narayan v. Chinfaman (1881), 5 

Ramchunder Sen (.1876), 4 I. A. 52, Bom. 393, the Court limited the power 

at pp. 62, 63 ; 2 Calc. 341, at pp. to the pledging of the income. As to 

350, 351. the powers of a manager for an infant 

4 Abhiram Goswami v. Shyama heir, see ante, pp. 285-290. 

Charan Nandi ( 1909), 36 I. A. 148 ; 5 Jugessur Buttobyal v. Roodro 

36 Calc. 1003 ; 14 0. W. N. 1; Narain Roy (Rajah) (1869), 12 

11 Bom. L. R. 1234; Promnno W. R. C. B. 293; Rtmjamani Dassi 

Kumari Debya v. Golab Chard Baboo v. Nihunja Bihari Das (1915), 20 C. 

(1875), 2 I. A. 145 ; 14 B. L. R. 450 ; W. N. 314. 

23 W. B. C. B. 253 ; Hossein Ali Khan 8 Jnananjan Banerjee v. Adore - 

v. Rhagahan Das (Mahanta) (1906), money Dassee (1909), 13 0. W. N. 805. 

34 Calc. 249; 11 C. W. N. 261 7 Cf. Khuh Lai Singh v. AjodJiya 
Doorganath Roy (Komvur) v. Ram- Misser (1915), 43 Calc. 574. 

chunder Sen (1876), 4 I. A. 52, at 8 Ram Churn Pooree v. Nimhoo 

p. 63 ;• 2 Calc. 341, at p. 351 ; Sheo Mundul (1870), 14 W. B. 0. R. 147. 
Shankar Gir v. Ram Shewah Chowdhri 9 See Saminaiha v. PurushoUama 
(1896), 24 Calc. 77, at p. 82; Ram- (1892), 16 Mad. 67 ; Kasim Saiba v. 

prasanna Nandi Chowdhuri v. Sec - Sudhindra Thirtha Swami (1895), 18 

r clary of State ( 1913), 40 Calc. 895 ; Mad. 359. 

Collector of Thana v. Bari Sitaram 10 See Madho Prasad v.BamratUm 
(1882), 6 Bom. 546 ; Parsotam Gir v. Gir (1911), 15 C. W. N. 838. 

Dat Gir (1903), 25 AIL 296, at pp. 304, 11 See Peary Mohan Mookerjee 

311 ; Daivasilcamani Pandarasan « (Rajah) v. Narendra Krishna Mukerjee 

nidki {Srimath)^ % Noor Mahomed (1900), 5;C. W. 273*,. . 
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The annual revenues of endowments, as distinguished from Pledges of 
the corpus , may occasionally, when it is necessary to do so in icvenue * 
order to raise money for purposes essential to the temple or 
other institution, but not further or otherwise, be pledged. 1 

As to the proceeds of land acquired for public purposes, see Kamini 
Debi v. PramatJia Nath Moolcerjee (1911), 39 Cale. 33 ; Ramprasanna N and i 
Ghowdhuri v. Secretary of State (1913), 40 Cale. 895 ; 19 C. W. N. 652. 

A nioliunt , manager, or other trustee of an endowment 
cannot, except for such necessary purposes as above mentioned, 
alienate or encumber the endowed property. 2 

Bombay Act II. of 1863, s. 8, cl. 8, provides : — 

“It is, however, hereby declared that lands held on behalf Lands 
of religious or charitable institutions wholly or partially exempt kncf revenue, 
from the payment of land revenue shall not be transferable from 
such institutions either by assignment, sale (whether such sale be 
judicial, public, or private), gift, devise, or otherwise howsoever, 
and no Namma shall be liable on account of such lands.” 3 

As to the exemption of religious and charitable institutions from land 
revenue in territories subject to Act XI. of 1852, i.e, in the territories of 
the Bekkan, Khandesh, and Southern Maratha country, and in other 
districts more recently annexed to the Bombay Presidency, see the above 
section. A;: 

A permanent lease cannot be given by a mohunt, shebaii , or permanent 

. 1 ; lease. 

1 Narayan v. GMntaman (1881), 

5 Bom. 393. 

2 Murugcsam Pillai v. Maniclca- 
vasdka Pandam (1917), 44 T. A. 98; 

40 Mad, 402; 21 0. W. N. 761; 

19 Bom. L. R. 456; Abliimin 
Goswami v. Shy arm Ohara, n Nandi 
(1909), 36 I. A. 148, at p. 164; 

36 Calc. 1003, at p. 1013; 14 

C. W. N. 1, at p. 10 ; 11 Bom. L. R. 

1234, at p. 1247 ; Prosunno Kumari 
Debya v. Golab Chand Baboo (1875), 

2 I. A. ',145' ' 14; B. ; L, R/ 450 ; '23 
W. R. 0. R, 253; Gnasambanda 
Pandara Sannadhi v. Vein Pandaram 
(1899), 27 I. A, 69 ; 22 Mad. 271 ; 4 
C. W. N. 329 ; 2 Bom. L. R. 597 ; Go- 
pal Pass (Mohunt) v. Kerpamm Bass 
(Mohunt), Ben. S. D. A. 1850, p. 250 ; 

Jnanamjan Banerjee v. Adoremomy 
Dassee (1909), 13 C. W. N. 805 ; Ga- 
it esh Dharnidhar Maharajdev (Shri) r, 

Keshavrav Gobind Kulgavhar (1890), 15 
Bom, 625 ; Yidyapurna Tirtha Swami 


v. Vidyanidhi Tirtha Swami (1904), 27 . ! 

Mad. 435, at pp. 439, 456 ; Shibessuree 

Debia (Maharanee) v. Motkooranaih ! 

Acharjo (1869), 13 M. I. A. 270 ; 13 [ 

W. R. P. 0. 18 ; Narayan v. Ohinia - j 

man (1881), 5 Bom. 393; Collector I 

of Tkana v. Eari Sitaram (1882), 6 ( 

Bom. 546 ; N allay appa Pillian v. 

■ Ambalavahand Pandam Sannadhi 
(1903), 27 Mad. 465; Sambanda, 

Mudaliyar v. Nan asambandapa ndara 
(1863), 1 Mad. H. C. 298. When the 
property has been acquired by 
Government under the Land Acquisi- 
tion Act (Lof 1894, s. 31 (2)), the award 
may direct investment of the compen- 
sation money in Government securi- 
ties, Shiva New y. Nagappa (1905), 29 
Mad. 117 ; Kamini Debi v. , PramatJia 
Nath Mooherjee (1911), 39 Calc, 33 ; 

Ramprasanna Nandi Chowdhuri v. 

Secretary of State (1913), 40 Calc. 895. 

3 See Narayan v. GMntaman (1881), 

5 Bom. 393, ' 



566 REPUDIATION. [CHAP. XIX. 

other manager except under circumstances which justify an 
alienation . 1 

Limitation. As to the limitation for a suit to set aside such lease, see Act LX, of 1908, 
Schecl. 1, Art. 134 ; and as to the law under the Limitation Act of 1877, 
Ahhiram Goswami v. Shy am a Char an Nandi (1909), 36 I. A, 148 ; 36 Gale. 
1003 ; 14 C. W. N. 1 ; 11 Bom. L. B. 1234 ; followed in Shyam Chand Jin 
(Sri Sri I shwar) v. Bam Kanai Gkose (1911), 38 I. A. 76 ; 38 Calc. 526 ; 15 
C. W. N. 417 ; 13 Bom, L. B. 421. 

As to the alienation of the interest of the grantor in property upon which 
endowments have been charged, see ante, p. 549. 

Repudiation. An act in excess of his powers by a manager or other trustee 
Avoidable, and subject to the law of limitation can be repudiated 
by a subsequent holder of the office , 2 or by any other person 
interested in the trust. 

In the case of a mutt an unauthorized alienation by the head would 
apparently enure for the life of the grantor, 3 or at any rate during his tenure 
of office, provided, at any rate, that the service of the mutt be not prejudiced 
thereby. 

The successor The shebait o r other manager of an endowment is bound by 
bound by acts. ac t s 0 £ the previous incumbent, but not by acts 

done in fraud of the trust . 4 

Limitation. The right of a manager to sue to recover property of the endowment 
unlawfully alienated by his predecessor commences at the date of his 
accession to office. 5 * * 


1 Ahhiram Goswami v. Shama been held over sixty years under a 
Charan Nandi (1909), 36 I. A. 148; lease, ChaJcalingam Filial v. Mmjandi 
SO Calc. 1003; 14 C. W. N. 1 ; 11 Chettiar (1896), 19 Mad. 485. 

Bom. L. R. 1234; Muthusamier v. 2 See Mahomed v. Ganapati (1889), 
Sreemethamitki S wamiyar (Sree) (1913), 13 Mad. 277; Jamal Sdheb v. Mur - 

38 Mad. 356; J nanartjan Banerjee agya Swami (1885), 10 Bom. 34. 
v, Adoremoney Dassee (1909), 13 C. 8 See Ahhiram Goswami v. Shyama 
W. N. 805; Badha Bullubh Chund v. Charan Nandi (1909), 36 I. A. 148 ; 
Juggut Chunder Chowdree (1826), 4 36 Calc. 1003; 14 G. W. N. 1; 11 

Ben. Sel. R. 151 (new edition, 192) ; Bom, L. R. 1234 ; Jamal Saheb v. 

Prosunno Moyee Dossee v. Koonjo Murgaya Swami (1885), 10 Bom. 34 ; 

Beharce Choivdhree , W. R. 1864, C. R. Muthusamier v. Sreemethamitki Swa- 
157 ; Juggessur Buttobyal v. Boodroo miyar (1913), 38 Mad. 356. 

Narain Roy (1869), 12 W. R. C. R. 4 Goluck Chunder Bose v. Rtighoo 
299; Tayabunnessa Bibee v. Sham nath Sree Chunder Roy (1872), 1 

Kishore Roy (Kuwar) (1871), 7 B. L. R. B. L. R. 337, note; 17 W. E. B R.' 

621 ; 15 W. R. C. R. 228 ; Prosunno 44. 

Kumar Adhihari v. Saroda Prosunno 5 Mahomed v, Ganapati (1889), 13 
Adhikari (1895), 22 Calc. 989; Mad. 277 ; Vedapuratti v. Vallabha 

Narasimha Chari v. Gopala Ayyamgar (1890), ibid. 402 ; Sathianama Bha« 

(1905), 28 Mad. 391; Palaniappa rati v. Saravanabagi Ammal (1894), 

Chetty v. Deivasikamony Pandam 1 8 Mad. 266. See Nilmony Singh v, 

(1917), 44 I. A. 147 ; 21 C. W. N. Jagaba/ndha Roy (1896), 23 Calc. 586 ; 

729 ; 19 Bom. L. R. 587. Necessity Gnasambanda Pandora Samiadhi v. 

’was presumed where the land had f tin Panda-ram (1899), 27 I. A, 69 ; 
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A right of adverse possession may be acquired against an Adverse 
Idol or his shebait 1 or against any endowment. po^e^om 

Possession of debutter property which is adverse against some of the 
shebails is necessarily adverse against all of them. 2 

Adverse possession during a previous office holder's time bars his 
successor. 3 

As to a suit for a declaration of right to the offerings to the idol, see 
Jalandhar Thakur v. Jharula Das (1914), 41 I. A. 267 ; 42 Calc. 244 ; 18 
C. W. N. 1029 ; 16 Bom. L. R 845. 

The manager may be sued as manager for debts lawfully Debts of 
contracted by his predecessor, although they were not expressly Sander, 
charged upon the endowed property . 4 

A decree untainted by fraud or collusion which is made in a Decree binds 
suit by or against a shebait as representing the idol or against successor * 
the head of a mutt as representing the mutt is binding on suc- 
ceeding shebaits 5 or heads of the mutt, as the case may be . 8 

Property belonging to an endowment may be attached or Attachment 
sold under a decree properly made against the trustee or manager of properfcy * 
as such , 7 but it cannot be attached or sold in pursuance of a 
decree passed against the trustee or manager personally . 8 

Where it is so attached 9 or sold 10 the manager may assert the rights 
of the endowment by a claim or suit, as the case may be. 


23 Mad. 271 ; 4 C. W. N. 329; Mahanta v. Be joy Mahore Shame 

2 Bom. L. R. 597 (hereditary office). (1901), 6 CL ' W. N. 178 ; Jharula Das 

1 See Damodar Das v. Lakhan Das v. Jalandhar Thakur (1912), 39 Ga-lc. 

(Adhikari) (1910), 37 I. A. 147 ; 37 887; S. C. on appeal, Jalandhar Tha- 

Calc. 885; 14 C. W. N. 889; 12 Mr v. Jharula, Das (1914), 41 I. A. 

Bom. L. R. 632; Pandurang Balaji 267; 42 Calc. 244 ; 18 C. W. N. 1029 ; 

v. Dnyanu (1911), 36 Bom. 135; h 16 Bom. L. R. 84 5 ; Nagendra Nath 

Bom. L. R. 1169. Mukerjee v. Probal Chandra Mukerjee 

2 Jnananjan Banerjee v. Adoremoney (1912), 17 C. W. N. 964. 

Dassee (1909), 13 0. W. 1ST. 805. 6 Manikka VasaJca Desikar v. Bala « 

3 Chidambaram Chetti v. Minammal gopala Krishna Chetty (1906), 29 

(1898), 23 Mad. 439. Mad. 553 ; Subindr a v. Budan (L8S5), 

4 Daivasihamani Pandara Sannidhi 9 Mad. 80. 

(Srimath) v. Noor Mahomed Rouihan 7 Pmmada Nath Ray v. Poorna 
(1907), 31 Mad. 47. Chandra Boy (1908), 35 Calc, 691 ; 

5 Prosunno Kumar i Debya v. Golab 12 C. W. N. 550. 

Chard Baboo (1875), 2 L A. 145; 14 8 Bishen Chard Basawut v. Nadir 

B. L. E. 450 ; 23 W. R. C. R. 253 ; Bossein ( Syed } (1887), 15 I. A. 1 ; 

S. C. in Court below (1873), 11 15 Calc. 329 ; Ram Krishna Maha- 

■B. L. R. 332; Banjii Sinha Bahadur paira v. Padma Charan Deb Gosivmni 

(Baja) v. Basunta Kumar Ghose (1908), (Mohuni) (1902), 6 C. W. N. 663. 

12 CV W. N. 739; Gora Chand Lurki 9 Jogendra Nath Bar Jcar v, Gobinda 
y . Makhan Lai Chakravariy (1907), Chandra, Butt (1908), 35 Calc. 364 ; 

11 C, W. N. 489 ; Krishna Kissore 12 C. W. N. 310 ; Bhojahari Pal v. 

Chakravarti v. Sukha Sindhu Sanyal Bam Lai Das (1901), 6 C. W. N. 63. 

(1906), 10 C. W, N. 1000; Tulsidas 10 Amur Chand Ilundu v. Nani 
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The sale does not give the purchaser any right as shebait. 1 

Devolution of Trust or Management . 

Where the terms of the grant creating the endowment 
provide for the devolution of the trusteeship or managership 
they should be followed . 2 

For instance, a grant to a gosavi and his disciples in perpetual suc- 
cession. 3 

Where it was provided that the succession should be “ shishya shishya- 
r;ukrame 55 (disciple following disciple), it was held that a disciple could 
succeed a co-disciple. 4 

In the absence of evidence of the endower having laid down 
a rule of succession, the usage which has been observed in the 
selection of a successor in the particular institution should be 
followed . 5 

“ In determining who is to be entitled to succeed as mohunt in such a 
case as the present, the only law to be observed is to be found in custom 
and practice, which must be proved by testimony, and the claimant must 
show that he is entitled according to the custom to recover the office and 
the land and property belonging to it. This has been laid down by the 
Committee in several cases. 5 5 6 


Gopal Mulcerjee (1907), 12 C. W. N. Muttu Ramalingd Seiupati (Rajah) v, 

308 ; Ram Krishna Mahapatra v. Perianayagum Filial (1874), 1 I. A. 

Padma Char an Deb Goswami [Mohunt) 209; Vurmah V alia (Rajah) v. 

(1902), 6 C. W. N. 663. Vurmah Mutha {Ravi) (187 6), 4 I. A. 

1 Jalandhar Thalcur v. Jharula 76 ; 1 Mad. 235, at p. 250 ; LaJmr 

Das (1914), 41 1. A. 267 ; 42 Calc. 244 ; Puri {Mohunt) v. Puran Nath {M 0 - 

18 C. W. N. 1029 ; 16 Bom. L. R. 845 ; hunt) (1915), 42 I. A. 115; 37 All. 

post, p. 573. 298 ; 19 C. W. N. 718 ; 17 Bom. L. B. 

2 See Sitapershad v. Thalcur Dass 475 ; Ram Parkash Das {Mohunt) v. 

(1879), 5 0. L. B. 73; Bishambhar Anand Das {Mohunt) (1816), 43 

Das v. Drigbijai Singh (1905), 27 All. I. A. 73 ; 43 Calc. 707 ; 20 0. W. N. 

581 ; 9 C. W. N. 914 ; Ram Chunder 802; 18 Bom. L. B. 490 ; Ramji' 

Adhikaree v. Ram Jeebun Adhikaree Dass (Mahanth) v. Lachhu Dass (1902), 

(1869), 12 W. B. C. R. 427 ; Raj 7 C. W. N. 145; Rangachariar v. 

Krishna Dey v. Bipin Rehary Dey Yegna Dikshatur (1890), 13 Mad. 524, 

(1912), 40 Calc. 245; 17 C. W. N. 591. at p. 534; Sitapershad v. Thalcur 

3 Khusalchand v. Mahadevgiri Dass (1879), 5 G L. B. 73 ; Gajapaii 

(1875), 12 Bom* H. C. 214. v. Bhagavan Das (1891), 15 Mad. 44 • 

4 G opal Chandra Ghakrabarty v. Basdeo v. Gharib Das (1890), 13 All. 

Radharaman Das Babaji (1911), 16 256 ; Raj Krishna Dey v. Bipin Behary 

C. W. N. 108. Dey (1912), 40 Calc. 245 ; 17 C. W, JN. 

5 JanoH Debi (Srimaii) v. Sri 591. 

Gopal Acharjia { 1882), 10 I. A. 32 ; 6 Genda Puri v. Chhaiar Puri 

9 Calc. 766 ; 13 G L. B. 30 ; Greed- (1886), 13 I. A. 100, at p. 105 ; 

haree Doss y. Nundo Kishore Doss 9 All. 1, at p. 8 ; Ramji Dass (Ma- 

Mohunt (1867), 11 M. I. A. 405, at hanth) v. Lachhu Dass (1902), 7 

p. 428 (see p. 421) ; 8 W. B. E G 25; C. W, N, 145, 


1 
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Tiie same principle is applicable .to -The dharmakmia 1 of a devasthanctm 
or temple. 1 2 3 

In one case an unbroken usage for nineteen years was held conclusive 
evidence of a family arrangement for turns of management. 3 

As to a temple belonging to the Balia vacharya Gossain sect, see Mohan 
Lalji v. Gordhan Lalji Maharaj (1913), 40 1. A. 97 ; 35 All. 283 ; 17 C. W. N. 

740; 15 Bom. L. B. 606. 

As to the appointment oimohunis, see post , pp. 571, 572. 

There may be an hereditary right of managership or sebait- Hereditary 

right. 

Such right only applies when the person in question is qualified to 
perform the duties of the office. 4 

Such right must be proved. 5 It may have been provided for in the 
grant, as is usual in the case of a private religious endowment, 6 or may be 
established by usage. 

In providing for the succession by inheritance to the management of an 
endowment the rules laid down in the Tagore case, 7 prohibiting the creation 
of estates of inheritance inconsistent with the general law of inheritance, 
apply. 8 

Where the right to manage a religious or charitable endowment, without 
any beneficial interest in the endowed properties, is vested in a joint Hindu 
family the senior male member of such a family is, until a partition is 
effected, 9 entitled to exercise the right. 10 

In a family governed by the Mitakshara school of law, when the right 
of management of the debutter property belongs to the family, a member 
of the family becomes on birth entitled to be shebait. 11 

In the absence of custom an hereditary priestly office apparently descends Females, 
in default of males through females. 12 

A female cannot be archaka in a Saivite temple. 13 


1 Manager. Vol. 47, at p. 65 ; 9 B. L. R. 377, at 

2 Ramalingam Tilled v. Vythi - pp. 394, 395 ; 18 W. R. 0. R. 359, at 

l ingam Pillai (1893), 20 I. A. 150; p. 364, ante, p. 532. 

16 Mad. 490 ; Appasami v. Nagappa 8 Gnanasambcmda Pandara San- 

(1884), 7 Mad, 499. nadhi v. Vein Pandamm (1899), 27 

3 Ramanathan GhefM v. Murugappa I. A. 69, at p. 78 ; 2 Mad. 271, at 

CheUi (1906), 33 I. A. 139 ; 29 Mad. p. 281 ; 4 C. W. N. 329, at p. 332 ; 2 

283 ; 10 C. W. N. 825. Bom. L. R. 597. 

4 See Mohan Lalji v. Gordhan 9 As to partition, see post , p. 575. 

Lalji Maharaj (1913), 40 I. A. 97; 10 Thandavaroya Pillai v. Sktmmu- 

.35 All 283; 17 C, W, N. 740; gam Pillai (1908), 32 Mad. 167. See 

15 Bom. L. R. 606 ; Suwdarambal Purappavanalingam Ghetti v. Nulla - 

Amnial v. YogavanaguruIcJcal (1914), sivanChetti (1863), I Mad. H. C. 415, 
38 Mad. 850. at p. 417. 

5 Appasami v. Nagappa (1884), 7 11 Ramchandra Panda v. Ram 

Mad. 499. Krishna Mahapaira (1906), 33 Calc. 

3 Collector of Moorshedabad v. 507. 

Shibessuree (Ranee) (1872), 11 B. L. R, 12 SUarambhat v. Siiaram Ganesh 

86, at p. 116 ; 18 W. R. C. R. 226, at (1869), 6 Bom. H. C. A. C. 250 ; see 
: p, 228. ante, p. 557. 

7 Jutlendromohun Tagore v. Ganen - 13 Sandarambal Ammal v. Yoga 

dro Molmn Tagore (1872), IT A, Sup. vamgamhMl (1914), 38 Mad. 850, 
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For instances of hereditary trustees of religious endowments, see 
Gnanasambanda Pandafa Sannadhi v. Vein Pmdaram (1899), 27 L A. 69; 
23 Mad 1 ; 4 C. W. N. 329; 2 Bom. L. R 597 ; NanaMai v. Shriman 
Goswami Girdhariji (!$&&), 12 Bom. 331 ; Amasami Pittaiv . Bamakrishm 
Mud ali ar (1900), 24 Mad. 219. 

Section 63 of the Madras Court of Wards Act (I (Mad. €.) of 1902) is 
as follows : — 

If a ward is the hereditary trustee or manager of a temple, mosque, or 
other religious establishment or endowment, the Court, notwithstanding 
anything contained in s. 22 of the Religious Endowments Act, 1863, 1 may 
whTclTward V ma ^ e suc ^ aiTan g emen ts as it thinks fit for the discharge, during the ward- 
hereditary ' ship, of the ward’s duties as trustee or manager, provided that for the direct 
and personal management of the religious affairs of any such institution, 
establishment, or endowment the Court shall appoint suitable persons 
other than officers of Government,and that the Court shall, as far as possible, 
restrict superintendence to the preservation of the property belonging to 
the institution, establishment, or endowment. 

The instructions to Collectors and Estate Collectors on this subject are 
to be found in Standing Order 1 55 of the Madras Court of Wards. 


"Powers of 
Court in 
regard to 
religious en- 


trust ee or 
manager. 


Powers of 
manager as 
to appoint- 
ment. 


Right of 
founder. 


A molmnt or other head of an endowment cannot alter the 
succession , 2 nor can he provide for the succession after the 
person appointed by him . 3 

In the absence of express provision in the grant, or of 
usage, or in the case of omission by the person entitled to 
nominate to the office the right to nominate a manager or shebait 
reverts to the founder or his heirs . 4 


1 XX. of 1863, post, p. 595. 

2 Mamji Dass (Mahanth) v. Lachha 
Dass (1902), 7 C. W. N. 145 ; Bumun 
Doss ( Molmnt ) v. Ashbul Doss (Mo- 
hunt) (1864), 1 W. R. C. R. X60. 

3 Greedharee Doss v. Nundkishore 
Dutt Molmnt (1863), Marsh, 573; 
2 Hay, 633; approved on appeal 
(1867), 11 M. I. A. 405, at p. 428 ; 
8 W. R. P. C. 25. 

4 Greedhareejee ( Gossdmee Sree) v. 

Mumanlolljee Gossamee (1889), 161. A. 
137 ; 17 Calc. 3 (public religious 

endowment) ; Sheoratan Kunwari v. . 
Mam Pargash (1896), 18 All. 227 
(public temple) ; ChandranathClialcra- 
barliv.Jadabendra Cfialcrabarti (1906), 
28 All. 689 (ditto); Mohan Lalji v. 
Madhsudan Lola (1910), 32 All. 461 
(ditto) ; Sheo Prasad v. Aya Mam 
(1907), .29 All. 663 (Sikh religious 
endowment); Jai Mansi Kwmvar 
(Mussamat) v. Ghatiar Dhari Sing 
(1870), 5 B.; H R, 181; & C, Peel 


Koonwur v. Chuttur Dharce Singh 
(1870), 13 W. R. C. R. 396 (temple) ; 
Jiori Dasi Debi v. Secretary of State 
(1879), 5 Calc. 229; 4 C. L. E. 77; 
S. C. on appeal Mam Lai Mookerjcc 
v. Secretary of Slate (1881), 8 I. A. 
46 ; 7 Calc. 304; 10 C. L. R. 349 
(charitable endowment) ; Jagannath 
Prasad Gupta v. Runjit Singh (1897), 
25 Calc. 355 (endowment for idol) ; 
Jagadindra Nath Roy Bahadur (Maha- 
rajah) v. Hemanta Kumari Debi 
(Rani) (1904), 31 I. A. 203, at p. 208 ; 
32 Calc. 129, at p. 399 ; 8 0. W. N. 
809, at pp. 818, 819 ; 6 Bom. L. R. 
765 ; Mohan Lalji v. Gordhan Lalji 
Mahairaj (1913), 40 I. A. 97 ; 35 All. 
283 ; 17 C. W. X. 740 ; 15 Bom. L. R, 
606; Gopal Ohunder Bose v. Kurlick 
Chunder Dey (1902), 29 Calc. 716; 
Kunjamahi Dasi v. Nibitnja Bthari 
Das (1915), 20 C. W. N. 314 ; Gam- 
anga Sahu v. Sudevi Mata (19.17), 40 
Mad. 612. * 



CHAP. XIX.] -“mutts / 1 571 

The right of management of family properties devoted to charities 
ordinarily descends to the heirs of the donor except in the few cases where 
the office is descendible to a single heir. 1 

When the family of the shebait appointed by the founder dies out, the 
skebaitship would revert to the family of the original grantor. 2 

Failing an appointment by the person entitled to appoint 
the Court will appoint . 3 

A right as manager or to appoint a manager may be acquired 
by prescription . 4 

The practice as to the appointment of mohunts or other 
heads of mutts or muttams (monasteries) varies in accordance 
with the custom of the particular institution* which must be 
proved by evidence in each case . 5 

As to evidence of the fact of election, see Lahar Puri v. Puran Nath 
(1915), 42 I. A. 115 ; 37 All. 298 ; 19 C. W. N. 718 ; 17 Bom. L. R. 475. 

Usually one of the chelas , i.e. persons initiated by the deceased or 
retiring mohunt , would be selected, 6 by act inter vivos or by will 7 by the head 
of the mutt, such appointment being generally subject to confirmation by 
the mohunts of neighbouring mutts of the same sect. 8 On failure of such 


1 Bethuramasioamiar v. Meruswa- Dass ( Mahanih ) v. Laclihu Pass 

miar (1909), 34 Mad. 470. (1902), 7 C. W. N. 145 ; Lahar Puri 

2 Raj Krishna Dey v. Bipin Behary v. Puran Nath (1915), 42 I. A. 115 ; 

Dey (1912), 40 Calc. 251 ; 17 C. W. N. 37 All 290 ; 19 C. W. N. 718 ; 17 

591 ; Madhub Chandra Bera v. Barat Bom. L. R. 475. 

Kumari DeU (Srimati Rani) (1910), c See Gunes Gir v. Amrao Gir 
15 0. W. N. 126; Pital Das Babaji (1807), 1 Ben. Sel. R. 218 (2nd ed., 

v. Protap Chandra Banna (1909), 11 291); Ramji Dass (Mahanth) v. 

C. L. J. 2. Lachlm Dass (1902), 7 C. W. N. 145 ; 

3 Raj Krishna Dey v. Bipin Behary Sheoprolcash Dass (Mohunt) v. Joyram 

Dey (1912), 40 Calc. 251 ; 17 C. W. N. Doss (1866), 5 W. K. M. A. 57. 

591, which sec as to the principles 7 Probate of such will is not neees- 
which will guide the Court in making sary, Baisnav Charan Das Bairagi v, 
an appointment. Kishore Dass Mohanta (1911), 15 

4 Annasami Pillai v. Ramahrishna C. W. N. 1014. 

Mudaliar (1900), 24 Mad. 219 ; Rama - 8 Ramji Dass ( Mahanih ) v. Laclihu 

nathan Chetty v. Muragappa Cheity Das (1902), 7 C. W. N. 145; Land 

(1903), 27 Mad. 192 ; S. C, on appeal Agents of Zillah Hoogly v. Kishnammd 

(1906), 33 I. A. 139; 29 Mad. 283 ; Dundee , Ben. S. D. A, 1848, p. 253 ; 

10 C. W. JST. 824 ; 8 Bom. L. R. 498 ; Greedharce Doss v. Nundokissore Doss 

see Damodar Das v. Lakhan Das(Adhi- Mohunt (1867), 11 M. 1. A. 405 ; 8 
Jcari) (1910), 37 I. A. 147 ; 37 Calc. W. R. P. C. 25; Primhakpuri Guru 

; 885 ; 14 C. W. 1ST. 889 ; 12 Bom. L. R. Sitalpuri v. Gangabai ( 1887), XI Bomu 

632. 514; Ramalingam Pillai v. Vyihi- 

6 Greedharee Doss v. Nundohissore lingam Pillai (1893), 20 I. A. 150 ; 

Doss Mohunt (1867), 11 M. I. A. 405 ; 16 Mad. 490 ; Madho Das v. Kamta 

8 W.R.P.C.25; Genda Puri v. Gha- Das (1878), 1 AIL 519 ; Rama Nooj 

tar Puri (1886), 13 I. A. 100 ; 9 All. I; Doss ( Mohunt ) v. Debraj Doss (Mo- 

Ramalingam Pillai v. Yythilingam hunt) (1839), 6 Ben. Sel R. 262 (new 

Pillai (1893), 16 Mad. 490; Ramji edition, 328). 


Prescriptive 

right. 

Appointment 
of mohunt. 


Condition. 
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appointment the appointment would usually be made by such neighbouring 
mohunts, 1 ’ 

The ordinary rule is that among the Sanyasis generally no chela has a 
right as such to succeed to the property of the deceased guru ; he must 
be nominated by his gum, such nomination being generally confirmed by 
the mohunts of the order, or in default of such appointment, he must be elected 
by the mohunts and principal persons of the sect in the neighbourhood. But 
this is not a universal rule, and in some cases, according to custom, the princi- 
pal chela succeeds as of right even without such appointment or formal 
election ; but apparently even then an election or a recognition by members 
of the sect is necessary . 2 * 

In one case it was said, cc The ordinary rule is that the maths of the same 
sect in a district, or maths having a common origin, are associated together, 
the mohunts of these acknowledging one of their number (who is for some 
reason pre-eminent) as a head ; and on the occasion of the death of one 
the others assemble to elect a successor out of the chelas or disciples of the 
deceased, if possible ; or if there be none of them qualified, then from the 
chelas of another mohunt After the election the chosen disciple is installed 
on the gucldi of his predecessor with much ceremony . 55 3 

In one case 4 the mohunt' s power to appoint his successor was limited to 
members of the Adhinam^ a disciple of which founded the mutt in question. 

There is authority that in the absence of a duly appointed moJiunt the 
disciples of a mutt cannot sue for a declaration that a person claiming the 
office has not been duly appointed , 6 but it is submitted that the refusal of 
relief iu such a suit might compel an appointment which might afterwards 
turn out to be infruetuous. 

Except where he is justified by the terms of the endowment 
in making an appointment, a mohunt has no power to attach 
any condition to the interest to be enjoyed by his appointee . 7 


1 See Ckmcs Gir v. Amrao Gir (1807), 
I Ben. Sel. R. (2nd ed., 291) ; Dhun - 
sing Gir v. Mya Gir (1806), 1 Ben. Sel. 
R. 153 (2nd ed., 202) ; Bamrutun Das 
v. Bunmalee Das (1806), 1 Ben. Sel. 
R. 170 (2nd ed., 202) ; Narain Das v. 
Brindabun Das (1815), 2 Ben. Sel. R. 
151 (new edition, 192) ; Madho Das 
v. Kamta Das (1878), 1 All. 539. The 
Court of Sudder Bewany Adalut in 
Bengal ordered an assembly of 
mohunts to be convened to determine 
a right of succession (Surubammd 
Purbut v. Deo Sing Purbut (1810), 
1 Ben. Sel R. 296 (2nd ed., 396), 
and to instal the person in whom 
the right might be vested ( Ganga 
Das v. Taluk Das (1810), 1 Ben. Sel. 
R. 309 (2nd ed,, 414). Such pro- 
cedure is scarcely possible at the 
present time. 

2 Bamdhan Puri ( Gossain ) v. Dab 

mir Puri (Gossain) (1909), 14 0, W- N. 


191 ; see Gopal Dass ( Mohunt ) v. 
Kerparam Dass (Mohunt), Ben. S. D. 
A. 1850, p. 250. 

3 Dowlut Geer ( Gossain ) v. Bissessur 
Geer (1873), 19 W. R. 0. R. 215; 
H. H. Wilson’s “ Religion of Hindus,” 
p, 51 ; Narain Das v. Brmdabun Das 
(1815), 1 Ben. Sel. R, 151 (new 
edition, 192). 

4 Giyana Samhandha Pandam San - 
nadhi v. Kandasami Tamhiran (1887), 
10 Mad. 375. 

5 A religious institution, 

G Srinivasa Swami v. Ramanuja 
Gliariar (1890), 22 Mad. 117. See, 
however, post, p. 577, note 10. 

7 Greedharee Doss v. Nundkiskore 
Duit Mohmt (1863), Marsh, 573 ; 

2 Hay, 633 ; affirmed on appeal, 11 
M. I. A. 4054 8 W. R. -P; a : 25.\ See : 
Gajapati v. Bhagamm Doss (1891), 15 
Mad. 44, at p. 45. 
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Alienation. 

Except it be justified by the terms of the endowment or by 
usage, 1 a right of management, 2 or a trust or a power of appoint- 
ment of a trustee or manager, 3 or an office attached to a temple 
or other endowment, 4 cannot be alienated or devised 5 by the 
holder. 

A disqualified person, such as a female or a non-Hindu, cannot delegate 
the office. 6 

Ho proof of usage will justify an alienation for the pecuniary benefit of 
the alienor, 7 or for the purpose of altering the form of worship. 8 

A right to receive offerings, 9 or a turn of worship 10 is not 
ordinarily alienable. 

Under special circumstances the alienation of religious offices and rights 
of worship to persons standing in the line of succession and capable of 


1 See Bajaram v. 6hmesA(lS98), 23 6 8undarambalAmmalv. Yogavam- 

Bom. 131, followed in Manjunalh v. gumkkal (1914), 38 Mad. 850. 
Shankar (1914), 16 Bom. L. R. 593 ; 7 Vurmah Valia (Rajah) v. Vurmah 

Rangasami v. Ranga (1892), 16 Mad. Muiha (1876), 4 I. A. 76 ; 1 Mad, 

146. 23 5 ; Narasimha Thalta Acharya v. 

2 Rajeshwar Mullick v. Gopeshwar Anantha Bhatta (1881), 4 Mad. 391 ; 

Mullick (1907), 34 Calc. 818; 11 C. Kuppa Gurukal v. Dorasami Gurukal 

W. N. 782; S. C. 35 Calc. 226 ; 12 C. (1882), 6 Mad. 76; Sundaramhal Am- 

W. H. 323. mal y. Yogavanagurukkal (19\A), ^S 

3 Qnasambanda Pandara Smmadhi Mad. 850. 

v. Vein Pandaram ( 1899), 27 I. A. 69 ; 8 Venhatarayar v. Srinivasa Ay - 

2 Mad. 271 ; 4 C. W. N. 329 ; 2 Bom. ycmgar (1872), 7 Mad. H. C. 32. 

L. B. 597 ; Vurmah Valia (Rajah) v. 9 Puncha Tfiakur y. Bindeshri 

Vurmah Mutha (Ravi) (1876), 4 I. A. Thalcur (1915), 19 C. W. N. 580. Cf. 

76 ; 1 Mad. 235 ; Rajeshwar Mullick Sukh Lai v. Bishamhluir (1916), 39 

v, Gopeshwar Mullick (1907), 34 Calc. All. 196. As to the alienation of the 

828 ; 110. W. N. 782 ; S. C. 35 Calc. income of a temple, see Venkatara - 

226; 12 0. W. N. 323; Rup Narain mana Ayyangar v. Kasturimnga 

Singh v. Junko Bye (1878), 3 C. L. R. Ayyangar (1916), 40 Mad. 212, at 

112 ; Rama Varma Tambar an v. p. 222. 

Raman Nayar (1882), 5 Mad. 89; 10 Rajeshwar Mullick v, Gopeshwar 

Subbarai/udiiv. Kotayya (1892), 15 Mad. Mullick (1907), 34 Calc. 818 ; 31 

389 ; Kannan v. Nilakandan (1884), C. W. 3ST. 782 ; S. C. 35 Calc. 226 ; 12 

7 Mad. 337 ; Alagappa Mudaliar v. 0. W. N. 323 ; VJcoor Bossy. Qhunder 

Sioarasundara MtidaMar , 15 Mad. 211. Sekur Boss (1865), 3 W. R. 0. R. 152. 

* Lakshnanaaswami NaiduY. Ran- See Burga Bibi v. Chanchul Ram 

gamma (1902), 26 Mad. 31 ; Keyahe (1881), 4 All. 81. In Jati Kar v. 

Mata Hotel Kanni v. Yadattil Vella - Mukunda Beb (1911), 39 Calc. 227 ; 

yangot (1868), 3 Mad. H. C. 380; 16 C. W. N. 129, effect was given to a 

Narayana v. Ranga (1891), 15 Mad. transfer which has been acted upon 

183; Mallika Basi (Srimati) v. for twenty-five years. A custom per- 

Raiammam Chakermrli, 1 0. W. N. 493. mitting such alienation was proved in 

5 Rajeshwar Mullick v. Gopeshwar Mohamaya Beki v. Haridas Haidar 

Mullick (1907), 34 Calc. 818; 11 C. (1914), 42 Calc. 455 ; 19 C. W. N. 208. 

W. N. 782 ; S. 0. 35 Calc. 226 ; 12 0. This was a ease of turns of worship at a 

W. H, 323. public temple (Kalighat, near Calcutta), 
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Limits of 
alienation. 
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endowment 
of idol. 


Attachment. 


performing the worship and other functions connected with it will be upheld 
if there be no impropriety in the transaction. 1 Such alienation would fre- 
quently amount to nothing more than a renunciation of the right. 2 

An assignment for the purpose of carrying on the debsheba 3 and making 
provision therefor has been upheld. 4 

A transfer to a dejure manager by a de facto manager who has acquired 
a right to the property by prescription will be upheld. 5 

A right to set aside an assignment may be barred by the law of 
limitation. 6 

When an alienation is permissible, the form of it is immaterial. 7 

When a right of management or an office connected with an 
endowment is alienable, it can only be alienated in such a way 
that the trust may be carried out . 8 

An endowment in favour of a family idol is not so permanent 
as. a public endowment . 9 Provided that the concurrence of 
all the members of the family can be obtained, the idol and its 
property can be transferred to another family for the purpose 
of carrying on the worship , 10 and there is authority that with 
the consent of the whole family the dedicated property can be 
converted into secular property and appropriated by the 
members of the family . 11 

A right of management or of trusteeship , 12 an office con- 
nected with a temple or other endowment , 13 or a right of 


1 Mancharam v. Pranshankctr 
(1882), 6 Bom. 298 ; Sitarambhat v. 
Bitar am Ganesh (.1869), 6 Bom. H. C. 
250 ; Baroda Oharan Butt v. Hemlata 
Bassi (1908), 13 C. W. N. 642 ; 
Nirod Moh-ini Bassi v. BMbodas Pal 
Bewasin (1909), 36 Calc. 975; 13 
C. W. N. 1084. See, however, Nara- 
yana v. Manga (1891), 15 Mad. 1 83. 

2 See Sitarambhat v. Sitaram Ganesh 
(1869), 8 Bom. H. C. A. 0. 250. 

3 The worship of the deity. 

4 Jadubindu OdMkaree v. Lake- 
nauth Geree (1863), Marsh, 303 ; 2 
Hay, .160 ; Khctterchunder Ghose v. 
Mari , Das Bundopadhya ( 1 890), 1 7 
Calc. 557. 

5 See Annasami Pillay v. Rama- 
krishna Mudaliar (1900), 24 Mad. 
219. 

® See Kannan v. Nilakandan (1884), 

1 Mad. 337. 

7 See Jati Kar v. Muhunda Beb 
(1912), 39 Calc. 227 ; 16 C. W. N. 129. 

8 See ante, p. 559. ^ 


9 Ante, pp. 54 S, 549. 

10 Khetterchunder Ghose v. Ilari Bas 
Bundopadhya (1890), 17 Calc. 557, 
followed in Baroda Oharan Butt v» 
Hemlata Bassi (1908), 13 G. W. H. 
242. 

11 Doorganaih Roy ( Konwar ) v. 
Ram Chunder Ben (1876), 4 I. A. 52, 
at p. 58; 2 Calc. 341, at p. 347; 
Gobinda Kumar Roy Chowdhury v. 
Bebendra Kumar Roy Chowdhury 
(1907), 12 C. W. N. 98. See Mudhnb 
Chandra Bern v. Barat Kumar i IhU 
(Srimati Rani) (1910), 15 O. W. N. 
120 ; Bharma Das Mmuiol w Cost a 
Behary Mandat (193.1), 16 C. W. N. 29. 

12 Durga Bihi v. Chandml Ram 
(1881), 4 All. 81 ; Juggurrmth Roy 
Chowdkry v. Kishen Per shad Burmah 
(1867), 7 W. R. C. R. 266. 

13 Rajaram v. Ganesh (1898), 23 
Bom. 131; Bubo Misser v. Brinibas 
Misser (1870), 5 B. L. R. 617; 14 
W. R. 0. R, 409 ; Govind Lahshman 
J oshi vMamkrishna Mari J osM ( 1 887), 
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worship , 1 or the right of an idol to receive voluntary offerings , 2 
cannot be attached or sold in execution of a decree . 3 

A right to the surplus profits of the sheba cannot be attached if the 
amount be not ascertained . 4 

There is no objection to the sale of the right, title, and interest of a 
servant of the temple in land belonging to the temple which he holds as 
remuneration for his services . 5 

Public endowments and religious offices are naturally in- Partition, 
divisible, though modem custom has sanctioned a departure 
in respect of allowing the parties entitled to share to officiate 
by turns, and of allowing alienation within certain restrictions . 6 

A right to manage a family idol, a temple, or religious Mode of 
endowment, when such right belongs to a coparcenary, may be 
partitioned bv allotting to the coparceners an alternate recurring 
period of worship or holding in proportion to their shares, if 
the nature of the endowment renders it possible . 7 

The Court will give effect to a family arrangement for the due execution 
of the service of the temple in turn or in some settled order or sequence . 8 
In one ease, where there were two idols belonging to the family, an arrange- 
ment by which one of the heirs took one of the idols and the property 
endowed for the worship thereof, and the other took the other idol and 
property, was approved by the Court . 9 


12 Bom. 360 ; Durga Bibi v. Chanchal 298 ; Mitia Kunth AudMcarry v. Neer - 
Bum (1881), 4 All. 81. See Jalandhar unjun Audhicarry (.1874), 14 B. L. JR. 
Tlutkur v. Jharula Das( 1914), 4 I. A. 166,* 22 W. R. 0. R. 437; Anund 
267 ; 42 Calc. 244 ; 18 0. W. N. 1029 ; Moyee Chowdhrain v. Boyhantnath Boy 
36 Bom. L. R. 845. (1867), 8 W. R. C. R, 193 ; Bhatta- 

1 Kalicharan Gir Qossain v. Bangshi chary a J s “Law of the Joint Hindu 

Mohan Das Baboo (1871), 6 B. L. R. Family,” pp. 452, 453. As to the 
727 ; 15 W. R. 339. law of limitation, see Act IX. of 1908, 

2 Shoilojanund Ojha v. Pea,ry Cha - Sched. 1, Art. 131; Eshan Churtder 

ran Dey (1902), 29 Calc. 470 ; 6 C. Roy v. Monmohini Bassi (1878), 4 
W. N. 728. Calc. 683; Gopee Ids sen Gossamy 

3 Acts V. of 1908 (Civil Procedure v. Thakoor Boss Gossamy (1882), 8 

Code), s. 60; XIV. of 1882 (Civil Calc. 807 ; 10 C. L. R. 439; Gaur 
Procedure Code), s. 266. Mohan Chowdhry v. Madan Mohan 

4 Juggurnath Boy Chowdhry v. Chowdhry (.1871), 6 B. L. R. 352'; 

Kishen Pershad Surmah (1867), 7 15 W. R. C. R. 29 ; Nubkissen Miller 

W. R. C. R. 266. v. Hurrischimdcr Milter (1818), 2 

5 Lotlikar v. Wagle (1882), 6 Bom. Morley’s Dig. 146. 

59 6, 8 Bamamlhan Chetli v. Murugapa 

« Trimbak v. Lakshman (1895), 20 Chetli (1906), 33 I. A. 139 ; 29 Mad. 
Bom, 495, at p. 501. See ante , p. 574. 283 ; 10 0. W. N: 824 ; 8 Bom, L. R. 

7 Sethuramaswamutr v. Meruswa - 998. 

miar (1909), 34 Mad. 470 ; Bajeshwar 9 Elder widow of Baja Chillier 
Midlick v. Gopeskvar Midlick (1907), Seinv. Younger widow of Baja Chutter 
34 Calc. 828; 11 C. W. N. 782 ; Man- Bern (1807), 1 Ben. Sel. R. 180 (new 
charam v, Pranslumkar (1882), 6 Bom, edition, 239). 
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In a Bombay casis 1 the High Court on a partition gave the custody of 
the family idol and of the property appertaining thereto to the senior; 
member of the family, reserving to the other members a right of access ; 
but it is ordinarily the practice to allot to each of the coparceners the worsh ip 
and custody in “ pahs ” or turns. 2 It is submitted that the latter .practice 
is the right one. 

There is nothing to prevent an offering by a particular member of the 
family, although it may not be his turn of worship at the time. 3 

As to the partition of places of worship and sacrifice and property 
dedicated to an idol or to other religious or charitable purposes, see ante, 
p. 342. 

Suits. 

Suit for breach Persons interested in a religions or charitable endowment, 

Such as worshippers 4 or devotees of an idol or members of the 
founder’s family , 5 are entitled to bring a suit complaining of a 
breach of trust with reference to the funds or property belonging 
to the endowment , 6 or insisting upon the worship being properly 
performed , 7 or the trust carried out . 8 

They can also sue for a declaration that the mofvimi or 
shebait or other manager of the endowment has by his mal- 
administration disqualified himself from holding the office . 9 

1 Bamodardas Maneklal v. XJliam- Raghunathdas (1899), 23 Bom. 057 ; 

ram MarnMal ( 1892), 17 Bom. 271, Chiniaman Bajaji Dev v. Dhondo 

at p. 288. Ganesh Dev (1888), 35 Bom. 012. 

2 See Milta Kunth Audhicarry v. This will include priests worshipping 

Neemnjim Audhicarry (1874), 14 on behalf of pilgrims at a shrine 

B. L.R. 166; 22 W. R. C. R. 437; Manoimr Ganesh Tambekar v. Lakhmi- 

Amend Moyee Chowdhrain v. Boy- ram Goiindram (1887), 12 Bom. 247 ; 

Icantnath Roy (1867), 8 W. R. C. R. S. G. on appeal Gkotahl Lakhmimm 

193. The refusal to deliver up the v. Manohar Ganesh Tambekar (1899), 

idol to a person entitled to a turn 26 L A, 199; 24 Bom. 50 ; 4 0. W. N. 

gives a right of suit ; Dehendro Nath 23 ; 2 Bom. L. E. 516. 

Mullich v. Odit Churn Mullich (1878), fi Chiniaman Bajaji Dev v. Dhondo 
3 Calc. 390; Anund Moyee Chowdk - Ganesh Dev (1888), 15 Bom. 612. 

rain v, Boglcaninalh Roy (1867), 8 6 Radhahai v. GMmnaji (1878), 3 

W. R. 0. R. 193 ; Gaur Mohan Bom. 27. See Sathappayyar v. Be- 

Ohowdhry v. Madan Mohun Chowdhry riammi (.1890), 14 Had. 1. 

(1871), 6 B. L. R. 352 ; 15W. R.C. R. 7 See Dhadphale v. Gurav (1881), 
29 ; Esiian Chumder Roy v. Mon-mo- 6 Bom. 122 ; T hackers ry Detent j v, 
him, Demi (1878), 4 Calc. 683 ; Gopee Ilurbkum Nursey (1882), 8 Bom. 132. 
Kishen Gossamy v. Thakoordass 8 Ram Narain Singh v, Ihimoon 

Gossamy (.1882), 8 Calc. 807 ; 10 Paurey (1874), 23 W.’b. C. Li. 70; 

C. L. R. 439. K. K. Bhattachaiya’s Panchcmvrie Mull v. Chumroolall 

“ Law of Joint Hindu Family," p. (1878). 8 Calc. 563; 2 C. Ll R.' 121 ; 

462. Brojomohun Doss v. I/urrololl Bow- 

3 Sonet Dei v. Fakir 0 hand (1913), (1880), 5 Calc. 700 ; 6 U L. R. 58; 

35 All. 412. Ilemumyird Dasi v. Nobin G/tcmd 

4 Sajedur Raja Chowdhuri v. Gour GIme (1882), 8 Calc. 788 ; II G. L. R, 

Mohun Das Baishnav (1897), 24 Calc. 370. 

418; Jugal K Shore v Lak&hmandm 9 See Mohun Does v. Luichmun 
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The plaintiff's right to an account in such a suit depends upon his Account, 
pleading and proving a distinct breach of trust. 1 

Section 92 of the Civil Procedure- -Code 2 enacts as follows : — Suit with 

“ (1) In the case of any alleged breach of any express or constructive res B e ^ t e ^ ow . 
trust created for public purposes 3 of a charitable or religious nature, or meats, 
where the direction of the Court is deemed necessary 4 for the administra- 
tion of any such trust, the Advocate-General, or two or more persons 5 
having an interest in the trust 6 and having obtained 7 the consent in writing 
of the Advocate- General 8 may institute a suit, whether contentious or not, 
in the principal Civil Court of original jurisdiction or in any other Court 
empowered in that behalf by the Local Government within the local limits 
of whose jurisdiction the whole or any part of the subject-matter of the 
trust is situate to obtain a decree— 

“ (a) removing any trustee ; 9 
44 (b) appointing a new trustee ; 10 


Dass (1880), 6 Calc. 11; 6 0, L. R. v. Kanno Dei (1903), 26 All. 162, 

265 ; Thacker sey Dewraj v. Hurbhum differing from Ramayyangar v. 

Nursey (lSSo) y 8 Bom. 432; Sathap - Krishnayyangar (1886), 10 Mad. 185. 

payar v. Periasami (1890), 14 Mad. 8 The consent must authorize the 
1 ; Ghiniaman Bajaji Dev v. Dhondo persons by name, Gopal Dei v. Kanno 

Gmiesh Dev (1888), 15 Bom. 612. Dei (1903), 26 All. 162, and cannot 

1 Brojomohun Doss v. Hurrololl include matters outside the terms of. 

Doss (1880), 5 Calc. 700; 6 C. L. R. the consent, Hussein Miyan (Sayad) 

58. v. Collector of Kaira (1895), 21 Bom. 

2 Act V. of 1908. This section 257. * 

re-enacts with some alteration, s. 539 9 Sajedur Raja Ghowdhuri v. Gour 

of Act XIV. of 1882. Mohun Das Baishnav (1897), 24 Calc. 

* Sathappayar v, Beriasami (1890), 418. See Damodhar Bhat v. Bhogilal 

14 Mad. 1 ; Jugalkishore v. Lahsk- (1899), 24 Bom. 45. This applies to 

mandas Raghunathdas (1899), 23 a de facto as well as to a de jure 

Bom. 659. As to what is a public trustee, see Budree Das Mukirn v. 

trust, see post, p. 585. Ghooni Lai Joliurry (1906), 33 Calc. 

4 See Budree Das Mukim v. Ghooni 789, at pp. 805, 806 ; 10 C. W. N. 

Lai Johurry (1906), 33 Calc. 789, at 581, at pp. 587, 589; and the fact 

p. 809 ; 10 C. W. A. 581, at p. 590. that the de jure trustee has lost his 

5 A suit instituted by one plaintiff right by the law of limitation does 

cannot be put right by the addition not prevent a suit, Lakshmandas 

of another plaintiff, Darves Haji Raghunathdas v. Jugal Kishore (1896), 

Mahomed v. Jainudin (1906), 30 22 Bom. 216. Where the alienation 

Bom. 603 ; 8 Bom. L. R, 751. of property is the ground of removal 

6 Sajedur Raja Ghowdhuri v. Gour it is not necessary to make the alienee 

Mohun Das Baishnav (1897), 24 Calc. a party, Huseni Begum v. Collector 

418; Jugalkishore v. Lakshmandas of Moradabad (1897), 20 All. 46. 

Raghumthdas (1899), 23 Bom. 659 ; 1 0 This includes the case where the 

Manohar Ganesh Tambekar v. Lakhmi- defendant is not the lawful trustee, 

ram Govindram (1887), 12 Bom. 249 ; and the trusteeship is therefore 

S. C. on appeal Ghotalal Lakhmiram v. vacant, see Neti Rama J ogiah v 

Manohar Ganesh Tambekar (1899), Venkatacharulu (1902), 26 Mad. 450. 

26 1. A, 199 24 Bom. 50 ; 4 C. W. N. See, however, Srinivasa Swami v. 

23 ; 2 Bom. L. B. 516 ; Ghiniaman Ramanuja Chariar (1890), 22 Mad. 

Bajaji Dev v. Dhondo Ganesh Dev 117. It is not necessary to claim 

(1888), 15 Bom. 612. consequential relief (Act I. of 1877, 

7 Consent after the institution of s. 42), Rama Jogiah v. Venka- 

the suit is not sufficient, Gopal Dei iaclmndu (1902), 26 Mad. 450. New 

II. L. ■ ■ ' ■ 2 P • 
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“ (c) vesting any property in a trustee ; 

“ (d) directing accounts and enquiries ; 1 

“(e) declaring what proportion of the trust property or of the interest 
therein shall be allocated to any particular object of the 
trust ; 

“ (/) authorizing the whole or any part of the trust property to be let, 
sold, mortgaged, or exchanged ; 

Ci (g) settling a scheme ; 2 or 

“ (h) granting such further or other relief as the nature of the case may 
require, 3 

“(2) Save as provided by the Religious Endowments Act, 1863, 4 no 
suit claiming any of the reliefs specified in sub-s. (1) shall be instituted in 
respect of any such trust as is therein referred to except in conformity with 
the provisions of that sub-section.” 5 

This last provision disposes of the decisions which held that the corre- 
sponding provisions of the previous Codes of Civil procedure were permis- 
sive and not mandatory. 

Referring to the corresponding section of the previous Code of Civil 
Procedure, 6 the Bengal High Court said, 7 “ The real object of the special 
provisions of s. 539 seems to us to be clear. Persons interested in any 
trust were, if they would all join, always competent to maintain a suit 
against any trustee for his removal for breach of trust ; but where the join- 
ing of all of them was inconvenient or impracticable, it was considered 
desirable that some of them might sue without joining the others, pro- 
vided they obtained the consent of the Advocate-General or of the Collector 
of the district ; and this condition was imposed to prevent an indefinite 
number of reckless and -harassing suits being brought against trustees by 
different persons interested in the trust. Where this condition is fulfilled 
and the risk of harassing suits being brought against .trustees is thus 
guarded against, there is no reason why suits brought under the section 
should be restricted in any other way.” 

For a summary of the results of s. 92 of the Civil Procedure Code and 
of the Religious Endowments Act, see Mullah’s u Code of Civil Procedure,” 
3rd ed., p. 207. , 

A suit for one of the above purposes, but including a claim for the 


or additional trustees may be ap- 319; Damodarbhat v. Bhogilal Kar- 
pointed, although such appointment sondas (1899), 24 Bom. 45. 
may not be in conformity with the 3 See Jamal-uddin v. Mujtaba 
original constitution of the trust, Husain (1903), 25 All. 631, at p. 035 ; 

JPrmjag Doss Ji Varu Mahant v. Budree Das Mukim v. Chooni Lai 

Tirwmala Srirmvgacharlavaru (1905), Johurry (1906), 33 Calc. 789, at p. 810 ; 
28 Mad. 319. 10 C. W. N. 581, at p. 591. 

1 See Ghazaffar Husain Khan v. 4 Act XX. of 1863, post, pp. 585, 
Jawar Husain (1905), 28 AIL 112. ct seq. 

2 A scheme may be framed even 5 See LuUfurmissa BiU v, Nazir mi 
with respect to a temple which is BiU (1884), 11 Calc. 33; Wajid Ali 
subject to the control of a committee ; Shah v. Dianat-ulJah Beg (1885), 8 
Silharanm Cheity v, Subramania Iyer All. 31. 

(Sir 3.) (1915), 39 Mad. 700. The « Act XIV. of 1882. 

scheme is liable to alteration. Prayag 7 Sajedur Baja Ghowdhuri v. (Jour 

Doss Ji Varu Mahant v. Tirumala Mohun Das Baishnm (1897), 24 Calc, 
Srirangacharlavaru (1905), 28 Mad, 418, at p. #5. 
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recovery of trust property from the hands of a third party to whom it 
had been improperly alienated is within this section. 1 

A suit lies against the committee of management of a temple 
receiving annually from Government a sum of money for the purpose of 
religious worship by the Advocate- General acting on behalf of the public 
to compel them to a due execution of their particular acts of duty. 2 

It has been held that this section has no application to — 

(а) A suit for a declaration that the plaintiff is a trustee, 3 

(б) A suit for a declaration of a right of management which is actually 
being exercised by the plaintiff A 

(c) A suit for a declaration of the right, of the plaintiff to appoint a. 
manager of a mutt 5 

(d) A suit between two private parties claiming certain rights as 
managers. 6 

(e) A suit for the declaration of the existence of a trust. 7 

(/) A suit by worshippers at a temple for a declaration that the election 
of certain persons to the office of dharmalcarta 8 is void. 9 

(g) Suits brought not to establish a public right, but to remedy a 
particular infringement of an individual right. 10 

It has been held that suits not brought for any of the purposes specified 
in the section “being merely claims by trustees against persons who are 
strangers to the trust and who set up a title hostile thereto, such as 
alienees and mere trespassers holding adversely thereto, are not within 
the section.” 11 


1 Sajedur Raja Choivdhuri v. Gour (1903), 25 All. 631, followed in Dasond- 

MoJiun Das Raishnav (.1897), 24 Calc. hay v. Muhammad Abu Nasar (1911), 

418, followed in Ghazajfar Husain 33 All. 660. 

Khan v. Yawar Husain (1905), 28 8 Manager. 

All. 112. As to whether a separate 0 Srinivasa Ghana, r v. Raglmva 

suit may be necessary to obtain Chariar{\%91), 23 Mad. 28. 

possession, see the last- mentioned 10 Budree Das Muhim v. Chooni Lai 
case, and Keti Rama Jogiah v. J dhurry (1906), 33 Calc. 789, at 

V enkaiacharulu (1902), 26 Mad. 450. p. 807 ; 10 0. W. JST. 581, at p. 589; 

2 Trim, hah Gopal Parichah v. Jawahra v. Akbar Husain (1884), 

■ .Krishna, rao Pandurang (1909), 33 7 All. 178, differing from Jan Ali v. 

Bom. 387. See Attorney General v. Ram,nath Mundul (1882), 8 Calc. 32; 

Brodie (1846), 4 M. L A. 191 ; Mayor 9 0. L. B. 43, see Lutifunnissah Bibi 

of Lyons v. Advocate-General of v. Nazirun Bibi (1885), 11 Calc. 33 ; 

Bengal (1875), 3 I. A. 32; 1 Calc. Zafaryab Ali v. Bakhtawar Singh 

303 ; 26 W. B. C. B. 1. (1883), 5 All. 497; Mohiuddin v. 

3 Miya v. Barn Sahab Santi Miya Sayiduddin (1893), 20 Calc. 810. 

(Sayed) (1896), 22 Bom. 496; Budree 11 Budree Das Muhim v. Chooni Lai 
Das Muhim v. Chooni Lai J olimry Johnny (1906), 33 Gale. 789, at 

(1906), 83 Calc. 789, at p. 810 ; 10 p. 805 ; 10 C. W. N. 581, at p. 587 ; 

C. W. N. 583, at p. 590. Ayaiunnessa Bibi v. , Kulfu Khalifa 

4 Navroji Manekji Wadia v. Dastur (1914), 41 Calc. 749 ; 19 C. W. X. 234 ; 

Kharsedji Maucharji (1903), 28 Bom. Strinivasa Ayyangar v. Strinimsa 

20. Swami (1892), 16 Mad. 31 ; Venkata- 

5 Giyana Sambandha Pandam San - ram, ana Ayyangar v. Kasturiranga Ay- 

nadhi v. Kandasami Tambimn (1887), yangar ( 1916) y 40 Mad. 212; Muham- 
10 Mad. 375. mad Abdullah Khan vdKallu (l%99), 21 

6 Manijan Bibee v. Khadem Hossein All. 187; Malhar Bkagmnt v. Kara* 

(1904), 32 Calc. 273. sinha Krishna (1912), 37 Bom. 95 ; 

? JamafuMin y. Mupaba Husain 14 Bom. L. B. 941 ; Ghelabai Qa/vvi* 


Cases to which 
section has no 
application. 
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Appeal. A relator who is not a party to the suit cannot appeal. 1 

Execution- of- The directions in a scheme framed under this section may be enforced 

scheme. in execution on application by persons interested. 2 

Powers of The powers conferred upon the Advocate- General by the above section 

Collectors. m ay, outside the Presidency towns, be, with the previous sanction of the 
Local Government, exercised also by the Collector or by such officer as the 
Local Government may appoint in this behalf. 3 
Duty of The Advocate- General, or Collector, as the ease may be, in giving his 

Advocate- consent to the institution of a suit must exercise his judgment in the mat ter, 

OreneraJ or , , . . ■ ■ 

Collector. and see not only whether the persons suing are persons having an interest 

in the trust, but also whether the trust is a public trust of the kind con- 
templated by the section, and whether there are primd facie grounds 
for thinking that there has been a breach of trust. Where the form of the 
permission shows that he has omitted to exercise his judgment, the omission 
is a mere irregularity. 4 

He should only give such consent if it be such a suit as he would consider 
himself justified in filing at the relation of such two persons in his own 
y name. 6 

There must be some dispute in existence of such a public nature that 
the intervention of the Advocate-General or Collector is necessary to decide 
if and by whom a suit should be brought to establish public rights. 6 

Removal of When a shelait, viohuni, trustee, or* other manager has by 
trustee, etc. b^ach of trust or otherwise shown himself to be incompetent to 
carry on the duties of the; trust, the Court can remove him . 7 

A trustee who does not keep proper accounts, misappropriates moneys 
and makes false claims against the trust properties should be removed. 8 

A bond fide claim to property which actually belongs to the endowment 
is not by itself ground for removing a manager ; 9 but an assertion of a right 
to treat the property as his private estate might justify his removal. 10 

The non-performance of customary religious ceremonies may amount 
to a breach of trust if funds, whether from voluntary contributions or other- 
wise, are available. 11 


shankar v. V deram 1 char am (1911), 36 4 Sajedur Baja Chowdhuri v. Gout 

Rom. 29 ; 13 Bom. L. R. 989 ; see Gha - Mohun Das Baishnav (1897), 24 Calc. 
zaffar Eusain Khan v. Yawar Husain 418 ; Act V. of 1908 (Civil Procedure 
(1905), 28 All. 112 ; Hassan ( Kazi ) v. Code), s. 99. 

Sagun Bakrishna (1899), 24 Bom. 170 ; 5 Sulemanv. Ismail {Shaikh) (1915), 

V ishvanath Govind Deshmane y. Bam - 39 Bom. 580; 17 Bom L. R. 625. 

bhai (1890), 15 Bom. 148 ; Lakslman - 6 Manijan Bibee v. Khadem Hossein 

das Parashrani v. Ganpatrav Krishna ( 1 904), 32 Calc. 2 73, at p. 276. 

(1884), 8 Bom. 365, see ante , p. 576. 7 See Act XX. of 1863, a. 14, 

1 Jan Mahomed v m Nurudin (Syed) past, pp. 590, 591. 

(1907), 32 Bom. 155; 9 Bom. L. R. 8 Miyaji v. Ahmed Sahib (Sheikh) 
996. (1908), 31 Mad. 212. 

2 Bra, yog Doss Ji Yam, Mahant v. 5 Muhammed Jafar v, Muhammed 
Tirumala Sriravgacharlavam (190$), Ibrahim (1900), 24 Mad. 243. 

; 28 Mad. 319 ; see Damodarbhat v. 10 Chiniaman Bajaji Dev v. Dhondo 
Bhogilcd Karsondas ( 1899), 24 Bom. Ganesh Dev (1888), 15 Bom. 612. 

45 ; 1 Bom. L. R. 509. 11 Mayalwar Beddiar v. Namberu - 

3 Act V. of 1908, s. 93, mol Chettiar (1899), 23 Mad. 298, 
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A person holding land assigned for the support of an idol subject to the 
performance of the ceremonies of worship of the idol who fails to perform 
the required service may be compelled to do so, and on refusal may be 
removed. 1 

“ Courts of equity in England have always allowed themselves some 
latitude in dealing with the trustees of a public charity who under a mistake 
have misapplied the funds of the institution, and we think that we can 
similarly allow ourselves some degree of latitude in dealing with the 
managers and pv jar is 2 of public Hindu temples who for a long time have 
been accustomed to deem themselves owners of the temples of which in 
law they are only trustees, managers, and priests, and to overlook the past 
while taking care that for the future the administration of the temple is 
placed on a sound footing. The judgment in the Chinchwad case, 3 4 while 
it established the jurisdiction of the Courts to deal with the managers of 
public Hindu temples, and, if necessary, for the good of the religious endow- 
ment to remove them from their position as managers, did not, we think, 
intend to lay down a hard and fast rule that every manager of a shrine who 
arrogated to himself the position of owner should be removed from his trust. 

. . . Each case must, we think, be decided with reference to its own cir- 
cumstances. 55 4 

In the absence of fraud or dishonesty mere misconduct or mistake as 
to his position does not compel a Court to dismiss a manager. 5 It may in 
some cases appoint a committee to supervise and control him, and frame 
a scheme for the management of the trust. 6 

On the removal of the manager a successor would then have 
ter be appointed by the person entitled to make the appointment, 7 
and in default of such appointment the Court will appoint a fit 
successor, 8 or will, if necessary, frame a scheme for the adminis- 
tration of the trust. 

As to the power of the Court to appoint new trustees or managers of 
public religious endowments in cases to which Act XX. of 1803 is applicable, 
namely, in the case of public religious endowments which might have been 
taken charge of by the Boards of Revenue under Bengal Regulations XIX. 
of 1810, and Madras Regulations VII. of 1817, see post, p. 083. 

Neither the Trustees and Mortgagees Powers Act 9 nor the Trustee Act 10 
: has any application to charitable or religious trusts. 

1 Mohesh CJmnder Chuckerbutiy v, Narayan Sitaram ( 1896), 21 Bom. 556, 

Koylash Chunder Chuckerbutiy (1869), 7 Ante , pp. 568 el seq. As to the 

11 W. R. C. R. 443. form of decree when the person suing 

2 Priests. is entitled to nominate the successor, 

3 Ghiniaman Bajaji Den y. Dhondo see Sathappayyar v. Periascmi (1890), 

Ganesh Dev (1888), 15 Bom. 612. 14 Mad. I. 

4 Damodar BJiatji v. Bhat Bhogilal 8 See ante, p. 571. 

Kasandas (1896), 22 Bom. 493, at 9 XXVIII. of 1866. Dinsha Ma- 

pp. 494, 495. nelcji Petit (Sir) v, Jcmseiji Jijibhai 

5 Annaji Raghunaih Gosavi v. (Sir) (1908), 33 Bom. 509. 

Narayan Siiaram (1896), 21 Bom. 10 II. of 1882. Gopu Kolandavelu 

556 ; Sivasankama v. Vadagiri ( 1 889), Chetiy v Sami Boyar (1905), 28 Mad, 

13 Mad. 6. ' “ 517. 

6 Annaji Baghumth Gosavi y. 
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Statutory provisions for the Superintendence of Charitable and 
Religious Endowments. 

Bengal Regu- Bengal Regulation XIX. of 1810 1 vested in the Boards of 
ousio. " * Revenue and Commissioners the general superintendence of all 
lands granted for the support of mosques, Hindu temples, 
colleges, and for other pious and beneficial purposes, and of all 
public buildings, such as bridges, samis , 1 2 kattras. , 3 and other 
edifices, 4 and made provisions for giving effect to such super- 
intendence. 

Madras Regu. By Madras Regulation VII. of 1817, framed under the 
of ill?'" 11, above Regulation, the general superintendence of all endow- 

ments granted for the support of colleges, or for other beneficial 
purposes, and of all public buildings, such as bridges, choultries , 5 
or eliuUrums , 6 or other edifices in the Madras Presidency, were 
vested in the Madras Board of Revenue. 7 The general super- 
intendence; of escheats was likewise vested in the Board of 
Revenue, 8 

So far as religious endowments are concerned, these Regulations have 
been repealed . 9 

These .Regulations were intended to be supplemental to existing 
remedies . 10 They apply to endowments created after the date of the 
Regulations, as well as to prior endowments . 11 

Appropriation These Regulations 12 require the Board of Revenue, 13 and in 
me«ts. the ease of Bengal the Board of Commissioners also, to take 
care that all endowments, the general superintendence of 
which are vested in them, are duly appropriated to the purpose 
for which they were destined by the Government or individual 
by whom such endowments were granted. 


1 Repealed in Assam by Act V. of 10 Powiamhala Mudaliyar v. Vara- 

' 1897, and in the North-Western guna Rama Pandia Chinmtambara 
Provinces by Act VIII. of 1884. (1872), 7 Mad. H. C. 117. 

2 Buildings for the shelter and 11 Venhatachala Filled v. ' Taluy 

accommodation of travellers. Board, Saidapet (1911), 34 Mad. 375 ; 

3 Market places. Sivayya v. Rami Reddi (1899); 22 

' 4 S. 2. Mad. 223. 

5 Shelter for travellers. 12 Ben. Reg. XIX of 1810, s. 3; 

6 Places where refreshment is given Mad. Reg. VII. of 1817, s. 3. 
gratuitously, especially to Brahmins. 13 In A j mere the Chief Commis- > 

7 S. 2. sioner discharges the functions of the 

8 Ben. Reg. XIX. of 1810, s. 7 ; Board of Revenue, Reg. III. of 1877, 

Mad. Reg, VII. of 1817, s. 0. s. 3. 
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There were also provisions 1 as to the repair of public edifices and the 
disposal of ruined buildings. 

They are bound to prevent endowed lands from being Misappropria. 
appropriated to private uses or in any other mode contrary tl0n ‘ 
to the intent and will of the donor . 2 

There were to be local agents, of whom the Collector was to Agents, 
be one, in each district . 3 .■ Tv- ■ / , 

The duty of the agents is to ascertain and report the particulars of 
endowments, the names and particulars of the then trustees and managers, 
and all vacancies and casualties with full information as to the pretensions 
of claimants, and to recommend fit persons where the nomination vests 
in Government or any public officer. 4 

The Regulations give power to appoint trustees, managers, Appointment 
and superintendents in those cases in which the nomination 0 wustec8, 
has usually rested with the present or former Government, or 
with a public officer, or of right appertains to Government, in 
consequence of no private individual being competent and 
entitled to make sufficient provision for the succession to the 
trust and management . 5 

Under this provision the Board of Revenue can appoint hereditary Appointment 
trustees when such appointment does not interfere with any subsisting of trustees * 
rights. 6 

This provision was not intended to limit the jurisdiction of the Courts 
to the cases contemplated in it, but rather to provide against the finality 
of erroneous orders that may be passed by the Board of Revenue under 
the Regulation. 7 

Section 15 of the Bengal Regulation and s. 14 of the Madras Regulat ion Saving of 
save the rights of individuals to recover by due course of law lands or build- P rivate rights, 
ings which had been appropriated under colour of the Regulations and 
compensation in damages for any loss or injury unduly sustained by 
.them. , . ' 

The Board cannot arbitrarily put an end to an arrangement permanently Termination 
■ " of arrange- 

_______ — _ — ______ — _____ _ — . — ___ — — ' - — — — — . rnent, or 

■ ■ ■ superintend- ■' 

4 Ben. Reg. XIX. of 1810 , ss. 3, 4, Mad. Reg. VII. of 1817, s. 13. This once, 

and 6; Mad. Reg. VII. of 1817, cannot be done without first dLs- 
ss. 3, 4. missing the existing trustee, Venkata- 

2 Ben. Reg. XIX. of 1810, s. 5; chain Pillai v. Taluk Board, Saidapet 

Mad. Reg. VII. of 1817, s, 5. (1011), 34 Mad, 375, 

3 Ben. Reg. XIX. of 181.0, ss. 8, 9; a Ganamihi Ayyar v. Vedavyasa 

Mad. Reg, VII. of 1817, ss. 7, 8. Alasingha JBhattar {Sri) (1000), 29 

* Bern Reg. XIX, of 1810, ss. Mad. 534. 

10-13; Mad, Reg. VII. of 1817, 7 Ponnambala Mudaliyar v. Faro- 
es. 9-12. guna Mania Pandia Ohinnalmnhiar 

* Ben. Reg. XIX* of 1810, s. 14: (1872), 7 Mad. H. 0, 117. 
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made by them, but may do so only for just and sufficient reasons . 1 The 
Board of Revenue can devest itself of its right of superintendence . 2 

These Regulations still apply to charitable endowments, 
except in Assam 3 and the North-Western provinces, 4 but so 
far as religious endowments are concerned, they were repealed 
by the Religious Endowments Act, 5 which is in force throughout 
India except in the Presidency towns and the Bombay Presi- 
dency, where it is in force in Kanara only. 

It is competent to the Madras Board of Revenue, with the 
written consent of the Governor in Council and of the District 
Municipal Council, to make over to such municipal council the 
management and superintendence of any endowment vested 
in the Board by Madras Regulation VII. of 1817 ; and there- 
upon all powers and duties which attach to such Board of 
Revenue in respect thereof shall attach to such municipal 
council as if they had been specifically named in such Regula- 
tion. 6 There is a similar provision in the Madras Local Boards 
Act, 1884 * 

The scope of the Religious Endowments Act, 1868, 8 is to 
be ascertained from the preamble which recites that it is ex- 
pedient to relieve the Boards of Revenue, and the local agents 
in the Presidency of Fort William in Bengal, and the Presidency 
of Fort St. George, from the duties imposed on them by the 
above Regulations, “ so far as these duties embrace the super- 
intendence of lands granted for the support of mosques or 
Hindu temples and for other religious uses ; the appropriation 
of endowments made for the maintenance of such religious 
establishments; the repair and preservation of buildings con- 
nected therewith, and the appointment of trustees or managers 
thereof ; or involve any connection with the management of 
such religious establishments.” 

The Act applies to all public religious endowments for the support of 
which lands have been granted by preceding Governments of India and 


1 Oayinpalhi Ayyar v. Vedavyasa 
Alasiwja Bhattar {Sri) (1900), 29 
. Mad. 534. ' 

s Venkatem Naytidu v. Shatagopa 
Shri Shaiagopa Sivami (Shrivan) ( 1 872). 
: 7 Mad. E. G 77. 

3 Act V, of 1897. 

4 Act VIII. of 1884. 

5 XX of 1803. 


G Act IV. (M. C.) of 1884, s. 26 (2), 
Chairman Municipal Council of 
Majahmundry v. Susurla Venkata* 
suxirlu (1907), 31 Mad, 111. 

7 Act V. (M. C.) of 1884, s. 51 (2) ; 
V enkatacliala Pitted v. Taluq Board , 
Saidapet (1911), 34 Mad. 375, 

8 XX. of 1803. 
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by individuals, -whether they had been taken under the control of the Board 
of Revenue or not, 1 and whether they existed at the time of the passing of 
the Act or have been subsequently created. 2 It applies to religious endow- 
ments which might have been taken under the control of the above Regu- 
lations, if such Regulations had remained in force, 3 and whether or not they 
were in existence at the time of the repeal of such Regulations. 4 

The Act only applies to public trusts. It has no application to private Private 
trusts, 5 and only applies to certain religious trusts and endowments which tmsts * 
had been or might be under the management of the Government. 6 

A public endowment for religious uses has been defined 7 as “ one which Public 
distributes its benefits to all men of all classes professing a defined form of endowment, 
religion : a similar endowment for pious and charitable purposes generally 
would include, all members of the community who chose to avail themselves 
of the means afforded them by the appropriation ; every one would have 
an equal right to participate, and that at all time and at all seasons.” To 
make a trust a public trust there must be an intention to confer a benefit 
either upon the people in general or upon a class of sectaries. 8 

For instance, an endowment for the purpose of supporting and main- 
taining /afaVs, entertaining visitors, and the giving of alms. 9 

The Act applies to endowments the funds for which have been raised 
by subscription. 10 

The provisions of the Religious Endowments Act (XX. of 
1863) are as follows : — 

In the case of every mosque, temple, or religious establish- Transfer oi 
ment subject to the above Regulations which was under the 
management of a trustee, manager, or superintendent, whose trusses, 
nomination did not vest in, nor was exercised by, or was subject 
to the confirmation of, the Government, or of any public officer, 


1 Jan Ali v. Ram Nath Mundul 325; S. C. in Court below, Delroos 

(1881), 8 Calc. 32; 9 C. L. R. 433; Banoo Begum v. Ashgur Ally Khan 

Sheoratam Kumvari v. Ram Bar gash {Nawah Syud) (1875), 15 B. L. R. 167 ; 

(1896), 18 All. 227 ; Mahomed Athar 23 W, R. C. R. 453 ; Protap Chandra 

v. Ramjan Khan (1907), 34 Calc. 587. Misser v. Brojonath Misser (1891), 19 

s V enkalachala Pillai v. Taluq Calc. 275 (endowment for family idol). 

Boards Saidapet (1911), 34 Mad. 375. 6 Kalee Churn Girl v Colabi (1878), 

3 See SaturluH Setarmmnuja Char- 2 0. L. R. 129, at p, 131. 

yulu v. Nanduri SeetapaU (1902), 7 JDelroos Banoo Begum v. Ashgur 

26 Mad. 166, explaining Mutlm v. Ally Khan (Nawah Syud) (3875), 15 

Oangathara (1893), 17 Mad. 95; B. L. R. 167, at p. 184 ; 23 W. R. C. R. i 

Mahomed Athar v. Ramjan Khan 453, at p. 454. See V enkalachala 

(1907), 34 Calc. 587. Pillai v. Taluq Board , Saidapet (1911), 

4 Sivayya v. Rami Reddi (1S99), 34 Mad. 375, at pp. 381, 382. . 

22 Mad. 223; V enkalachala Pillai v, 3 See Sathapayyar v, Pe.nasami 
The Taluq Board , Saidapet (1911), 34 (1890), 14 Mad. 1. 

Mad. 375. 9 Puran Afal ( Mohunf ) v. Darshan 

6 See Sathapayyar v. Periasami Bob (1912), 34 AIL 468. 

(1890), 14 Mad. 1 (endowment for 10 Muhammad Siraj-ul-Haq v. /m* 

family of gum) ; Ashgar AM v. amud-din (1896), 19 AIL 104. 

Delroos Banoo Begum (1877), 3 Calc. 
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BELIGIOCS ENDOWMENTS ACT. [CHAP. XIX* 

the local Government was required to transfer the property 
which was under the superintendence of the Board of Revenue . 
to such manager, trustee, or superintendent. 1 ’ 

When a dispute arises as to the succession to the office of 
any trustee, manager, or superintendent to whom the property 
has been so transferred , 2 the Civil Court may at the instance 
of any person interested in the mosque, temple, or religious 
establishment or in the performance of the worship or of the 
service thereof, or of the trusts relating thereto, appoint a 
manager to act until some other person has by suit established 
his right of succession to such office . 3 

A Collector can be appointed trustee under this provision . 4 * 

No appeal lies from an order made under this provision , 6 but a High 
Court can revise v sueh order . e 

The rights, powers, and responsibilities of the trustee, 
malinger, or superintendent to whom the property is so trans- 
ferred, as well as the conditions of their appointment, election, 
and removal are the same as if the Act had not been passed 
except in respect of the liability to be sued under the Act . 7 
All the powers which might be exercised by any Board of 
Revenue or local agent for the recovery of the rent of land or 
other property so transferred may be exercised by any trustee, 
manager, or superintendent to whom such transfer is made . 8 

In the case of every mosque, temple, or religious establish- 
ment to which the provisions of either of the above regulations 
were applicable and the nomination of the trustee, manager, 
or superintendent whereof was at the time of the passing of the 
Act vested in, or might be exercised by, the Government or 
any public officer or in which the nomination was subject to 
the confirmation of Government or any public officer , 9 the Local 

1 8. 4. Jumgheri Gossamiar v. fl Gopala Ayyar v. Arunachallam 
Collector of Tcmjore (1870), 5 Mad, Chetty (1002), 20 Mad. 85. 

cum. 1 Post, pp. 590-592. 

2 III uni Ptmikhar v. Irani Nambu- 8 S. 0, 

drrpad (1881), 3 Mad. 401 ; Copula 9 S. 3. See Sitharama Chetty v. 
Ayyar v. Anmachalhm Chetty (1902), Submmania Iyer ( Sir 8,) (1915), 39 
26 Mad. 85. Mad. 700 ; Dlmrrum Singh Mohunt 

3 As to appeals, see Sultan v. Kissen Singh (1881), 7 Calc. 767; 

Aekeni Sahib v. Burnt Mglimiyar 9 0. L. B. 410. The burden of proof 
(Shaik) (1879), 4 Mad. 295. is on the person alleging that the on- 

4 Somasundara Mudaliar v. Vythi - dowment is of the class mentioned in 

linga Mudaliar (1896), 19 Mad. 285. s. 3, if a committee has been ap- 

^ /hid, pointed and has worked for many 
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Government was required once for all 1 to appoint committees 
of three or more persons to exercise the powers 2 given to the 
Board of Revenues and local agents by the above Regulations. 3 

As to the duties and powers of such committees, see post, pp. 589, 590. 

“■It cannot be contended that, owing to the neglect of Government 
to carry out the duties imposed upon them by s. 7 of that Act, the Board. of 
Revenue can be deemed to be stall invested with the powers arid duties 
which attached to the Board Under the Regulations.” 4 

Two out of three of the members of a committee so appointed cannot 
maintain a suit, 5 but a surviving member can do so. 6 

The members of the said committee were to be appointed Qualifications 
from among persons professing the religion for the purposes such amt 
of which the mosque,' temple, or other religious endowment mittCK 
was founded, or was then maintained, and in accordance, 
so far as could be ascertained, with the general wishes of those 
who were interested in the maintenance of such mosque, 
temple, or other religious establishment. The appointment 
of the committee was to be notified in the Official Gazette. 

In order to ascertain the general wishes of such persons in 
respect of such appointment, the Local Government might 
cause an election to be held under such rules (not inconsistent 
with the provisions of this Act) as should be framed by such 
Local Government. 7 

Under % 9 every member of a committee appointed as Every 
above shall hold his office for life, unless removed for mis- be appointed 
conduct or unfitness, and no such member shall be .removed removed 
except by order of the Civil Court as thereinafter provided. 8 ^ coriduet » 

A member of a committee can retire from his office of his own will. 9 Retirement 

of member. 

Section 10. — Whenever any vacancy shall occur among Provisions for 
the members of a committee appointed as above, a new member vacancies?, 

years, Pondumnga v. Nagappa (1889), 5 Muhammad Hasan (Syed) v, 

12 Mad. 366 ; Bhima Rout v. Dasara - Nazar ' Muhammad (Kazi) (1916), 
tlti Doss (1912), 40 Calc. 323, at p. 333. 1 Pat. L. J. 437. 

1 Rumcjuppa y. BMmappa (1 915), 6 Raylmnandan Ramanuja Das v„ 

39 Mad. 349. As to a change for Bihlmti Blmsan Mukerjee (19J.I), 39 
Revenue purposes, see ibid. ' Calc. 304, differing from Sand halva v. 

2 Ante, pp. 582, 583. Manjanna Sheity (1910), 34 Mad. 1. 

3 S. 7. As to giving consideration 7 Act XX. of 1863, s. 9. See 
in return for votes, see Krishnaswami standing orders of Madras Board of 
Ayyangar v. Sivasivami Udayar (1905) , Revenue, Vol. I, chap vi. 

29 Mad. 106. 8 Post , p. 591. 

4 Mahomed v, Oanapati (1889); 13 9 Timvmgada Ayyangar v. Banga* 

Mad, 277, at pp. 278, 279. ' yyangar (1882), 6 Mad. 114. . 
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shall be elected to fill the vacancy by the persons interested 
as above provided. The remaining members of the committee 
shall, as soon as possible, give public notice of such vacancy, 
and shall fix a day which shall not be later than three months 
from the date of such vacancy for an election of a new member 
by the persons interested as above provided, under rules for 
elections which shall be framed by the Local Government ; 
and whoever shall be then elected under the said rules shall be a 
member of the committee to fill such vacancy. If any vacancy 
as aforesaid shall not be filled up by such election as aforesaid 
within three months after it has occurred, the Civil Court, on 
the application of any person whatever, may appoint a person 
to fill the vacancy, or may order the vacancy to be forthwith 
filled up by the remaining members of the committee, with 
which order it shall then be the duty of such remaining members 
to comply, and if this order be not complied with, the Civil 
Court may appoint a member to fill the said vacancy . 1 

When the number is reduced to less than three, it has been held that the 
remaining members cannot perform any of the functions of the original 
committee. 2 3 

The Judge may appoint a new committee when the memberships are 
nil vacant.® 

There is no appeal from the exercise of the power given to the District 
Judge by this section, 1 but the matter can be dealt with by the High Court 
on revision, 5 

No member of a committee can be or act also as a trustee, 
manager, or superintendent of the mosque, temple, or other 
religious establishment for the management of which such 
committee may have been appointed. 

On the appointment of the committee the property of the 
endowment was to be transferred to the committee . 6 All the 


1 As to the construction of this 
section, see Vasudem Aiyar v. Nega~ 
pat am Devasl/utnam Committee (1913), 
38 Mad. 5 94 (upheld on appeal, 21*5*17). 

2 Smihetlva v. Mmijanna Shelly 
(1910), 34 Mad. 1 ; differed from in 
Sitharama Chetty v. Subramania Iyer 
(Sir S.) (1915), 39 Mad. 700, and in 
Raghunandan Ramanuja Dm v„ BiWmti 
Blmsan Muherjee (1911), 39 Calc. 304, 
See Muhammad Hasan (Syed) v. Nazar 
Muhammad (191(5), 1 Pat. L. J. 487, 

3 Mahomed Athor (Syed) y, Sultan 


Khan (1900), 4 0. W. X. 527. 

4 Meenakshi Naidoo v. Subraminya 
Saslri (.1887), 14 1. A. 1 60 ; 11 Mad. 26. 

5 Vdsudeva Aiyar v. Negapaiam 
Demsihanam Committee (1913),. 38. 
Mad. 594. A contrary view was 
entertained in Subbier v. Abhoy Nai- 
du (1915), 18 Mad. L. J. 671. 

e I.e. the property which was 
actually in the possession of the 
Board of Revenue when the Act was 
passed, Pondnranga v. Nagappa (1889), 
12 Mad, 360, at p. 808, 
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powers which might be exercised by any Board of Revenue or 
local agent for the recovery of the rent of land or other property 
so transferred can be exercised by the committee . 1 

The Act does not detail the powers and duties of the committee. They 
have apparently general powers of superintendence and control over the 
affairs of the endowment. 2 In exercising such general control, it is an 
unquestionable duty of theirs to see that the rents payable to the institu- 
tions are punctually collected and all steps legally necessary for their 
collection are duly taken. In the performance of this duty, however, the 
procedure to he observed by them is to get the managers to make the col- 
lection and perform all acts necessary for the purpose.” Taking leases in 
their own name, though not regular, is not absolutely illegal. 3 

The duty of a devastanam 4 committee consists, primarily, in seeing 
that its endowments are appropriated to their legitimate purposes and are 
not wasted. It is not a part of the duty of such a committee to interfere 
with the trustees in matters relating to ritual. 5 6 

The committee cannot alter the constitution of the temple management Additional 
established by the Board, and appoint additional trustees where some or all trustees, 
of the trustees are hereditary. The Act does not confer on the committee 
power, except for good and sufficient cause, to add to the number of trustees 
sanctioned under an existing scheme even if such trustees are not heredi- 
tary. 0 

They may appoint new trustees when there is no hereditary trustee to New trustees, 
add to the existing trustees, but this power, though discretionary, must, as. 
in the ease of all powers exercised by them, be exercised reasonably and 
in good faith, and may be controlled by a Civil Court of original jurisdic- 
tion. 7 

The committee, or at least a majority thereof, 8 has power to dismiss Dismissal of 
trustee© and superintendents of temples and of pagodas 9 or to suspend lrustees » etc * 
them 10 for due cause and for due cause only. 11 Such dismissal must be at 
a meeting and after something like a judicial inquiry. 12 

The procedure of committees should be governed by the rules applicable Procedure, 
to regular corporations. 13 


1 Act XX. of 1863, s. 12. . (1914), 38 Mad. 1176; Act II. of 1882 

2 See Kaliyanaramayyar v. Mustah (Trusts), s. 49. 

Shall Sahib (1896), 19 Mad. 395, at p. 8 Pandarungy Annachariyar v. lya- 

396. ‘ thory Mudaly (1869), 4 Mad. H; C. 443.- 

3 See Kaliyanaramayyar v. Mustah 9 Chinna Rangaiyangar v. Sub' 

Shah Saheb ( 1896), 1 9 Mad. 395, at p. braya Mudali (1867), 3 Mad. H. C. 

397. 334. 

4 Revenue applied to the support 10 Seshadri Ayyangar v. Naiaraja 

of a temple. Ayyar (l&§Sj, 21 Mad. 179. 

5 Tiruvengadaih Ayyangar v. Sr ini- 11 Cases cited in Bhima Bout v. 

vasa ThaBiachariar (1899), 22 Mad. Basarathi Bass (1912), 40 Calc. 323, 
361. at, pp. 333, 334. 

6 Ganapathi Ayyar v* Vedauyasa 12 TJmndvaraya v . Suhbayyar ( 1 899), 

Alasinga Bhattar {Sri) (1906), 29 23 Mad. 483. 

Mad. 534. 13 Ananlanar ay ana Ayyar x. Kutla- 

7 Davud Saiba (Sheikh) v. Hussein lam Filial (1899), 22 Mad. 481. As 

Baiba (1893), 17 Mad. 212 ; Thiruvm - to a quorum, see ibid. 

gadath Aiyangar v. Ponmppiengar 
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They can without leave institute such suits as may be necessary for 
enforcing their powers , 1 but the trustee or manager is the person who is 
entitled to bring suits for the property . 2 

The committee is ' not entitled to possession of the property of the 
endowment . 3 

Such committee has no power over trustees of endowments, the 
appointment of whom is not vested in Government . 4 

The Act further provided— 

“ Section 18. — It shall he the duty of every trustee, manager, 
and superintendent of a mosque, temple, or religious establish- 
ment to which the provisions of this Act shall apply, to keep 
regular accounts of his receipts and disbursements in respect 
of the endowments and expenses of such mosque, temple, or 
other religious establishment, and it shall be the duty of every 
committee of management appointed or acting under authority 
of this Act to require from every trustee, manager, and super- 
intendent of such mosque, temple, or other religious establish- 
ment the production of such regular accounts of such receipts 
and disbursements, at least once in every year, and every such 
committee ofc management shall themselves keep such accounts 
thereof.” 

Failure to submit accounts to the committee justifies the dismissal of 
the trustee . 5 

44 Section 14.— Any person or persons interested in any 
mosque, temple, or religious establishment, or in the perform- 
ance of the worship or of the service thereof, or of the trusts 
relating thereto may, without joining as plaintiff any of the 
other persons interested therein, sue before the Civil Court, the 
trustees, 6 manager, or superintendent of such mosque, temple, 7 
or religious establishment, or the member of any committee 
appointed under this Act, for any misfeasance, breach of trust, 

1 See Vcnhatasa Naidu v. Soda* 5 Anantanamycma Ayyar v. Kutta- 
(jopusmny Iyer (IStiO), 4 Mad. H. C. lam Pillai (1899), 22 Mad. 481. 

6 Even if he be an hereditary 

2 San&amurti Mudaliar v. Gkidam - trustee, Ncilesa v. Ganapali (1890), 

ham Kadan (1803), 17 Mad. 143. 14 Macl 103; Fahurudin Sahib v. 

3 Po'fidumnga v. Nagappa (1880), Ackcni Sahib (1880), 2 Mad 107. 

12 Mad. 366. 7 This would include a de facto , as 

4 Vencatabdla Krishna Gheliiyar well as a de jure manager or super- 

v. KaMyammmaiyangar (1869), 5 infcendent, see Muhammad Siraj-td- 

ad Id C. 48; JRamiengar v. Gna - Ivtq v. Jmam-ud-dvi (1896), 10 All. 
mmhanda Pandargmnnada (1867), 104, but would have no application 

hGd, 53, to a mere trespasser. 
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or neglect of duty committed by such trusteed manager, 
superintendent, or member of such committee 1 2 in respect of 
the trusts vested in or confided to them respectively, and the 
Civil Court may direct the specific performance of any act by 
such trustee, manager, superintendent, or member of a com- 
mittee, and may decree damages and costs against such trustee, 
manager, superintendent, or member of a committee, and may 
also direct the removal of such trustee, manager, superintendent, 
or member of a committee.” 

This section is not confined to those endowments the nomination to 
which has been exercised by or had vested in the Board of Re venue tinder 
the above Regulations. 3 It is generally applicable to all public religious 
endowments, whenever created, 4 to which the above-named Regulations 
would have been applicable, if they had not been repealed to the extent 
that they have been repealed. In one case 5 it was held that this section, 
although in its terms it appears to be more general than the earlier sections, 
applies in fact only to the same religious trusts to which the rest of the 
Act applies. 6 

Suits under this section can only be brought against the persons do- Against whom 
scribed in the section. 7 A suit under the section cannot be brought against he 

a person to whom the manager has by a breach of trust transferred the under Act. 
property of the endowment. 8 , The suit is personal and abates on the death 
of the defendant. 9 

The suit may be brought in forma pauperis. 10 Pauper suit. 

Provided that the cause of action be as specified in the section, it is Further relief, 
competent to the Court in such suit to give such relief beyond the relief 
specified in the section, as may be ancillary to the relief specified, as, for 
instance, to appoint new trustees and frame a scheme, 11 or to make a 


1 See Elayalwar Reddiar v. Nambe- Muhammad Siraj-ul-IJaq v. I mam-ml ■■ 
rumal Ghettiar { 1899), 23 Mad, 298. din (1896), 19 All. 104 ; Mahomed 

2 The appointment of a Sivifce to Athar v. Ramjan Khan (.1907), 34 

be trustee of a Vishnu vite temple is Gale. 587 ; Fahurudin Sahib v. Adeem 
not a breach of trust by the com- Sahib (1880), 2 Mad. 197. See, how-' 
mittee, Qandavathera Ayyangar v. ever, Jan Ali v. Ram Nath Mund ul 
Devanayya Mudali (1883), 7 Mad. (1881), 8 Calc. 32 ; 9 C. L. R. 433. 
222. 6 Kalee Churn Giri v. Golabi (1878), 

3 Shear atan Kunwari v. Ram Par- 2 0. L. E. 128, at p. 131, following 
gash (1896), 18 All. 227, at p. 231, Panchcowrie Midi v. Ohumroolall 
differing from Raghubar Dial v. Kesho (1878), 3 Calc. 563 ; 2 C1L. E. 121. 
Ramanmj Das (1888), 11 -All. 18 at * Ante, p, 585. 

p. 23 ; Qanes Sing v. Ramgopal Sing 7 See ante, p. 590, notes 6, 7. 

(4870), 5 B. L. B, App. 55, and eases 8 Sivayya v. Rami Meddi (1899), 
.ante, p. 585. 22 Mad. 223. 

4 Sivayya v. Rami Reddi (1899), 22 9 Bhima Rout v. Dasarathi Pass 

Mad. 223 ; Saiurluri Seetaramamtja (1912), 40 Calc. 323. 

Gharyulu v. Nanduri Seetapati (1902), 10 Gurusami Gkeiti v, Krishnasmni 

26 Mad. 166 ; Dhurrum Singh Molmnt Naikar (1901), 24 Mad. 419. 

v. Kissen Singh (1881), 7 Gale. 767, 11 Narayana Ayyar v. Kumarasami 

..ftt p, 770 ; 0 Q, L. R. 410 , at p. 413 ; jMudaliar (1899), 23 Mad. 537 ; see*. 
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declaration that property belongs to an institution, 1 or to deprive the 
defendants of the trusteeship or a right of puja, 2 or to restrain the super- 
intendent from removing a holy book from the temple. 3 

The Court can, when directing the removal of a trustee, order a person 
competent to appoint a new trustee to make such appointment and to 
direct the trustee removed to surrender possession of property and pay 
any damages decreed to the new trustee to be appointed, 4 

An order under s. 14. should be mandatory, not merely prohibitory. 5 

Mere error of judgment does not disqualify a member of a devasihanam 
committee. To justify the removal of such an office-holder, it must be 
shown that the further holding by him of the office is incompatible with 
the interests of the temple under the charge of the committee of which 
he is a member. 6 Of. ante, p. 580. 

The Act has no application to any suits other than those specified in 
s. 14, 7 as, for instance — 

(a) A suit to establish a right to share in the management of a 
temple. 8 

(b) A suit brought by the dJiarmaJcaria of a temple and one of its 
worshippers to compel the defendant as heir of the late manager to make 
good out of the property inherited by him the deficiency in the Devasthanam 
funds caused by breach of trust and misappropriation by the late manager. 9 

(c) A suit for the removal of a mdhmt, and for the appointment of the 
plaintiff in his place. 10 

(d) A suit by a temple officer for wrongful dismissal. 11 

(c) A suit for recovery of trust property 12 from a transferee even where 
the transaction amounted to a breach of trust. 18 


however, P setup Chandra Misses v. 
Brojonaih Misses (1S91), 19 Calc. 275. 
There is a difference of opinion as to 
whether the Court has under this 
section power to appoint a trustee. 
In Sivayya v. Rami Reddi (1899), 22 
Mad. 223, at p. 227, Sheppard, J., 
considered that such power did not 
exist. In Shcoratan Kunwari v. Ram 
Pargash (1892), 18 AIL 227, at p. 232, 
the Allahabad High Court held that 
the Court had such power. It is 
submitted that on the removal of a 
manager or trustee in a suit brought 
under this section the person ordinarily 
entitled to nominate a successor does 
not lose his right, but that in case 
of his refusing or neglecting to 
exercise such right the Court would 
have to make an appointment. 

1 Muhammad Jafar v. Muhammad 
Ibrahim (1900), 24 Mad. 243, 

2 Natesa v. Gampati (1890), 14 
Mad. 103 ; in that case the suspension 
was .withdrawn on terms. 

3 DIuimun Singh v. Kisscn Singh 
(1881), 7 Calc. 707 ; 9 C. L. R, 410, 


* Miyaji v. Ahmed Sahib {Sheikh) 
(1908), 31 Mad. 212; Giyana Sam- 
bandha Pandas a SannadM v. Kanda - 
sami TamUran (1887), 10 Mad. 375, 
at p. 508. 

5 Dhurrum Singh v. Kisscn Singh 
(188.1), 7 Calc. 767 ; 9 C. L. R. 410, 

6 Tiruvengadath Ayyangar v. Srini- 
vasa Thathachariar (1899), 22 Mad. 
361. 

7 Ante , pp. 590, 591. 

8 Agri Sharma Embrandri v. Vishnu 
Embrandri (1866), 3 Mad. H. 0. 198. 

9 Y. K. R . A, M. R. G. Jeyanga - 
rulavaru v. Hati JR. M. M. Burma 
Dossji (Sri) (1868), 4 Mad. H. C. 2. 

10 Kishore Bose Mohunt v. Kalee 
Churn Giree (1874), 22 W. E. C. R. 
364. 

11 Amin Sahib ( Syed ) v. Ihram 
Sahib (1868), 4 Mad. H. CM 12. 

13 Mahalinga Ran v. Vemhi Oho - s 
samb (1881), 4 Mad. 157 ; Virasami 
Nayudu v. Subba Ran (18 82), 6 Mad, 
54. 

13 Sivayya v. Rami Reddi (1899), 22 
Mad. 223. 



CHAP. XIX.] LEAVE TO INSTITUTE SUIT. 593 

(/) A claim as beneficiary under a deed of .trust to a. specified share 
which had been allotted to the claimant thereby. 1 

(g) A claim by the settlor claiming possession of the property on the 
ground that the trust had not been carried out. 2 

“The Act, 3 while it empowered persons to sue whose right to sue Suit indepen- 
independently of the Act may be doubtful, did not deprive any one of 
the right to sue, which he may have independently of the Act.”- 4 

Section 15.—“ The interest required in order to entitle a Nature of 
person to sue under the last preceding section need not be a twing person 
pecuniary or a direct or immediate interest, or such an interest tosue ' 
as would entitle the person suing to take any part in the manage- 
ment or superintendence of the trusts. 5 * Any person having a 
right of attendance, or having been in the habit of attending 
at the performance of the worship or service of any mosque, 
temple, or religious establishment, or of partaking in the 
benefit of any distribution of alms, shall be deemed to be a 
person interested within the meaning of the last preceding 
section,” ■ 8 

The Court has power to refer to arbitration matters in Reference w 
difference 7 in suits or proceedings instituted under the Act. 8 albitrat1011 * 

Section 18 (as amended by Act VII. of 1870) is as follows : Application 
“ No suit shall be entertained under this Act without a pre- institute suit, 
liminary application being first made to the Court for leave to 
institute such suit.” 

The Court on the perusal of the application shall determine 
whether there are sufficient prima jade grounds for the insti- 
tution of a suit, and, if in the judgment of the Court there are 
such grounds, leave shall be given for its institution. 

“ If the Court shall be of opinion that the suit has been for Costs, 
the benefit of the trust, and 9 that no party to the suit is in 


1 Kalub Hossein ( Hajee ) v. Mehrum Kcrumut Ali (1809), 12 W. R. C. It. 
Seebee (. Musswmat ) (1872), 4 N. W. P. 382. 

150 , « Narayaua Ayyar v. Kumardsami 

2 Ilidaii-oon-nissa v. Afzul Hossein Mudaliar (1899), 23 Mad. 537, 

(Syud) (1870), 2 N. W. P. 420. 7 But not the whole suit, Karedla 

3 XX. of 1803, Vijayaraghava Penmalayya Naidu 

* Kalub Hossein {Hajee) v. Mehrum v. Yemavarapu Siiaramayya (1902), 

Beebee (Musswmat) (1872), 4 N. W. P. 20 Mad. 361. 

155, at p. 158 ; Par ay ana Ayijar v. 8 Act XX, of 1863, ss, 16, 17* 
Kumarasami Mudaliar (1899), 23 Perumal Naih v. Smninaiha Pillai 
Mad. 537 ; Puddolabh Boy v. Bam (1896), 19 Mad. 498, 

Gopal Chatterjee (1882), 9 Calc. 133; * This docs not mean “or:” 

11 0. L. R. 33. Nurendro Naratn Boy v. Ishan CInmder 

5 See Doyal Chund Mullich v. Sen (1874), 22 W. B. C. R. 22. 

H.b, * % Q 


594 


ACCOUNTS. 


[chap. nix. 


Verification. 


Notice. 


Inquiries. 


Appeal, 

Suits in High 
Court. 


Court may 
require 
accounts of 
trust to be 
filed. 


Criminal 

proceedings. 


fault, the Court may order the costs or such portion as it may 
consider just to be paid out of the estate/ 5 

An application for leave to sue should be duly verified and presented 
either by the applicant in person or by His pleader. 1 

It is not necessary to give notice to the person whom it is intended 
to sue. 2 

When sanction is given to two persons one cannot sue alone. 3 

A District Judge acting under s. 18 of Act XX. of 1863 can make 
inquiries, and is not bound to decide on a bare perusal of the application 
for leave to sue. 4 

II the suit instituted differs materially from the suit for which sanction 
was given, the plaint may properly be rejected. 5 

No appeal lies from an order giving or refusing leave made under 
s. 18. 8 

It has been held that these sections do not apply to a suit brought under 
the ordinary original civil jurisdiction of a High Court, 7 and that therefore 
no sanction is necessary for such suit. 

Section 19. — “ Before giving leave for institution of a suit 
or after leave has been given, before any other proceeding is 
taken, or at any time when the suit is pending, the Court may 
order the trustee, manager, or superintendent or any member 
of a committee, as the case may be, to file in Court the accounts 
of the trust or such part thereof as to the Court may seem 
necessary. 55 

Neither the Act nor any proceedings thereunder exclude the ordinary 
criminal law. 8 


1 Amdoo Miyan V* Muhammad 
Davud Khan Bahadur (1901), 21 Mad, 
686 . 

2 Ibid. 

3 Venkatesha Malta v. Bamaya 
Ilegade (1914), 38 Mad. 1192. 

4 Bamanathan Cketkar v. Anantha- 
narayana Aiyar (1909), 33 Mad. 412. 

5 Srinivasa v. Penkuta (1887), 11 
■ Mad. 148. 

6 Civil Bevision Petition 101 of 
1882, 10 Mad. 98, note ; In re Venha- 
ieswara (1886), 10 Mad. 98 ; Kaviraja 
Sundam Murtiyu Pillai v. Balia 
Nathan Pillai (1866), 3 Mad. 93 ; 
Kaliib Bossem [Rujee) v. AH Rossein 
(1872), 4 N. W. P. 3; Reims Banoo 
Begum v. Abdur Buhman (Hadjee) 
(1874), 21 W. B. 0. R. 368 ; Proiap 
Chandra Misser v» Brojonath Mister 


(1891), 19 Calc. 275; Kazem Alt v. 
Azim Alt Khan (1891), 18 Calc. 382 ; 
Mozaffer Ali v. Hedayei Hossain 
(1907), 34 Calc. 584. As to an appeal 
from an order for costs, see Mama- 
hissoor Dossji v. Sriranga Charlu 
(1898), 21 Mad. 421. 

7 Annasami Pillai v. Bamakrishna 
Mudaliar (1900), 24 Mad. 219, at 
pp. 231, 232 ; see Panchcowrie Mull 
v. Chumroolall (1878), 3 Calc. 563 ; 
2 C. L. R. 121. If the case comes 
within the terms of the section, and 
the endowment be one to which the 
Act applies, there seems to be no 
reason why the section should not 
apply even to a suit brought in a 
Presidency town. 

8 (1876), 1 Mad. 55. Act XX. of 
1863, s. 20,. 



CHAP. XIX.] CHARITABLE ENDOWMENTS ACT. 


595 


Section 21.— “ In any case in which any land or other Endowments 
property has been granted for the support of an establish- re%ious and 
ment partly of a religious and partly of a secular character, geeu'a/pur- 
or in which the endowment made for the support of an estab- posc3, 
lishment is appropriated partly to religious and partly to 
secular uses the Board of Bevenue, before transferring to any 
trustee, manager, or superintendent, or to any committee of 
management appointed under this Act, shall determine what 
portion, if any, of the said land or other property shall remain 
under the superintendence of the Said Board for application 
to secular uses, and what portion shall be transferred to the 
Superintendence of the trustee, manager, or superintendent, 
or of the committee, and also what annual amount, if any, 
shall be charged on the land or other property which may be 
so transferred to the superintendence of the said trustee, 
manager, or superintendent, or of the committee, and made 
payable to the said Board or the local agents for secular uses 
as aforesaid. In every such case the provisions of this Act 
shall take effect only in respect to such land and other property 
as may be so transferred.” 

Section 22.—“ Except as provided in this Act, it shall not Government 
be lawful for any Government in India, or for any officer of Smr^oipro- 
any Government in his official character to undertake or resume J’up^rt of 
the superintendence of any land or other property granted for .{£2?pu%tc, 
the support of, or otherwise belonging to, any mosque, temple, 
or other religious establishment, or to take any part in the 
management or appropriation of any endowment made for the 
maintenance of any such mosque, temple, or other religious 
establishment, or to nominate or appoint any trustee, manager, 
or superintendent thereof, or to be in any way concerned 
therewith.” 1 

There is also power given by the Charitable Endowments Charitable^ 
Act, 1890, 2 to the Local Government on the application of the Act. 
person acting in the administration of a trust for a charitable 
purpose, or his executor or administrator or of a person pro- 
posing to apply property in trust for such a purpose, to vest 

the property in the Treasurer of Charitable Endowments ; 3 but 

1 Such appointment* if made, is % Act VI, of 1800, 

void, see Mdho med Qanapati (1880), 8 Ibid., a, 6, 

13 Maim : ';' 
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such treasurer cannot, as such, act in the administration of the 
trust. 1 

Coorg. As to the management of temple funds in Ooorg, see the 

Coorg Temple Funds Management Regulation, 1892 (IV. of 
: 1892). 


1 Act VI, of 1890, s. 8. 
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of worldly affairs, 361, 375, 415 
by female owner, 491 

ABATEMENT OF SUIT, 
by widow, 513 

ABSENT COPARCENER, right on partition, 330, 331 

ACCOUNT, 

right of adopted son, 200 
by manager of family, 272-274 
in partition suit, 354, 355, 356 
by manager of endowment, 566, 590, 594 

ACKNOWLEDGMENT, 
by manager, 277 
by widow, 472 

ACCRETIONS, 

to coparcenary property, 246 
to separate property, 254 

ACCUMULATIONS, 

by female owner, 474, 475 
direotion in will, 542 

ACQUIESCENCE. See Consent 
adoption, 174 
alienation, 306 

ACQUISITION. See Separate Property 
by family, 240, 246 

ACTS. See List, pp. xcvii.-eiv. 
altering Hindu law, 21 
recognizing custom, 28 

ADDITIONS to estate by female owner, 474 

ADHI VEDAN IK A, 437 

ADHYAGNIKA STRIDE AN A, 436 

A Dll Y A 7 AE AN IK A STRIDE AN A, 436 

ADMINISTRATION, LETTERS OF, 
heir need not take out, 362 
Probate and Administration Act, 545 . .. * 
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ADMINISTRATOR, powers of guardian when, 28? 

ABORTED SON, See Adoption 
marriage, 44, 45 

power to dispute acts of widow, 199-201 
alienations, 199-201 
account of profits, 200, 201 

marriage and adoption in natural family, 44, 45, 201 
gift to person erroneously described as adopted, 204, 205 
comparison with illegitimate son, 385 

ADOPTION, Chap. III. See Adopted Sosr, Khituima Adoption 
application of Hindu Law, 3 
as a pataka putra , 100 
according to the dattaka form, 100 el serf 
definition, 101 
necessity for, 10 1, 102 
Jains, 102 
motive, 102 

custom prohibiting, 102 
agreement not to adopt, 102, 103 
of girl, 103 

who may adopt, 103 et seq . 

pregnancy of wife, 104 

incapacity of son, 104 

missing son, 105 

death of son, 105 

consent of son, 105, 106 

bachelor or widow, 106 

minor, 100-108 

by two persons, 108 

Courts of Wards, 108, 109 

by disqualified person, 109, 110 

change of religion or degradation, 110 

impurity, 110, 111 

ascetic, 111 

assent of wife, 111, 112 
by woman, 1 12 

Permission to adopt, 112 et seq, 
by disqualified person, 113 
only to wife, 113 
form, 114 
registration, 114 
revocation, 114 , 115 
to several widows, 115 
absolute, 116 
conditional, 116 
contingent, 116, 117 
restricted, 116 
strict construction, 117 
specification of boy, 117 
motive of widow, 118 
Adoption by widow, 118 et seq, 

differences between schools, 118, 119 
Bengal school, 119 
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ADOPTION — continued 

adoption by widow ^continued 
Benares school, 119 
Jains, 119, 120 
Pravida school, 120-124 

consent of kinsmen, 120-124 
nature of consent, 123 
gifts, 123 
senior widow, 124 
Maharasthtra school, 124-128 
only son, 125 
undivided family, 128 
more than one widow, 126 
Mithila school, 126 
Punjab, 126 
minor widow, 128, 127 
when widow can adopt, 127 
mother-in-law and daughter-in-law, 128 
time for exercise of power, 128, 129 
successive adoptions, 129, 130 
termination of power, 130, 131 
loss of power, 131, 132 
remarriage, 132 
unehastity, 132 
impurity, 132 

only when husband could adopt, 132, 133 
no obligation to adopt, 133 
covenant not to adopt, 134 
who may give in adoption, 134-137 
delegation, 136 
by minor, 138, 137 
abandonment of Hinduism, 137 
remarriage, 137 
who may be adopted, 138-149 

relationship of adopter and mother, 138-145 
Sudras, 144 

relationship of adopting mother to father, 144, 145 
no restriction as to generation, 145 
Punjab, 145 
Jains, 145 

from adoptive family, 145 
only son, 145 
age, 146-148 
orphan, 148 

boy previously adopted, 148 
personal defects, 148 
simultaneous adoptions, 149 
act of adoption, 149-155 

giving and taking, 149, 150 
writing, 150 

consent of Government, 150 
consideration, 151 
conditional gift, 151 
mental capacity, 151, 152 
fraud, etc., 152 1 
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ADOPTION — continued 

act of adoption — continued 
assent of boy, 153 
religious ceremonies, 153-155 
delegation, 155 

requirements of valid adoption, 15G 
subsequent event, 156 
consent of reversioner, 156, 157 
cancellation or renunciation, 157 
Ivritrima adoption, 157-160 
wbo can adopt, 158 
who may be adopted, 158, 159 
consent, 159 
ceremonies, 159 
revocation, 160 
Gyawals, 160 
ilia font adoption, 160, 161 
Malabar law, 161, 162 
Nambudris, 121, 161, 162 
of girl by dancing-girls and prostitutes, 163, 164 
disputes as to, 164-167 
who entitled to dispute, 164 
injunction, 164, note 3 ; 166, 167 
declaratory decree, 164-166 
suit to determine right to take, 166 
specific performance of agreement, 167 
who is bound by decision, 167, 168 
limitation to declare adoption invalid, 168-170 
valid, 170 

adverse possession. 170 
election, 170, 171 
burden of proof, 171, 172 
estoppel, 172, 173 
mode of proof, 174, 175 
acquiescence, 174 
treatment by relations, 175 
probabilities, 176, 177 
presumption as to permission, 177 
proof of ceremonies, 177 
Results of Dattaka Adoption, Chap. IV. 
operates as affiliation, 178 
rights date from adoption, 178 
guardianship, 179 
survivorship, 179 
inheritance, 179-182 
rights on attaining possession, 180 
title or honour, 181 
adopted son of disqualified man, 182 
descendants, 182 
■rights, 186 

father's powers not altered, 186 
will, 180, 187 

arrangement on adoption, 184-187 
cop a r ce na ry property, 1 84 
effect of birth of son, 187, 188 


INDEX, 


ADO PTION — co niinued 

competition with other relations, 187, 188 
renunciation or waiver of rights, 188 
exclusion from natural family, 189 
property vested before adoption, 189, 190 
Dvyamushyayana , , 190-193 

vesting and devesting of estate, 193-199, 302, 303, 387 
consent to devesting, 197 
rights of survivorship, 198 
power to dispute acts of widow, 199-201 
acts of widow, 199, 200 
account, 200 
alienation by father, 201 
marriage and adoption, 44, 45, 201 
effect of Kritrima adoption, 20.1, 202 
invalid adoption, 202-205 
arrangement, 204 

gift to person erroneously described as adopted, 204, 205 

ADULTERY, 

does not effect divorce, 64 
of wife, 69 
of husband, 71 
suit for damages, 74 
loss of maintenance, 78 

ADVERSE POSSESSION, 
claims under adoption, 170 
against joint family, 234 
effect on separate property, 246 
by female owner, 440, 509 
against female owner, 509 
against manager of endowment, 567 

AFFINITY, restrictions on intermarriage, 44 

AGE. See Adoption, Majority, Marriage 
for investiture with thread, 35, note 9 
adoption, 146-148 

AGREEMENT, 

between husband and wife, 65 
for maintenance, 89 
not to adopt, 102, 103 
at time of adoption, 184-186 
at invalid adoption, 204 
not to partition, 325 

AJMERE, Hindu law administered in. 5 

ALIENATION. ■ See Manager, Mortgage, Sale, Transfer, Woman ; 
by female owner, 199, 200, 478 ei seq. 
by coparcener other than manager, 298 
of share of joint property, 299-302 
setting aside, 304-370 
by son to avoid debt of father, 322 
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INDEX. 


ALIENATION — coiiiimed 

equities on setting aside, 803, 307, 513 
right of Crown, 514 
of endowed property, 573, 574 
of worship, etc., 573 

ALIMENT, See Maintenance 

ALTERATION of order for maintenance, 97, 98 

ANCESTRAL PROPERTY, 223. See Coparcenary Property 


ANCESTR AL TRADE. See Family Trade 

ANCIENT. Nee Custom 

AN IT Y A BY 7 AMU SHY AY AN A, 192 

ANNA CHATRA, bequest for, 551 

■AN WADE II K A ST BIDE A NA , 
described, 437 

inheritance according to Mayukha, 452 

Smriti Chandrika, 455 
Bengal school, 459, 460 

APAVIDDHA, 101 
APPLICATION, 

of proceeds of alienation, 292, 294 

APPOINTED DAUGHTER, 100 

A ERA T I BA N DJIA DA I A, 241 

APPOINTMENT, POWER OF, 540 

ARBITRATION, 

powers of manager, 277 

ARRANGEMENT. See Agreement 

ARREARS of maintenance, 94, 95 

ARSHA MARRIAGE, 54 

ASCETIC, 

adoption by, 104 
inheritance to, 415, 416 

ASSAM, Hindu law administered in, 4 

ASSOCIATED BROTHER, 391, 414, 427 

ASTHAL. Nee Mutt 

ASURA MARRIAGE, 54, 55 

inheritance to stridhana, 451, 454, 455, 456, 460 

ATM A BANDHUS, 400 

order of succession, 40 1-407 
descendants preferred, 402 







INDEX* 


60 S 


ATTACHMENT, 

of maintenance, 84 

of share of joint property, 299-30 1 

of endowed property, 567 

of right of management or worship, 574, 575 

ATTESTATION by reversioner, 489 

AURASA SON, 100 

of will, 544 

AYAUTAKA STRIDE AN A r defined, 435 

AWARD based on necessity, 495 

RABUANA GRANT, 203, 265 

BACHELOR, adoption by, 106 

BAN DEUS. See ATM A, MATRI , PlTRI 
defined, 379, 397, 398 
according to Mitakshara, 398-400 
who inherit, 398-400 
mutual sapinda relationship, 400 
rule of exclusion, 399, 400 
kinds of, 400 

order of succession, 401, 402 
Mayukha, 402 
Bengal school, 420 

BENARES SCHOOL, 13 
works of authority, 16, 17 
adoption, 119 

BENGAL. Hindu law administered in, 4 

BENGAL SCHOOL, 12. See Coparceners, Coparcenary Property, 
Sapindas 

works of authority, 14, 15 

difference from Mitakshara school, 20, 21 

adoption, 119 

to what property inheritance applies, 362 
inheritance to males, Chap. XII. 
siridhana, 457-462 
impartible estate, 5X9 

BEQUEST. See Devise, Will 
separate property, 251 

BETROTHAL, 

Hindu law administered, 3-5 
marriage after, 37 
death of girl, 59 

BIGAMY. See Marriage, Remarriage 
convert to Christianity, 23, note 6 : 36 
Brahmo Somaj, 36, note 2 
of woman, 36, 37 
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BIHAR, Hindu law administered, 4 


birth; 

rights vested by, under Mitakshara, 20, 225 
when devests inheritance, 363, 387, 424 
of son to disqualified person, 374 

BLINDNESS, 
adoption, 109 

exclusion from copartnership, 228, 229 
inheritance, 370-372 

BOMBAY, 

female heirs, 410-413 
their powers, 451 

BOMBAY PRESIDENCY, Hindu law administered in, 4 

BMA MAQEA3U, 415, 416 

BRAHMA MARRIAGE, 54, 450, 453, 460 
presumption, 62, 63, 450, 453 

' BRAHMINS, 22 

gift to, by widow, 481 

BBAHMOS, 

marriage, 36, note 2 5 58 
adoption, 148 

BREACH OE PROMISE of marriage, 59 

BRITISH BELITCHISTAN, Hindu law administered in, $ 

BROTHER, 

right to give in marriage, 47 
adoption, 136 
adoption of, 143 
partition, 338 

inheritance, Mitakshara school, 390, 391 
half blood, 390, 391 
Mayukha, 391 

associated before unassociated, 391, 414, 415 
reunited, 399 

Bengal school, 422, 426, 427 

undivided before divided, 427 
half blood, 427 

inheritance to maiden’s property, 447 
stridhana, Mitakshara school, 451 
Bnlka, 447 

Smriti Chandrika, 455 
Mithila school, 456 
Bengal school, 459, 460 

BROTHER’S DAUGHTER, 

Bombay, 411 
Madras, 413 

powers over property, Bombay, 467 
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BROTHER'S! DAUGHTER’S DAUGHTER’S RON, Mitakshara, 404 

BROTHER’S DAUGHTER’S SON, 364, 366 
Mitakshara, 402 
Bengal school, 421, 429, 430 

BROTHER’S DAUGHTER’S SON’S SON, Mitakshara, 403 

BROTHER’S SON, 
take per capita , 367 
Mayukha, 391, 394 
Mitakshara, 391 

half, competition with sister in Bombay, 410 
Bengal school, 422, 428 
dridhana , Bengal school, 461 

BROTHER’S SON’S DAUGHTER, 

Bengal, 428 
Bombay, 411 
powers, 467 

BROTHER’S SON’S DAUGHTER’S SON, 366 
Mitakshara, 402 
Bengal school, 429, 430 

BROTHER’S SON’S SON, 

Mitakshara, 392 
Bengal school, 428 

BROTHER’S SON’S SON’S SON, 

Mitakshara, 394 
Bengal school, 428 

BROTHER’S SON’S SON’S SON’S SON, Mitakshara, 394 

BROTHER’S SON’S SON’S SON’S SON’S SON, Mitakshara m 

BROTHER’S SON’S WIDOW, in Bombay, 412 

BROTHER’S WIDOW, 364 
Bombay, 413 
Madras, 456 

BURDEN OF PROOF. £ee Custom, Presumption 
suit for maintenance, 83, 84 
adoption, 171, 172, 177 
joint family, 220-223 
disqualification, 228, 229, 373 
separate property, 254-259 
change of property by treatment, 25S 
property acquired from savings of impartible estate, 262 
sale or charge by manager, 293-295 

by female heir, 478, 510-512 
■. reunion, 360 . 

BURMA, Hindu law administered in, 5 

: BUSINESS* See Family Trade 


606 


INDEX. 


CANCELLATION: of adoption, 157 

CASTE. See Custom 

application of Hindu law, 3 
questions of, 5-8 
principal castes, 22, 23 
indentity in marriage, 38, 39 
adoption, 138 

loss of, 23 

desertion, 69, 70 

by son, adoption, 104, 105 

by adopting father, 110 

guardianship, 216 

effect on inheritance, 374, 375 

CENTRAL PROVINCES, Hindu law administered in, 5 

CEREMONIES. See Religious Ceremonies 
marriage, 58-61 
adoption, 149-155 

burden of proof, 177 

CERTIFICATE, succession of reversioner, 508 

CHANGE OF RELIGION. See Religion, Change op, Religious Cere- 

. MONIES' 

effect on coparcenary, 350 

inheritance, 374, 375 

CHARITABLE ENDOWMENTS. Nee Endowments 
bequest to, 539, 540 

CHARITABLE ENDOWMENTS ACT, 595 

CHARITABLE PURPOSES, 
alienation by woman for, 480 
bequest for, 540, 550 

CHASTITY. Nee Unchastity 

CHILDREN, 
legitimate, 99 
illegitimate, 99 

presumption as to legitimacy, 99 

CHRISTIANS, 

effect of conversion, 25 
succession, 25 
on coparcenary, 350 
polygamy, 36 

CLASS, gift to, in gift or will, 534, 535 
CODES, 11 

COERCION, adoption, 152 
COMMENTARIES,' 12, 14-20 
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COMMITTEES, 

of religious endowments, 586-581* 
suits against, 590, 591 

44 COMPACT ” SERIES OF HEIRS, 391, 392 

COMPENSATION, on setting aside alienation, 307, 315 

COMPROMISE, 

property acquired by, 241 
by manager, 277 
by female owner, 495, 496 

CONCUBINE, maintenance of, 85 

CONDITION, 

on adoption, 116, 184-187 
repugnant, in gift or will, 532, 533 

CONDITIONAL ADOPTION, 116 
conditional gift, 151 

CONDITIONAL MARRIAGE, 60, 61 

CONDONATION of marital offence, 70 

CONJUGAL RIGHTS. Nee Restitution of Conjugal Rights 

CONSENT. See Acquiescence 
of son to adoption, 105, 156, 157 
of kinsmen to adoption, 121-124, 126 
of person adopted, 153 
of giver and taker, 152 
to invalid adoption, 156, 157 
to devesting on adoption, 197 
to alienation by manager, 283, 293, 306 
of reversioners to alienation, 200, 486-490 
form of, 489 
mortgage, 487 

CONSTRUCTION, , . 

of permission to adopt, 117 
of wills, 528-530 

CONSUMMATION, 

not necessary to validity of marriage, 61 
restitution of conjugal rights, 70 

CONTINGENT PERMISSION to adopt, 116 

CONTRACT, 

application of Hindu law, 8 
payment to guardian for marriage, 5, 52 
by wife, 75 T 

CONTRIBUTION, 234 

COPARCENARY PROPERTY. See Separate Property, Impartible 
Property, Manager of Joint Family 
right of adopted son, 184 
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COPARCENARY PROPERTY — continued 
what is, 223, 238-248 

common interest, 237, 238 
joint transfer, 239 

acquisitions by family, 239, 240, 245 

gift or devise, 240 

acquired by compromise, 241 

maternal grandfather’s property, 241-243 _ 

unobstructed heritage, 241, 242 

share on partition, 244 

gift or devise by father; 244 

reunited coparceners, 245 

property treated as, 245 

accretions, 246 

slight or indirect aid, 246-248 
coparcenary as regards some coparceners only, 248 
endowed property, 248 
held by or in name of coparcener, 254-258 
management and disposal. Chap. YII. 
application of proceeds, 266 
payments, 266 
transactions, 266, 267 
no inheritance to, 361, 362 

COPARCENERS. See Coparcenary Property, Joint Family, Limitation 
Separate Property 
who are, 223-230 

Bengal school, 223, 224 

power of disposition, 224, 225 
effect of death, 237 
Mitakshara school, 225-228 
interest of son, 225, 226 
illegitimate sons, 227, 228 
women, 228 

exclusion by infirmity, 228, 229 
renunciation of interest, 230 
rights, 230-236 

joint possession, 230, 231, 233, 234 
building with consent, 232, 233 
suit for share, 233 
maintenance, 234, 235 
information as to management, 235 
suit to restrain illegal act, 236 
to partition, 236. See Partition 
where father manager, 236, 237 
Mitakshara law, effect of death, 236, 237 
survivorship, 23 7 
shares not defined, 238 
powers over separate property, 248, 240 
to be parties to transactions, 266, 267 
suits, 267-269 
right to account, 272 
decree against manager, 267, 278, 279 
alienation and charge, 283, 298 
acts of, 275 ■. 
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COPARCENERS — dnlimied 
surviving coparcener, 298, 299 
alienation of undivided share, 299-302. See Shares 
who may contest alienation, 304, 305 
how alienation set aside, 305, 306 
consent, 306 
limitation, 306 * 
compensation, 307 
improvements, 307 

not liable f on debts except of father, 324 
COSTS, 

suit against manager for account, 272 
alienation to provide for, 290, 483 

COURTS OF LAW, 
decisions, 21 

control over guardian, 49, 50 
powers as to marriage, 50, 51 
jurisdiction as to marriage, 61, 62 
duty in suit for maintenance, 97 
suits as to worship, 547 

COURTS OF WARDS, 

Bengal, marriage of ward, 49 
Madras , ditto, 49 
adoption by wards of, 108, 109 
sale by, 493 

religious institution, 570 
COUSIN’S WIDOW, inheritance, Bombay, 364 
COVENANT. See Agreement 
CO-WIDOW. See Co-Wife 
CO-WIFE, 

succession to stridkana, Mitakshara, 451 

Mayukha, 453, 454 

CO-WIFE’S SON. See Stepson 

CROWN. See Escheat 

restraining acts of limited owner, 514 

CRUELTY, 

by husband, 68, 69 
wife, 69 

CUSTODY. See Guarbianship 

CUSTOM, 27-32 
definition, 27 
Acts recognizing, 28 
conditions of validity, 28-3 1 
definite and continuous, 28 
ancient, 28, 29 
immoral, 28, 29, 31 
construction, 29 
H.Ii. 
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CUSTOM — continued 
proof, 32 

discontinuance, 30 
judicial recognition, 31 
burden of proof , 32 
evidence of, 32 

customary forms of marriage, 56-58 
divorce, 63 

prohibiting adoption, 102 

appointment of manager of endowment, 568 

CUTCHI MEMONS, 24 

CYPRES DOCTRINE, 552 


DAIVA MARRIAGE, 54 

DAMAGES, 

for enticing wife, 74 
adultery, 74 

DAMDUPAT, 8, 9 

DANCING GIRLS, 

adoption by, 31, 163, 164 
inheritance to, 462, 463 

DATTA HOMAM, 153-155 

DATTAKA ADOPTION. See Adoption 


DATTAKA CKANDRIKA, 15, 18, 19 
DATTAKA MIMANSA, 17, 19, 20 
DATTAKA SON, 101. See Adoption 
DAUGHTER, 

maintenance of, 206, 207, 234, 235, 271 
competition with illegitimate sOn, 384 
inheritance, Mitakshara school, 387-389 
Mithila school, 388 
succession on her death, 388, 389 
estate taken by, 388, 467, Chap. XV. 
prostitute, 388 
illegitimate, 388 
Bengal school, 417, 424, 425 
slridham, Mitakshara, 448, 449 
Mayukha, 452, 453 
Smriti Ohandrika, 455 
Mithila school, 456 
Bengal school, 457, 458, 459 
powers over inherited property, 465-467 
Bombay, 467 
; maiden, 469 

gift to. by widow, 484, 48§ 




: ' ' ' ■ ■ ' ' ! 



INDEX, 


DAUGHTER-IN-LAW, 

maintenance of, 209, 210, 211 
inheritance, Bombay, 412, 413, 

to stridham, Mayukha, 454 

Smriti Ohandrika, 450 

DAUGHTER’S DAUGHTER, 

Bombay, 411 
Madras, 413 

stridham ; 4 Mitakshara, 449 

Mayukha, 452, 453, 454 
Mithiia school, 456 
Bengal school, 457 

DAUGHTER’S DAUGHTER’S SON, 366 
Mitakshara, 401, 404 

DAUGHTER’S SON. See Coparceners 
adoption of, 141 
take per capita, 367 

competition with illegitimate son, 384 
Mitakshara, 389, 390 
Bengal school, 425, 426 
stridham , Mitakshara, 449 

Mayukha, 452, 453 
Mithiia school, 450 
Bengal school, 457, 458, 459 

DAUGHTER’S SON’S SON, 

Mitakshara school, 389, 401, 403 
Bengal school, 426 
siridhana , Mayukha, 454 

Bengal school, 457 

DAUGHTER’S SON’S WIDOW, 364 

DAYABHAGA, 14, 15 

DAYABHAGA SCHOOL, 12, 13. See Bengal School 
works of authority, 14, 15 

DAYA-KRAMA SANGRAHA, 15 

DEAFNESS, 

exclusion from coparcenary, 228, 229 
inheritance, 371, 372 

DEATH of coparcener (Mitakshara law), 230, 237 
family business, 237, 275, 276 

DEBTS. See Father 

of remarried widow, 76 
preferred to maintenance, 88 
duty of manager, 271 
power of manager, 276 
election by creditor, 276, 277 
alienation to pay, by manager, 288 

by female owner, 482, 483 
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DEBTS — continued 

liability of heir, 323, 324 

impartible estate, 324 
coparcener, 324 

manager of endowment, 564, 567 
of father (Mitaksliara law), Chap. VIII. See Father 
liability of heir or devisee or person in possession, 323, 324 
successor to impartible property, 324 
provision for, on partition, 355 
barred by limitation, 288, 482 

PEBUTTER PROPERTY. See Endowment 
inheritance, 188 

DECLARATORY DECREE, 
adoption, 165, 166 
alienation, 236, note 2, 305 
in suit by reversioner, 503-505 
does not* bind subsequent reversioner, 565 
in suit by subsequent reversioner, 505-507 

DECREE. See Declaratory Decree, Husband and Wife, Restitution 
of Conjugal Rights 
for maintenance, 91-97 
alteration, 97 
execution, 98 
against manager, 267, 278 
at instance of manager, 278, 279 
against manager on mortgage, 280-282, 315 
for money against father, 317 
execution after death of father, 318, 319 
duty of judgment creditor, 320 
purchaser, 320 

execution against female owner, 493 
against female owner, 494, 495 
sale in execution of, 496—498 
against manager of endowment, 567 

DEDICATION, proof of, 553 

DEITY. See Idol 

DESAI, land impartible, 261 

DESERTION. See, Restitution of Conjugal Rights, 
grounds of, 68-72 

DESHMUKH, land impartible, 261 

DETENTION OE WIPE, 

. suit, 74 ; 

summary remedies, 73, 74 

DEVESTING OF INHERITANCE, 363, 374, 387 
.on adoption, 193-199 
consent to, 197 
rights of survivorship, 198 
estate of widow, 387 
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DEVISE. See Bequest 
to joint family, 240 
by father, 244 
of undivided share, 303 

DHARM, bequest for, 550 

DHARMA, 10 

DHARMA SASTRAS, 10, 11 

DIGESTS, 12, 14-20 

DISCLAIMER. See Abandonment, Relinquishment 
by female owner, 490, note 5 
by other heir, 375 

DISEASE. See Exclusion from Inheritance 
defence to restitution of conjugal rights, 69 

DISINHERISON, 305, 530 

DISQUALIFICATION. See Exclusion from Inheritance 

DIVORCE. See Divorced Woman, 36, 37 
Hindu law administered, 3-5 
unknown to Hindu law, 63 
when allowed, 63, 64 
not effected by adultery, 64 
Indian Divorce Act, 64 
convert to Christianity, 64 
maintenance after, 77 

DIVORCED WOMAN, relationship of children of. 391 

DONATIONS MORTIS CAUSA, 523 

DONEE. See Gift 

DRAVIDA (or DRAVIRA) SCHOOL, 13 
works of authority, 17, IS 
adoption by widow, 120-124 

DUMBNESS, 

exclusion from copareenership, 228, 229 
inheritance, 371, 372 

, DVYAMUSHYAYANA, 

forms and conditions, 190, 191 
inheritance, 192, 193 
afterbom sons, 193 

d Wait a nirnaya, 20 

D WAIT A PARISHISHTA, 20 

EASEMENT for religious or charitable purpose, 549 

ELECTION, 

as to adoption, 170, 171 

by creditor, 276, 277 ' r 

of manager, 269 . . 
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ENDOWMENTS, Chap. XIX. See Manager of Endowed Property 
bequest for, 539, 540 
objects, 546, 555 
powers of Courts, 547 
creation, 54,8, 549 
conditions of validity, 548 
perpetuity, 548 
devesting of interest, 548, 549 
charge on property, 549 
easement, 549 
future operation, 549 
certainty, 550-552 
cypres doctrine, 552 
must be real, 552, 553 
mode of dedication, 553 
evidence of terms, 553, 554 
settlement of scheme, 554 
revocation, 554, 566 

for worship of deity, 555, 556. See Temple 
trustee or manager, 556 et 
powers, 558, 561-564 
position, 558 
duty, 558, 559 
application of income, 559 
account, 560 
Mutts, 560 
Mohunt, 561, 562 
suits, 563, 564 

debts and alienation, 564, 565 
attachment of property, 567 
suits with respect to, 576-580 
removal of manager, etc., 589, 58 1 
statutory provisions for superintendence, 582-595 
appropriation by Board of Revenue, 583 
misappropriation, 583 
appointment of agents, 583 

trustees, etc., 583 

transfer to Madras Municipal Council and Local Boards, 584 
Religious Endowments Act, 584-595 
trustees, 585, 586 
committees, 586-589 
accounts, 590 
suit, 590-594 

endowments partly religious partly secular, 595 
Government not to hold charge of, 595 
Charitable Endowments Act, 595 
Coorg, 590 

ESCHEAT, 416 • 

in preference to unnamed woman, 411 
stridkana property, 462 
management of property, 416 

ESTATE. See Daughter, Widow, Woman 
attempt to create new form, 532 
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ESTOPPEL, ^ 

adoption, 172, 173 
alienation, 300 

EUNUCH. See Impotence 
marriage, 35 
adoption, 109, 110 

EVIDENCE. See Proof 

EXCLUSION FROM COPARCENARY, 228, 229 

EXCLUSION FROM INHERITANCE, 
right of adoption, 109, 110 
unchaste widow, 368 
other unchaste heirs, 36$, 369 
remarriage, 369, 370 
physical defects, 370-372 
murder, 373 
result of, 373 

wife of disqualified person, 373, 374 
property not devested, 374 
a iriikan property, 374 
change of religion, 374, 375 
abandonment of worldly affairs, 375 

EXECUTION. See Decree 

EXECUTOR, position of, 545 

EXOGAMY, 39 

*• FAOTUM VALET” doctrine of, 2, 3 

FAMILY. See Joint Family 
custom, 27-32 

FAMILY ARRANGEMENT, 485 

FAMILY DWELLING-HOUSE, 
right of widow, 80, 81 
purchaser, 80, 81 
partition, 341, 357 

FAMILY SETTLEMENT, 534 
in Bengal and Oudh, 540 

FAMILY TRADE OR BUSINESS,, 
powers of manager, 275, 276 
new business, 275 
alienation, 480 
debts, 492 

FATHER. See Adoption, Coparceners, Maintenance, Manager of Joint 
Family, Marriage, Partition 
right to give in marriage, 47 
delegation, 48 
: loss, 48 

remarriage of widow, 51 
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FATHER — continued. 

marriage expenses, 53 
gilt in adoption, 134-137 
adoptive father, powers, 183 
alienation, 200, 201 
duties and rights, Chap. V. 
maintenance of children, 208 
married daughter, 207 
illegitimate children, 99, 207, 208 
daughter-in-law, 209-211 
son-in-law, 211 
of parents, 212 
guardianship, 213, 214 
loss of right, 215, 216 
testamentary guardian, 213 
remedies, 217 

manager of joint family (Mitakshara law), 236 
gift or devise by, 244, 284, 285 
decree against, as manager, 278 
power over movables, 285 
powers over coparcenary property, 285, 286 
setting aside alienation by, 304-306 
duty of son to pay his debts, 308 
alienation for payment of debts, 308-315 
illegal or immoral purposes, 310-312 
interest, 313 

power limited to father, 313 
official assignee, 313 

mortgage for non-antecedent debt, 313, 314 
when sons can set aside, 315 
question whether passed property, 315 
whether sons bound by decree, 315-318 
rights of sons when not parties, 315-318 
when interest of sons pass by execution against father, 316, 317, 318, 319 
decree for money, 317 

execution of decree after death of father, 318, 319 

decree against sons, 321 

personal liability of father, 321 

simple contract debts, 321 

interest, 322 

limitation, 322 

debt not a charge, 322 

effect of alienation, 322 
remedy limited to assets, 323 
liability after partition, 323 
Bengal school, 323 
inheritance, Mayukha, 390 
Mitakshara, 390 
Bengal school, 426 ' 

maiden’s property, 446, 447 
siridhana, Mitakshara, 451 

Mayukha, 454, 455 
Mithila school, 456 
Bengal school, 459, 460 
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" £ FATHER ” includes adoptive father, 178, 179 

FATHER-IN-LAW. See Husband's Father 

FATHER’S BROTHER, 
adoption of, 143 

inheritance, Mitakshara, 393, 394 
Mayukha, 393, 394 
Smriti Chandrika, 396 
Bengal school, 429 

FATHER’S BROTHER’S DAUGHTER’S DAUGHTER’S SON, 

Mitakshara, 404 

FATHER’S BROTHER’S DAUGHTER’S SON, 304, 360 
Mitakshara, 402 
Bengal school, 421, 429, 431 

FATHER’S BROTHER’S DAUGHTER’S SON’S SON, Mitakshara, 403 

FATHER’S BROTHER’S SON, 
adoption of, 143 
inheritance, Mitakshara, 394 ' 

Smriti Chandrika, 396 
after sister in Bombay, 41 1 
Bengal school, 429 
maiden’s property, 447 

FATHER’S BROTHER’S SON’S DAUGHTER’S SON, 

Mitakshara, 402 
Bengal school, 429,* 431 

FATHER’S BROTHER’S SON’S SON, 
adoption of, 143 
Mitakshara, 394 
after sister in Bombay, 411 
Bengal school, 429 

FATHER’S BROTHER’S SON’S SON’S SON, 

Mitakshara, 395 
adoption of, 143 

FATHER’S BROTHER’S SON’S SON’S SON’S SON, Mitakshara, 395 

FATHER'S BROTHER’S SON’S SON’S SON’S SON’S SON, Mitakshara,; 
395 

FATHER’S BROTHER’S SON’S WIDOW, in Bombay, 413 

FATHER’S BROTHER’S WIDOW, in Bombay, 412 . 

FATHER’S DAUGHTER, See Sister 

FATHER’S FATHER, 

right to give in marriage, 47 
marriage expenses, 53 
inheritance, Mitakshara, 393 
Mayukha, 393 
Bengal school, 429 



618 INDEX. 

FATHER’S FATHER’S BROTHER. See Father’s Father’s Father’s 
Sosr 

FATHER’S FATHER’S BROTHER’S DAUGHTER’S SON. See Father’s 
Father’s Father’s Son’s Daughter’s Son 

FATHER’S FATHER’S BROTHER’S SON’S SON’S SON, Mitakshara, 395 

FATHER’S FATHER’S BROTHER’S SON’S SON’S SON’S SON, Mitakshara, 
395 

FATHER’S FATHER’S BROTHER’S SON’S SON’S SON’S SON’S SON, 
Mitakshara, 395 

FATHER’S FATHER'S DAUGHTER’S DAUGHTER’S SON, Mitakshara, 
404 

FATHER’S FATHER’S DAUGHTER’S SON. See Father’s Sister’s Son 

FATHER’S FATHER’S DAUGHTER’S SON’S SON, 

Mitakshara, 403 
siridhana, Mayukha, 454 

FATHER’S FATHER’S FATHER, 

Mitakshara, 394 
Mayukha, 394 
Bengal school, 429 

FATHER’S FATHER’S FATHER’S DAUGHTER’S DAUGHTER’S SON, 
Mitakshara, 404, 407 

FATHER’S FATHER’S FATHER’S DAUGHTER’S SON, 

Mitakshara, 403, 407 
Bengal school, 426, 430 

FATHER’S FATHER’S FATHER’S DAUGHTER’S SON’S SON, 
Mitakshara, 403, 407 

FATHER’S FATHER’S FATHER’S MOTHER, 

Mitakshara, 395 

FATHER’S FATHER’S FATHER’S SON, 

Mitakshara, 394 
Smriti Chandrika, 397 
Bengal school, 430 

FATHER’S FATHER’S FATHER’S SON’S DAUGHTER’S DAUGHTER’S 
SON, Mitakshara, 404, 407 

• FATHER’S FATHER’S FATHER’S SON’S DAUGHTER’S SON, 304 - 

Mitakshara, 403, 407 
Bengal school, 421, 422, 430, 431 

M ATH1R’S:;FATHER’s’ FATHER’S SON’S DAUGHTER’S SON’S SON, 
Mitakshara, 403, 407 

FATHER’S FATHER’S FATHER’S SON’S SON, 

Mitakshara, 394 
Smriti Chandrika, 397 
Bengal school, 430 
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FATHER'S FATHER'S FATHER’S SON’S SON'S DAUGHTER’S SON 
Mitakshara, 403, 407 
Bengal school, 430. 431 

FATHER’S FATHER’S FATHER’S SON’S SON’S SON, 

Mitakshara, 394 
Bengal school, 430 

FATHER’S FATHER’S FATHER’S SON’S SON’S SON’S SON, 

Mitakshara, 395 
Bengal school, 421 

FATHER’S FATHER’S FATHER’S SON’S SON’S SON’S SON’S SON, 
Mitakshara, 395 

FATHER’S FATHER’S FATHER’S SON’S SON’S SON’S SON’S SON’S 
SON, Mitakshara, 395 

FATHER’S FATHER’S FATHER’S FATHER, Mitakshara, 395 

FATHER’S FATHER’S FATHER’S FATHER’S DAUGHTER’S 
DAUGHTER’S SON, Mitakshara, 404, 407 

FATHER’S FATHER’S FATHER’S FATHER’S DAUGHTER’S SON, 
Mitakshara, 403, 407 

FATHER’S FATHER’S FATHER’S FATHER’S DAUGHTER’S SON’S 
SON, Mitakshara, 403, 407 

FATHER’S FATHER’S FATHER’S FATHER’S SON, 

Mitakshara, 395 
Smriti Chandrika, 396 

FATHER’S FATHER’S FATHER’S FATHER’S SON’S DAUGHTER’S 
DAUGHTER’S SON, Mitakshara, 404, 407 

FATHER’S FATHER’S FATHER’S FATHER’S SON’S DAUGHTER’S 
SON, Mitakshara, 403, 407 

FATHER’S FATHER’S FATHER’S FATHER’S SON’S DAUGHTER’S 
SON’S SON, Mitakshara, 404, 407 

FATHER’S FATHER’S FATHER’S FATHER’S SON’S SON, 

Mitakshara, 395 
Smriti Chandrika, 396 

FATHER’S FATHER’S FATHER’S FATHER’S SON’S SON’S DAUGHTER’S 
SON, Mitakshara, 403, 407 

FATHER’S FATHER’S FATHER’S FATHER’S SON’S SON’S SON, 
Mitakshara, 395 

FATHER’S FATHER’S FATHER’S FATHER’S SON’S SON’S SON’S 
SON, Mitakshara, 396 

FATHER’S FATHER’S FATHER’S FATHER’S SON’S SON’S SON’S 
SON’S SON, Mitakshara, 396 

FATHER’S FATHER’S FATHER’S FATHER’S SON’S SON’S SON’S 
SON’S SON’S SON, Mitakshara, 396 

FATHER’S FATHER’S FATHER’S FATHER’S FATHER, Mitakshara, 395 
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FATHER’S FATHER’S FATHER’S FATHER’S FATHER’S MOTHER, 
Mitakshara, 395 

FATHER’S FATHER’S FATHER’S FATHER’S FATHER’S SON, 
Mitakshara, 395 
Smriti Chandrika, 396 

FATHER’S FATHER’S FATHER’S FATHER’S FATHER’S SON’S SON, 
Mitakshara, 395 
Smriti Chandrika, 396 

FATHER’S FATHER’S FATHER’S FATHER’S FATHER’S SON’S SON’S 
SON; Mitakshara, 395 

FATHER’S FATHER’S FATHER’S FATHER’S FATHER’S SON’S SON’S 
SON’S SON, Mitakshara, 396 

FATHER’S FATHER’S FATHER’S FATHER’S FATHER’S SON’S SON’S 
SON’S SON’S SON, Mitakshara, 396 

FATHER’S FATHER’S FATHER’S FATHER’S FATHER’S SON’S SON’S 
SON’S SON’S SON’S SON, Mitakshara, 396 

FATHER’S FATHER’S FATHER’S FATHER’S FATHER’S FATHER, 
Mitakshara, 395 

FATHER’S FATHER’S FATHER’S FATHER’S FATHER’S FATHER’S 
SON, Mitakshara, 395 

FATHER’S FATHER’S FATHER’S FATHER’S FATHER’S FATHER’S 
SON’S SON, Mitakshara, 395 : 

FATHER’S FATHER’S FATHER’S FATHER’S FATHER’S FATHER’S 
SON’S SON’S SON, Mitakshara, 396 

FATHER’S FATHER’S FATHER’S FATHER’S FATHER’S FATHER’S 
SON’S SON’S SON’S SON, Mitakshara, 396 

FATHER’S FATHER’S FATHER’S FATHER’S FATHER’S FATHER’S 
SON’S SON’S SON’S SON’S SON, Mitakshara, 396 

FATHER’S FATHER’S FATHER’S FATHER’S FATHER’S FATHER’S 
SON’S SON’S SON’S SON’S SON’S SON, Mitakshara, 396 

FATHER’S FATHER’S FATHER’S FATHER’S FATHER’S MOTHER, 
Mitakshara, 395 

FATHER’S FATHER’S FATHER’S FATHER’S MOTHER, Mitakshara, 395 

FATHER’S FATHER’S FATHER’S MOTHER, Mitakshara, 395 

FATHER’S FATHER’S FATHER’S SON’S DAUGHTER’S SON, 416 

FATHER’S FATHER’S MOTHER 
Mitakshara, 394 
Bengal school, 427, 429 

FATHER’S FATHER’S SISTER’S SON, 364 : 

Mitakshara, 398, 403 

FATHER’S FATHER’S SON. See Father’s Bbothir 
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FATHER’S FATHER’S SON’S DAUGHTER’S DAUGHTER’S SON, 
Mitakshara, 404 


FATHER’S FATHER’S SON’S .DAUGHTER’S SON, 364, 360 
Mitakshara, 402 
Bengal scliool, 429, 432 


FATHER’S FATHER’S SON’S DAUGHTER’S. SON’S SON, Mitakshara, 
403 


FATHER’S FATHER’S SON’S SON, See Father’s Bbothek’s Son 


FATHER’S FATHER’S SON’S SON’S DAUGHTER’S SON, 
Mitakshara, 402 
Bengal school, 429, 431 


FATHER’S FATHER’S SON’S SON’S SON. See Father’s Brother’s 
Son’s Son 


FATHER’S FATHER’S SON’S SON’S SON’S SON, Mitakshara, 395 


FATHER’S FATHER’S SON’S SON’S SON’S SON’S SON, Mitakshara, 
395 


FATHER’S FATHER’S SON’S SON’S SON’S SON’S SON’S SON, Mitak- 
shara, 395 


FATHER’S FATHER’S SON’S SON’S WIDOW, in Bombay, 412, 413 
FATHER’S FATHER’S SON’S WIDOW, in Bombay, 412, 413 


FATHER’S MOTHER, 

Mitakshara, 393 
Bengal school, 427, 429 
maiden’s property, 447 

powers over inherited property, 464-468. See Woman 

in Bombay, 451 

share on partition, 334, 335 


FATHER’S MOTHER’S BROTHER, Mitakshara, 408 
FATHER’S MOTHER’S BROTHER’S SON, Mitakshara, 408 


FATHER’S MOTHER’S FATHER’S DAUGHTER’S DAUGHTER’S SON, 
Mitakshara, 408 


FATHER’S MOTHER’S FATHER’S DAUGHTER’S SON, Mitakshara, 408 


FATHER’S MOTHER’S FATHER’S DAUGHTER’S SON’S SON, Mitak- 
shara, 408 


FATHER’S MOTHER’S FATHER’S FATHER’S DAUGHTER’S 


DAUGHTER’S SON, Mitakshara, 408 




FATHER’S MOTHER’S FATHER’S FATHER’S DAUGHTER’S SON, 
Mitakshara, 408 




FATHER’S MOTHER’S FATHER’S FATHER’S DAUGHTER’S SON'S 
SON, Mitakshara, 408 

R’S MOTHER’S FATI 
SON, Mitakshara, 408 
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FATHER’S MOTHER’S FATHER’S FATHER’S FATHER’S SON, 
Mitakshara, 408 

FATHER’S MOTHER’S FATHER’S FATHER’S FATHER’S SON’S 
DAUGHTER’S SON, Mitakshara, 408 

FATHER’S MOTHER’S FATHER’S FATHER’S FATHER’S SON’S SON’S 
DAUGHTER’S SON, Mitakshara, 408 

FATHER’S MOTHER’S FATHER’S FATHER’S SON’S DAUGHTER’S 
DAUGHTER’S SON, Mitakshara, 408 

FATHER’S MOTHER’S FATHER’S FATHER’S SON’S DAUGHTER’S 
BON, Mitakshara, 408 

FATHER’S MOTHER’S FATHER’S FATHER’S SON’S DAUGHTER’S 
SON’S SON, Mitakshara, 408 

FATHER’S MOTHER’S FATHER’S FATHER’S FATHER’S SON’S SON, 
Mitakshara, 408 

FATHER’S MOTHER’S FATHER’S FATHER’S FATHER’S SON’S SON’S 
SON, Mitakshara, 408 

FATHER’S MOTHER’S FATHER’S FATHER’S FATHER’S SON’S SON’S 
SON’S SON, Mitakshara, 408 

FATHER’S MOTHER’S FATHER’S FATHER’S SON’S SON’S DAUGHTER’S 
SON, Mitakshara, 408 

FATHER’S MOTHER’S FATHER’S FATHER’S SON, Mitakshara, 408 

FATHER’S MOTHER’S FATHER’S FATHER’S SON’S DAUGHTER’S 
SON’S SON, Mitakshara, 408 

FATHER’S MOTHER’S FATHER’S FATHER’S SON’S SON, Mitakshara, 
408 

FATHER’S MOTHER’S FATHER’S FATHER’S SON’S SON’S SON, Mitak- 
shara, 408 

FATHER’S MOTHER’S FATHER’S FATHER’S SON’S SON’S SON’S SON, 
Mitakshara, 408 

FATHER'S MOTHER’S FATHER’S SON, Mitakshara, 408 

FATHER’S MOTHER’S FATHER’S SON’S DAUGHTER’S DAUGHTER’S 
SON, Mitakshara, 408 

FATHER’S MOTHER’S FATHER’S SON’S DAUGHTER’S SON, 
Mitakshara, 408 

FATHER’S MOTHER’S FATHER’S SON’S DAUGHTER’S SON’S SON, 
Mitakshara, 408 

FATHER’S MOTHER’S FATHER’S SON’S SON, Mitakshara, 408 

FATHER’S MOTHER’S FATHER’S SON’S SON’S DAUGHTER’S SON, 
Mitakshara, 408 

FATHER'S MOTHER’S FATHER’S SON’S SON’S SON, MitaksJw,, 408 
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.FATHER’S MOTHER’S FATHER’S SON’S SON’S SON’S SON, Mitak- 

shara, 408, 409 

FATHER’S MOTHER’S SISTER, inheritance to maiden’s property, 447 

FATHER’S SISTER, 

Madras, 413 
stridhana, 447, 451, 454 

FATHER’S SISTER’S DAUGHTER’S SON, Mitaksliara, 404 

FATHER’S SISTER’S SON, 364 
Mitaksliara, 402 
Bengal school, 429 
stridhana , Mayukha, 454 
Bengal school, 461 

FATHER’S SISTER’S SON’S SON. See Father’s Father’s Daughter’s 
Son’s Son 

FATHER’S SON. See Brother 

FEEDING HINDUS, bequest for, 550 

FEMALE HEIR. Nee Woman 

not new stock of descent, 365, 367 
except in Bombay, 451, 467 
succession after her death, 367 
unchastity, 368, 369 
physical defect, 372 
in Bombay, 410-413, 467, 46S 
Madras, 413, 414 
Bengal school, 417 
religious office, 557, 569 

FORCE, 

marriage, 51 
adoption, 152 

FORMS OF MARRIAGE, 54-58 
presumption, 62, 63 

FRAUD, 

setting aside marriage, 51 
adoption, 152 
by a coparcener, 373 
by manager, 277, 278 
sale or charge, 297 
partition, 344 

, FUNERAL EXPENSES, 
of widow, 88 
sale for, 289, 290, 480 

GANDHARBA MARRIAGE, 55, 56 
ceremonies, 59 

GARBHARI GOSAVI, 
marriage, 34 

. : ^jdgwof, 4}6 . 
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GHAT, for moribund persons, 549 

GIFT. See Marriage, Trust 

of property subject to maintenance, 84, 85 . 

to procure consent to adoption, 123 

in adoption, 134-137 

to joint family, 240 

by father, 244, 284, 285 

separate property, 251 

of undivided share, 303 

to wife, share on partition, 335 

by husband to wife, 438 

of immovable property, 441-443 
to wife by relatives, 437 
strangers, 438 
presumption, 442, 443 
to other female relation, 442 
by female owner, 490 
to daughter or son-in-law, 484, 485 
power to make, 521 
donee, 521 

necessity for possession, 522 

transfer; 523 

mortis causd, 523 

subject of, 521 

to unborn person, 524, 525 

failure of prior disposition, 525 

GIFT OVER, 541 

GIRD, adoption of, 103 

GOT BA, meaning, 39, note 6 : 

GOT BAJA SAPINDAS, See 8 AGOT BA SAPINDAS 
defined, 379 

widow of (in Bombay), 412, 413 
Bengal school, 420 

GOVERNMENT, 

consent to adoption, 150 

. ■ grants by, 251, 252, 260, 261 

not to take charge of temple, etc., 595 

GOVERNMENT REVENUE, 

sale or charge for payment, by manager, 288 

by female heir, 482, 498 
exemption of endowed lands, 565 

GRANDFATHER. See Father’s Father, Mother’s Father 
gift in marriage, 47 
adoption, 136 

maintenance of grandchildren, 211 
debts, 308. See Father 

GRANDCHILDREN, maintenance of, 211 

GRANDMOTHER. See Father’s Mother, Mother’s Mother 
right on partition, 334. 335 
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GRANTS by Government, 251, 252, 200, 261 

GREAT-GRANDFATHER. See Father’s Father's Father, Mother’s 
Father’s Father ’ 

GREAT-GRANDMOTHER. See Father’s Father’s Mother 
right on partition, 335 

GUARDIAN, See Marriage 
Hindu law, 5 
right of father, 213-216 
mother, 214 
relations, 215 

appointed by Court, 214, 215 
testamentary, 213 

illegitimate children, 214 
partition, 313, 314 
of property, 215 
minor wife, 66 
adopted son, 179, 213 
loss of right, 215, 216 
remarried widow, 216, 217 
remedies, 217 

share in Mitakshara family, 270, 271 
powers over property, 217, 285 etseq. 
acceptance of gift, 521, 523 

GUDHAJA, 100 

GYAWALS, adoption, 160 

HABEAS CORPUS* writ in nature of, 73, 217 

HALF BLOOD, RELATIONSHIP OF, 390-392. See Half-Brother, Half* 
Sister 

HALF-BROTHER, 
adoption, of, 137 

Mitakshara and Mayukha, 390, 391 
competition with sister, in Bombay, 410 
Bengal school, 427 
succession to stridhan } 444 

HALF-SISTER, 

Bombay, 411 
Madras, 413 

HALF-SISTER’S SON, 

succession to stridham, Mithila school, 457 

HEIR. See Inheritance, Woman 
duty as to maintenance, 212, 213 
payment of debts, 323, 324 
becomes fresh stock of descent, 365 
unless female, 365 
nearer excludes more remote, 3 Q? 
may relinquish rights, 368 
disinherison, 365, 530 
H.L, 


2 s 


(j'26 


INDEX. 


HEREDITARY OFFICES, when partible, 202 

HERMIT, inheritance to, 415, 416. See Abandonment 

HIGH COURTS, Hindu law administered in, 3, 4 

HINDU LAW, 
what it is, I, 2 

difference from other systems, 3 
application of law, 3-10, 22-27 
sources, 10-21 
schools, 12-14 
custom, 27-32 

HINDU DISPOSITION OF PROPERTY ACT, 524-526, 536-539 

HINDU TRANSFERS AND BEQUESTS ACT, 524, 536 
how far retrospective, 524 

HINDU WILLS ACT, 542-545 
powers of adoption, 114 
devise by husband to wife, 441-443 
application, 542 
maintenance, 543 
gift to nnhorn persons, 543 
execution of wills, 543-545 
sections of Succession Act applied, 545 

HINDUS, 

what are, 22-20 
change of religion, 23-25 
illegitimate children, 25 
conversion to Hinduism, 25, 26 

HOMAM. See Datta Homam 

HOUSE. See Family Dwelling-House 

on coparcenary property, built by widow, 483 

HUSBAND AND WIFE. See Maintenance, Marriage, Restitution op 
Conjugal Rights 

reciprocal rights and duties, Chap. II. 
arrangement varying rights, 65, 66 
rights of husband, 05 
guardianship of minor wife, 60 
widow, 66 

restraint of wile, 66, 67 
duty of husband, 67 
assault on wife, 67 

right of wife, to society and maintenance, 67 

enforcement of right. See Restitution of Conjugal Rights 
suit for possession of wife, 67, 68 
cruelty, 68, 69 
adultery, 69, 71 
damages, 74 

summary remedies, 73, 74 
power of wife over property, 74, 75 : 
contract by wife, 75 

It: necessaries, 75 
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HUSBAND AND WIDE — continued 
suit by wife, 75 

power of husband over wife’s property, 76, 444 
suits between, 76 

gifts by husband to wife, 438, 441-444 
of immovable property, 441-444 
succession to stridhana, Mitakshara school, 450 
Mayukka school, 453 
Bengal school, 459, 460 

HUSBAND’S BAN DH US, stridhana, Mitakshara, 451 

HUSBAND’S BROTHER, 
stridhana , Mitakshara, 451 
Mayukha, 454 
Bengal school, 461 

HUSBAND’S BROTHER’S DAUGHTER’S SON, stridhana, Mitakshara, 451 

HUSBAND’S BROTHER’S SON, 
stridhana , Mitakshara, 451 
Mayukha, 454 
Bengal school, 460 

HUSBAND’S DAUGHTER. See Stepdaughter 
HUSBAND’S DAUGHTER’S SON, Nee Stepdaughter’s Sox 

HUSBAND’S FATHER, 
stridhana, Mitakshara, 451 
Bengal school, 461 

HUSBAND’S FATHER’S FATHER AND HIS ISSUE, stridhana, Bengal 
school, 461 

HUSBAND’S FATHER’S FATHER’S FATHER AND HIS ISSUE, stridhana, 
Bengal school, 461 

HUSBAND’S FATHER’S FATHER’S FATHER’S SON’S SON’S SON, 
stridhana, Mitakshara, 451 

HUSBAND’S FATHER’S SON’S SON’S SON, stridhana, Bengal school, 461 

HUSBAND’S MOTHER, stridhana , Mitakshara, 451 

HUSBAND’S BAKU LY AS, stridhana, Bengal school, 401 

HUSBAND’S 8 A MAN A PEA V AS, stridhana, Bengal school, 461 

HUSBAND’S 8 A MAN0DAKA8, stridhana.) Mayukha, 454 

Mitakshara, 451 
Bengal school, 467 

HUSBAND’S SAPINDASi si/Wiana, Mayukha, 454 

Mitakshara, 450, 451 

HUSBAND’S SISTER, stridhana, Mayukha, 454 

HUSBAND’S SISTER’S SON, 
stridhana , Mitakshara, 451 

Bengal school, 461 

HUSBAND’S SON*' Bee Srowsast 
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HUSBAND’S SON’S SON, Nee Stepson’s Son 

HUSBAND’S SON’S SON’S SON. Nee Stepson’s Son’s Son 

HUSBAND’S WIFE. See Co-wipe 

IDIOCY. See Insanity, 370, 371 

IDOL, 

bequest to, 539 
endowment for worship, 555 
proprietary rights, 555, 556 
lost or broken, 556 
non-existing, gift to, 556 
custody, 557 

revocation of endowment, 574 

attachment of offerings, 575 

attachment and partition of worship, 342, 574, 575 

ILLATOM ADOPTION, 160, 161 

ILLEGAL PURPOSE, 310-312 

ILLEGITIMATE CHILDREN. See Hindus 
of Hindus, 25, 98 
marriage, 39 
rights, 99 

maintenance, 99, 208, 209 
guardianship, 214 
inheritance, 382-385, 423 
coparcener, Mitakshara school, 227, 228 

ILLEGITIMATE DAUGHTER, 388 
does not inherit to father, 388 
inherits to mother, 462 

ILLEGITIMATE SON (inheritance), 
twice-born classes, 382, 423 
Sudra?, Mitakshara school, 382, 383 

competition with other heirs, 385 
does not succeed to collaterals, 385 
his son, 386 
Bengal school, 423 
inherits to mother, 462 

IMMORAL CUSTOM. See Custom 

IMMORAL PURPOSE, 310-312 

IMMOVABLE PROPERTY. See Woman 
gift by husband to wife, 441-444 

IMPARTIBLE PROPERTY. See Partition, 259-262 
grant by Government, 30, 260 
maintenance of widow, 79 
son bom after adoption, 188 
devesting on adoption, 198, 199 
■savings, 262 . 
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IMPARTIBLE PROPERTY — continued. 
instances, 259-202 
whether coparcenary, 263, 264 
transfer or devise, 264, 265 
charge for necessity, 265 
discontinuance of custom, 262 
debts, 324 
illegitimate son, 385 
widow, 387 
daughter’s son, 390 
inheritance to. Chap. XVII. 
principles of inheritance, 515, 516 
Mitakskara school, 516-519 
Bengal school, 519 
fresh stock of descent, 520 

IMPOTENCE, 
marriage, 35 

restitution of conjugal rights, 72 
adoption, 109, 110 

exclusion from copareenership, 228, 229 
inheritance, 370, 371 

IMPROVEMENTS, 

by purchaser, 307, 513 
in partition suit, 355 

IMPURITY, adoption, 110, HI 

INAM, ' 

siridhetm, 439 
in woman’s name, 466 

INCOME, 

female owner, 471, 476 
of endowment, 559 
mohunt, 561, 562 

INDIAN CONTRACT ACT, superseded Hindu law, 8 
INFANT, See Minor 

INHERITANCE. See Bengal School, Exclusion from Inheritance, Heir, 
Impartible Estate, Mitakskara School, Sapinda, Sakulya, Sam a- 
no Daka 

application of Hindu law* 3 
converts to Islam, 24 

adopted son, 179-182 
principles. Chap. X. 
to what property applies, 361 
property vested in deceased, 362 

vesting, 362 * 

devesting, 363 

right not acquired through others, 363-365 

disinherison, 365 

alteration of course of, 365, 532 

stock of descent, 365 

nearest heir, 365 # 
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INHERIT m(M—co}Uimed t 
rights of women, 366, 367 
when per stirpes, 367 
when per capita, 367, 368 
exclusion from, 368-375. See Exclusion 
order according to Mitakshara, Chap. XL 
connection between religion and law, 376-378 
fixed rules, 376 

differences between schools, 376, 377 
Mitakshara school guiding principle, 377 
sapinda relationship, 377, 378 
.classes of heirs, 378, 379 
divided and undivided, 380, 381 
female heirs in Bombay, 410-413 
Madras, 413, 414 
reunion, 414, 415 
Bengal school, Chap. XII. 
spiritual benefit, 417 
females, 417 

Hridkan property, Chap. XIV. See STMTDHANA 
principle, 446 

maiden’s property, 446, 447 
presents by bridegroom, 447 
impartible estate, Chap. XVII. 
attempt to alter law of, 532 

INJUNCTION, 

to restrain adoption, 1 66, 1 67 
at instance of reversioner, 503 

subsequent reversioner, 505, 50G 

INSANITY, 

marriage, 34, 35 

restitution of conjugal rights, 71 

adoption, 109 

exclusion from eoparecnership, 228, 229 
inheritance, 371, 372 

INSOLVENCY of a coparcener, 313 

INTEREST. See Damdupat 
liability of sons, 313, 322 
powers of manager, 27 
mortgage for necessity, 485 

INTERMARRIAGE, rules as to, 38-46 

INTERPRETATION OF AUTHORITIES, 11 

INVALID ADOPTION, 
cases, 202 
effects, 202-205 . 

INVESTMENTS, 

from coparcenary property, 246 
from siridJinn, 440 
by female owner, 474, 475 


INDEX, 


JACTITATION OF MARRIAGE, 61 
JAINS, 

governed by Hindu law, 23 
by what school governed, 27 
proof of customs, 32 
adoptions. 102 

termination of power, 131 
relationship, 145 
ceremonies, 153 
afterborn son, 188 
powers of sonless widow, 469 

JATS, marriage with husband’s brother, 45 

JOINT FAMILY, Chap. VI. Bee Coparcenary Property, 0 
Manager, Partition, Separation 
marriage expenses, 52, 53, 235, 289 
of what consists, 218 

rights of members, 218, 219. Bee Coparceners 

property. See Coparcenary Property 

according to the Mitakshara, 219, 220 

disintegration, 219, 220 

presumption of union, 220-223 

separation in dwelling, 221 

new families, 223 

application of proceeds, 266 

use of name of member, 257, 258 

possession of property, 259 

management and disposal of property, Chap. VII. 

JOINT GIFT IN WILL, 540 

JOINT POWER OF ADOPTION, 115 

JOINT TENANCY, 239. See Coparcenary Property 

JOINT TRANSFER, 239 

JOTI, inheritance to, 415, 416 

JUDGE, duty of, 2 

KANINA SON, 100 
KAYA MARRIAGE, 55 
KAYASTHAS, 22, note 6 
KHOJAS, 24 

transfers and gifts to unborn persons, 524, note 5 

KING. See Escheat 

rights of. oh escheat, 416 

;KRITAKA son, ioi 

KRITRIMA SON. See Adoption 
in ancient times, 101 
adoption of, 99, 126, 157-160 
effect of adoption, 201, 202 
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KSHATRIYAS, 22 ! , 

KSHETRAJA SON, 100 

LAMENESS, 
adoption, 100 

exclusion from eoparcenership, 228, 229 
inheritance, 371, 372 

LAND ACQUISITION, c;- i'A H": 

female owner’s share, 473 
property of endowment, 565 

LEASES, :■ 

by manager of family, 274 

by female owner, 476 ■; ; 

permanent, 476 

by manager of endowment, 563, 56o 

LEGACY, See Bbques^ Devise 
to joint family, 250 

LEGISLATION, See Acts 
LEGITIMACY, presumption as to, 99 
LEPA, 419 
LEPROSY, 

restitution of conjugal rights, 69 
adoption, 109 

exclusion from coparcenership, 228, 229 
Inheritance, 372 

■, LETTERS OF ADMINISTRATION. See Admxnistbation 
LIMB, ABSENCE OF, 370, 371 

- LIMITATION.- See Acknowledgment 

suits for restitution of conjugal rights, 72 
for maintenance, 96 
to set aside adoption, 188-170 
to declare adoption valid, 170 
for joint possession, 233, 234 
right to claim property as separate, 248 
when one coparcener barred, 289 
alienation by manager, 306 
by widow, 482 

mortgage for debt of father, 314 
debt of father, 322 
separation by loss of share, 248 
suit for partition, 352 

suit by reversioners to avoid alienation, 504 
by subsequent reversioner, 507, 508 
for possession on death of female, 509 
lease of endowed property, 565, 568 
to recover property of endowment, 588 

LOSS OF CASTE. See Caste 

LOST PROPERTY, recovery of, 252, 253 
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LUBBAIS, 2d 

LUNACY. See Insanity, Marriage 

MADRAS PRESIDENCY. See Adoption 
Hindu law administered in, 3, 4 
female heirs, 413, 414 

MAHARASHTRA SCHOOL, 13 
works of authority, IS, 19 
peculiarities, 21 
adoption, 124-128 

MAHOMED AN RELIGION, effect of conversion to, 24, 

MAIDEN. See Daughter 
Mridhana , 438 

inheritance to, 446, 447 
presents by bridegroom, 447 

MAINTENANCE, 

when marriage void, 46 
of wife, 67, 76-78 

not dependent on property 77 
abandonment of Hinduism, 77 
dissolution of marriage, 77 
husband excluded from inheritance, 77 
place, 77, 78 
separate, 78 
release of right, 78 
loss of right, 78, 84, 97 
remedies, 95 
of widow, 78, 79 

effect of suit for partition, 79 
where property forfeited, 79 
of mother, 79, 80 
from relatives of husband, 79, 80 
residence, 80-82 
loss of right, 82, 97 
“ starving maintenance,” 83 
burden of proof, 83, 84 
transfer of right, 84 
attachment, 84 

effect of transfer of property, 84, 89-94 
gift or will, 84, 85 
of concubine, 85 

independent means of support, 85, 86 

previous provision, 86 

separate property of husband, 86 

amount, 86-88 

religious ceremonies, 87 

funeral expenses, 88 

postponed to debts, 88 

how far a charge, 89-91 

agreement, 89-91 

decree, 89-91 

transfer pending suit, 93 . 
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MAINTENANCE— continued. 
widow in possession, 93, 94 
right against proceeds, 94 • 
suit for, 94, 95 
arrears, 94, 95 
future, 95 
parties to suit, 95 
limitation, 96 
duty of Court, 96 
alteration of order, 97 
execution of decree, 98 
order by magistrate, 98 
of widow on adoption, 198 
of person invalidly adopted, 202-204 
of children, 206-209 
of married daughter, 207 
of illegitimate children, 99, 207, 208, 209, 382 
of daughter-in-law, 209, 210, 211 
of son-in-law, 211 
impartible property, 211 
grandchildren, 211 
parents, 211, 212 
stepson, 212 
grandparents, 212 
sister, 212 

duty of heir, 212 213 

persons excluded from, inheritance and coparcenership, 228 
members of coparcenary and their dependents, 234, 235 
duty of manager, 271 
sale or charge by manager, 289 
provision on partition, 355 
property given to woman for, 438 
savings from, 476 
alienation to provide for, 483, 484 

MAJORITY, AGE OF, 
marriage, 46, 47 
adoption, 106, 107 

MALABAR LAW, 
marriage, 58 
adoption, 106 
wills, 545 

MANAGER OF ENDOWMENT, 556 
powers, 557, 558, 561, 562, 564 
position, 559 
duty, 559, 560 
application of income, 559 
decision of majority, 559 
deposition fey foreign state, 563 
suit by, 563, 564 
debts and alienation, 564. 565 
personal liability, 564 
repudiation, 566 
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MANAGER OR ENDOWMENT— 
successor bound, 568 
adverse possession against, 507 
debts of predecessor, 587 
devolution of trust, 568-572 
hereditary right, 569, 570 
Court of Wards, 570 
prescriptive right, 571 
alienation of management, 573, 574 
attachment of, 574, 575 
partition of, 575, 576 
removal of, 580, 581 
under Religious Endowments Act, 580 
accounts, 590 

MANAGEMENT OF JOINT FAMILY PROPERTY, Chap. VII. 

Manager op Joint Family 
special arrangement, 273, 274 

MANAGER OF JOINT FAMILY, Chap. VII. See Father 
guardian of infant’s share, 215, 270, 271 
to give information to coparceners, 235 
suit by coparcener, 236 
decree against, 267, 278-282 
what he is, 270 

representation of authority, 271 
duty, 271, 272 

arrangement as to management, 273, 274 

account, 272-274 

powers*^, 275, 277 

family business, 274-276 

debts, 276 

promissory notes, 278 

election by creditor, 276, 277 

cannot bind coparceners personally, 277 

compromise, 277 

fraud, 277, 278 

arrangements as to property, 278 

discretion, 272 

suits by, 278-283 

suit on mortgage, 280-282 

alienation and charge, 283-299 

without assent of coparceners, 283 
can bind minor, when necessity, 285-290 
acting under authority of Court, 287 
matters to be regarded, 287, 288 
what is necessity, 288-290 
discretion, 290 

money borrowed on personal credit, 290 

duty of purchaser or mortgagee, 290, 291 

current account, 291 

judgment debt, 291 

authority of Court, 291 

effect of inquiry, 292- 

nature of inquiry, 293 

consent of coparceners, 293 

■ ■ ■■ ■■■■■■..' , 
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MANAGER OF JOINT FAMILY— continued. 
burden of proof, 293-296 
representations, 295 
recital of necessity, 296 
adequacy of prioe, 296 
fraud, 297 

charge for portion of advance, 297 
getting aside alienation, 304-307 
limitation, 306 

MANU, 11 

MARRIAGE, Chap. I. See Divqbce, Husband and Wife Remabbiage 
Restitution of Conjugal Rights 
application of Hindu law, 3-5 
creation of relationship, 33 
object and necessity, 33 
duty of guardian, 33, 34 
who may marry, 34-38 
. defects, .34 
lunacy, 34, 35 
impotence, 35 
age, 35 
polygamy, 36 

agreement as to second marriage 37 
bigamy of woman, 36, 37 
remarriage after divorce, 37 
of widow, 37 

of betrothed girl, 37 r *r 

restrictions on, 37 
restrictions on intermarriage, 38-46 
identity of caste, 38 
Hindu and Christian, 39 
illegitimate persons, 39 
between Hindu and non-Hindu :a 
difference of goira, 39, 40 
prohibited degrees, 40-46 
stepmother’s relations, 43 
affinity, 44 

adopted son, 44, "45, 201 
widows, 45 
effect of void, 46 
who may give, 46-43 
consent of ward, 48 
delegation, 48 
loss of right, 48 
remedy of guardian, 48, 49 
control by Court, 49 
guardian appointed by Court, 49 
wards of Bengal and Madras Courts of W ards, 43 
selection of husband by girl, 49 
absence of guardian’s consent, 49 
powers of Court, 49, 50 
consent to remarriage of widow, 51 
force or fraud, 51 m 





MARRIAGE — continued. 

payment to guardian, 51, 52 
bridegroom, 52 

marriage brocage contracts, 52 
expenses, 52, 53, 235, 271, 289 
forms, 54-58 
ceremonies, 58-61 
breach, of promise, 59 
death of betrothed, 59 
conditional, 60, 61 
remarriage of widow, 61 
consummation, 61 
questions as to validity, 61, 62 
Jactitation of, 61 
presumption as to validity, 62 
presumption as to form, 62, 63 
proof, 62, 63 

transfer of property out of which provision to be made, \ 

provision on partition, 355, 356 

gifts at, 420, 421 

compensation for second, 437 

expenses, alienation to provide, 289, 484, 485 

effect on will, 543 

MARRIAGE BROCAGE, 52 
: MARRIAGE EXPENSES. See Marriage 

MARRIED MAN, adoption of, 146, 147 

MATEBNAlT'tJBANDS'ATHEK. See Mother's Fatkbb 
right to give in marriage, 47 
property inherited from, 241-243 

MATE1 BANDHUSi 400 

order of succession, 401, 408-410 

MAYUKHA, 18, 19 

succession of cognates, 402 
devolution of siridhana , 452-=455 
Sullca, 452 
gifts, 452 

Yauialca stridhana. 452 

Other property, 452, 453 

succession to childless woman, 453-455 

MEMONS, 24 

MERWARA, Hindu law administered in, 5 

MESNE PROFITS, 307 

MINE worked by female owner, 477 

MINOR. See Minority 
adoption by, 106-108 
permission to adopt by, 106-108 
adoption by minor widow, 126, 127 
gift in adoption, 136, 137 * 
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MINOR — continued . 

family business, 275, 27(5 
partition, 328-330 
reunion, 380 
gift to, 521 

MINORITY, See Majority 
Hindu law administered, 3-5 
restitution of conjugal rights, 70, 71 

MISREPRESENTATION, adoption, 152 

MISTAKE, 

adoption, 152 
partition, 344 

MITAKSHARA, 16 

MITAKSHARA SCHOOL, 12-14, 16. See Coparcenary Property, Co- 
parceners, Inheritance, Joint Family 
subdivisions, 13, 14 

differences between, 21 
works of authority, 16-20 
difference from Bengal school, 20, 21, 376, 377 
to what x^roperty inheritance applies, 361 
guiding principle of inheritance, 377 
classes of heirs, 378, 376 
meaning of saptnda, 379 
succession of sagoira mpindas, 380 et seq, 
relationship of half blood, 392, 393 
remote sapinda heirs, 394 et seq. 
samanodakas , 379, 380, 397 
bandhus, 397 el seq. 

inheritance to impartible estate, 516-519 

MITHILA SCHOOL, 14 
works of authority, 20 
adoption, 126 

inheritance of daughter’s, 388 
devolution of siridkana, 456, 457 

MOHUNT. See Endowment, Manager of Endowment 
inheritance to, 415, 416 
position and power, 561-563 
who may be, 562 
may own property, 562 
succession to, 568-572 
removal of, 580-581 

MOLESALEM GIRASIAS, 24, 25 

MORTGAGE. See Burden of Proof, Coparceners, Father, Manager 
suit by manager, 280-282 
by manager,, 283 et seq, 

what lender to regard, 287, 288 
application of money, 292, 294 
nature of inquiry, 293 
consent of coparceners, 283, 293, 300 
fraud, 29(5 • 
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MORTGA GK—couUti tied. 
charge for portion, 297 
of share, effect of partition, 303 
sale to pay off. 288, 289, 482, 485 
woman not bound to, 485 
by woman, 478 et seq. 
consent of reversioners, 480—489 

MOTHER. See Woman 

right to give in marriage, 47 
maintenance, 79, 211, 212 
gift in adoption, 134-130 
guardianship, 214 

loss of right, 215, 210 
share on partition, 333 
inheritance, Mitakshara, 390 
Mayukha, 390 
Bengal school, 426, 427 
maiden’s property, 446 
mllca 9 Mitakshara, 447, 448 
tiridhana, Mitakshara, 451 

Mayukha 454, 455 
Smriti Chandrika, 455 
Mithila school, 456 
Bengal school, 459, 460 

MOTHER’S BROTHER, 

Mitakshara, 404, 40S 

Bengal school, 431 

inherit*^) to stridhana, 452, 454 

MOTHER’S BROTHER’S DAUGHTER’S DAUGHTER’S SON, Mitak- 
shara, 407 

MOTHER’S BROTHER’S DAUGHTER’S SON, 

Mitakshara, 405 
Bengal school, 431, 432 

MOTHER’S BROTHER’S DAUGHTER’S SON’S SON, Mitakshara, 406 

MOTHER’S BROTHER’S SON, 

Mitakshara, 401, 405 
Bengal school, 421, 431 

MOTHER’S BROTHER’S SON’S DAUGHTER’S SON, 

Mitakshara, 406 
Bengal school, 431, 433 

MOTHER’S BROTHER’S SON’S SON, 

Mitakshara, 405 
Bengal school, 431 

MOTHER’S BROTHER’S SON’S SON’S SON , Mitakshara, 405 

MOTHER’S FATHER. See Maternal Grandfather 
Mitakshara, 404, 

Bengal school, 431 

MOTHER’S FATHER’S BROTHER. See Mother’s Father’s Father’s 

: ' Son - A 
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MOTHER’S FATHER’S BROTHER’S SON. See Mother’s Father's 
Father’s Son’s Son 

MOTHER’S FATHER’S BROTHER’S SON’S SON. See Mother’s Father’s 
Father’s Son’s Son’s Son 

MOTHER’S FATHER’S DAUGHTER’S DAUGHTER’S SON, Mitakshara, 
408 

MOTHER’S FATHER’S DAUGHTER’S SON. See Mother’s Sister’s Son 

MOTHER’S FATHER’S DAUGHTER’S SON’S SON, Mitakshara, 408 

MOTHER’S FATHER’S FATHER’S SON’S SON’S DAUGHTER’S SON, 
Mitaksliara, 405, 40G 

MOTHER’S FATHER’S SON’S SON’S SON’S SON, Mitaksliara, 405, 406 

MOTHER’S FATHER’S FATHER, 

Mitaksliara, 405 
Bengal school, 482 

MOTHER’S FATHER’S FATHER’S DAUGHTER’S DAUGHTER’S SON, 
Mitaksliara, 407, 409 

MOTHER’S FATHER’S FATHER’S DAUGHTER’S SON, 364 
IMitakshara, 406, 409 
Bengal school, 432 

MOTHER’S FATHER’S FATHER’S DAUGHTER’S SON’S SON, Mitak* 
shara, 406, 400 

MOTHER’S FATHER’S FATHER’S SON, 

Mitaksliara, 405 ***** 

Bengal school, 432 

MOTHER’S FATHER’S FATHER’S SON’S DAUGHTER’S DAUGHTER’S 
SON, Mitakshara, 407, 409 

MOTHER’S FATHER’S FATHER’S SON’S DAUGHTER’S SON, 
Mitakshara, 406, 409 
Bengal school, 432, 433 

MOTHER’S FATHER’S FATHER’S SON’S DAUGHTER’S SON’S SON, 
Mitakshara, 406, 409 

MOTHER’S FATHER’S FATHER’S SON’S SON, 

Mitakshara, 405 ■' -5/’-' ; 

Bengal school, 432 

MOTHER’S FATHER’S FATHER’S SON’S SOM’S DAUGHTER’S SON, 
Mitakshara, 405, 406, 409 
Bengal school, 432, 433 

MOTHER’S FATHER’S FATHER’S SON’S SON’S SON, 

Mitakshara, 405 
Bengal school, 432 

MOTHER’S FATHER’S FATHER’S SON’S SON’S SON’S SON, Mitakshara, 
405, 406 

MOTHER’S FATHER’S FATHER’S FATHER,- 
Mitakshara, 405 S] iT; 

Bengal school, 432 * 
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MOTHER’S FATHER’S FATHER’S FATHER’S DAUGHTER'S 
DAUGHTER’S SON, Mitakshara, 409 

MOTHER’S FATHER’S FATHER’S FATHER’S DAUGHTER’S SOX, 
Mitakshara, 406, 409 
Bengal school, 482 

MOTHER’S FATHER’S FATHER’S FATHER’S DAUGHTER’S SOX'S, 
SON, Mitakshara, 406, 409 

MOTHER’S FATHER’S FATHER’S FATHER’S SON, 

Mitakshara, 405 
Bengal school, 482 

MOTHER’S FATHER’S FATHER’S FATHER’S SON’S DAUGHTER'S 
DAUGHTER’S SON, Mitakshara, 469 

MOTHER’S FATHER’S FATHER’S FATHER’S SON’S DAUGHTER’S 
SON, 

Mitakshara, 406, 409 
Bengal school, 482, 438 

MOTHER’S FATHER’S FATHER’S FATHER’S SON’S DAUGHTER’S 
SON’S SON, Mitakshara, 406, 409 

MOTHER’S FATHER’S FATHER’S FATHER’S SON’S SON, 

Mitakshara, 405 
Bengal school, 482 

MOTHER’S FATHER’S FATHER’S FATHER’S SON’S SON’S 
DAUGHTER’S SON, 

Mitakshara, 406, 409 
BengaTSfchooI, 432, 483 

MOTHER’S FATHER’S ; FATHER’S FATHER’S SON’S SON’S SON, 
Mitakshara, 405 
Bengal school, 432 

MOTHER’S FATHER’S FATHER’S FATHER’S SON'S SON’S SON’S 
SON, Mitakshara, 405, 406, 409 

MOTHER’S FATHER’S SISTER’S SON. See Mother’s Father’s Father's 
Daughter’s Son 

MOTHER’S MOTHER, inheritance to maiden’s property, 447 

MOTHER’S MOTHER’S FATHER, Mitakshara, 409 

MOTHER’S MOTHER’S FATHER’S DAUGHTER’S DAUGHTER’S SON, 
Mitakshara, 410 . 

MOTHER’S MOTHER’S FATHER’S DAUGHTER’S SON, Mitakshara, 
398, 409 

MOTHER’S MOTHER’S FATHER’S DAUGHTER’S SON ? S ' SON,,M!tak^ 
shara, 410 

MOTHER’S MOTHER’S FATHER’S SON, Mitakshara, 409 

MOTHER’S MOTHER’S FATHER’S SON’S DAUGHTER’S DAUGHTER’S 
SON, Mitakshara, 410 

MOTHER’S MOTHER’S FATHER’S SON’S DAUGHTER’S SON, Mitak- 
shara, 409 




2 t- ■ 


842 


INDEX. 


MOTHER'S MOTHER’S FATHER’S SON’S DAUGHTER’S SON’S SON, 
Mitakshara, 410 

MOTHER’S MOTHER’S FATHER’S SON’S SON, Mitakshara, 398, 409 

MOTHER’S MOTHER’S FATHER’S SON’S SON’S DAUGHTER’S SON, 
Mitakshara, 409 

MOTHER’S MOTHER’S FATHER’S SON’S SON’S SON, Mitakshara, 409 

MOTHER’S MOTHER’S FATHER’S SON’S SON’S SON’S SON, Mitakshara, 
409 

MOTHER’S MOTHER’S FATHER’S FATHER, Mitakshara, 409 

MOTHER’S MOTHER’S FATHER’S FATHER’S DAUGHTER’S 
DAUGHTER’S SON, Mitakshara, 410 

MOTHER’S MOTHER’S FATHER’S FATHER’S DAUGHTER’S SON, 
Mitakshara, 409 

MOTHER’S MOTHER’S FATHER’S FATHER’S DAUGHTER’S SON’S 
SON, Mitakshara, 410 

MOTHER’S MOTHER’S FATHER’S FATHER’S SON, Mitakshara, 409 

MOTHER’S MOTHER’S FATHER’S FATHER’S SON’S DAUGHTER’S 
DAUGHTER’S SON, Mitakshara, 410 

MOTHER’S MOTHER’S FATHER’S FATHER’S SON’S DAUGHTER’S 
SON, Mitakshara-, 449 

MOTHER’S MOTHER’S FATHER’S FATHER’S SON’S DAUGHTER’S 
SON’S SON, Mitakshara, 410 

MOTHER’S MOTHER’S FATHER’S FATHER’S SON’S SON, Mitakshara, 
409 

MOTHER’S MOTHER’S FATHER’S FATHER’S SON’S SON’S 
DAUGHTER’S SON, 409 

MOTHER’S MOTHER’S FATHER'S FATHER’S SON’S SON’S SON, 
Mitakshara, 409 

MOTHER’S MOTHER’S FATHER’S FATHER’S SON’S SON’S SON’S SON, 
Mitakshara, 409 

MOTHER’S MOTHER’S SISTER’S SON, Mitakshara, 398. 409 

MOTHER’S SISTER’S DAUGHTER’S SON, Mitakshara, 407 

MOTHER’S SISTER’S SON, 364 
adoption of, 142 

inheritance, Mitakshara, 398, 405 
Bengal school, 431 

MOTHER’S SISTER’S SON’S SON, Mitakshara, 40(f 

MOTIVE, for adoption, 102 

. MOVABLE PROPERTY, 
powers of father, 285 

female owner, 469, 470 

MURDER, b^.heir, ;g| 


INDEX. 


MUTTS, 

origin, 560, 561 
object, 561 

1ST AIRS, form of marriage, 58 

NAMBUDRI BRAHMINS, ' 
application of Hindu law, 23 
adoption of girl, 103 

by widow, 121, 161, 162 
ceremonies, 153 

NARAD A, 11 

NATIVE CHRISTIANS. See Christians 
NECESSARIES, supplied to wife, 75 

: NECESSITY. See Manager 

sale or charge by female owner, 478 et sag. 
proof, 510-512 

portion only proved, 512, 513 
impartible estates, 265 

■ NIRNAYA SINDH U, 17, 10 
NISHADA, 101 

NITYA DVYAMUSHYA YANA, 190^193 

NIYOGA, 45 
obsolete, 139 
in adaption, 139-140 

NUCLEUS, proof of, 256, 257 

OBSTRUCTED HERITAGE 241, 242, 253 

OFFENCES, 

proof of marriage, 63 
against wife, 67 
theft, 76 

OFFERINGS at temple, 557, 558 

OFFICIAL ASSIGNEE, alienation of coparcenary property, 313 
ORISSA, by what school governed, 13, note l 
ORPHAN, adoption of, 148 
OUDH, 

Hindu law administered in, 5 
adoptions, 150 

OUDH TALUQDARS, wills of, 54.5 
OUSTER from family property, 231 

PAXSACHA MARRIAGE, 56 
PALAKA PUTRA, 100 

P^LAYAMi impartible, 260 * 
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PABASARA MADHAVYA, 17, 18 

PARENT AND CHILD.. Chaps. IIL, IV., V. See Father, Maintenance 
PAEINAYYA (nuptial gifts), inheritance to, 456 
PARTIES, : 

suit for maintenance, 95 
as to adoption, 167, 168 

coparcenary property, 233, 267, 268 
on business contracts, 267, 269 
on mortgage by father, 280-282, 315, 316 
for partition, 352 

PARTITION, Chap. IX. 

Hindu law, administered 3-5 
right of coparceners, 236 
share is coparcenary property, 244 
liability for debts after, 323 
what is, 325 
who entitled, 325-331 
tenure holders, 325 
Bengal school, 326 
Mitakshara school, 326, 327 
agreement not to, 325 
condition in will, 326 

son, grandson, and groat grandson, 326, 327 
between women, 327, 328 
minor coparcener, 328-330 

birth of son, after, 330 , m 

absent coparceners, 330, 331 
purchaser of share, 331 
rights of wife, 331, 332 
mother, 333 
grandmother, 334, 335 
stepmother, 333, 334 
great grandmother, 335 
effect on rights of widow, 79 
gift by husband, 335 
effect on mortgage, 303 
rights in share, 242, 336 ; 337 
effect of sale on right, 336 
loss of right, 336 
enforcement of right/ 336, 337 
sister, 337 

allotment of shares, 337-340 

between father and sons, 338 
unequal division by father, 338 
A father represents son, 338 

between brothers and their sons, 339 
shares of deceased brothers, 339 
different branches, 339, 340 
sons by different mothers, 340 
partial partition, 340, 343, 344, 352, 353, 354. 
subject of, 341-343: 

impartible property, 326, 341 
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PA RTITION — continued-. 

all property to be divided, 341 
leaseholds, 341 

family dwelling-house, 341, 357 
indivisible property, 342 
places and rights of worship, etc., 342, 343, 575, 
separation, how effected. See Separation 
parties to partition, 343 
test of partition, 346 
definition in petitions, etc., 347, 348 
act or declaration by one coparcener, 348 
loss of share by limitation, 348 
proof, 349, 350 

conversion from Hinduism, 350 
decree, 350, 351 
order for sale, 351 
suit, 351, 352 
parties to suit, 352 
property in suit, 352-355 
partial, 353 
purchaser, 354 

inquiry as to property, 354, 355 

account of mesne profits, 355 

improvements, 355 

provision for debts, etc., 355 

portion improved or dealt with by coparcener, 356 

account of expenses, 356 

partition by Court, 356 

poweiPto order sale, 356, 357 

procedure, 358 

when transfer of share of dwelling-house, 357 

re venue paying estates, 359 

mortgage of undivided share, 299, 301, 302 

accident, mistake, fraud, 344 

by Revenue Authorities, 359 

does not annul filial relation, 359 

reunion, 359, 360 

PARTITION, SHARE ON, 
powers of women, 335, 336 
interference by Court, 473 

PABVANA SRADMIA, 417-419 

PATTAM, impartible, 261 

PAONARRHAVA SON, 100 

PAYMENT to one member of family, 285 

PERMISSION TO ADOPT. See Adoption 
only to wife or widow, 113 
form, 114 
construction, 117 
time for exercise., 128, 129 
exhaustion of, 129/130 

termination of, 130, 131 • 
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PERMISSION TO AT>Q¥E~-continued. 
burden of proof , 171, 172 
presnmption 5 177 

PERPETUITIES, 

rules against, 536, 538, '539 

PERSONA DESIGN AT A, gift or devise to, 204, 205 

PILGRIMAGE, by widow, 481 

PINDAS , 403, 404, 418, 419 

PITRI BANDHUS, 400 

order of succession, 401, 407, 40S 

PITMIDATTA , inheritance, Bengal school, 458 

POLYANDRY, 36 
inheritance, 380 

POLYGAMY, 

Christians, 23, note 6 ; 36 
Hindus, 36 

restitution of conjugal rights, 70 

POSSESSION. See Adverse Possession 

POST-NUPTIAL ARRANGEMENT for separation, 65, 66 

POWER TO ADOPT. See Adoption, Permission to Adopt 

PRAJAPATYA MARRIAGE, 55 

PRESUMPTION, 
as to school, 26, 27 

validity of marriage, 62 
form of marriage, 62, 63 
of marriage in prosecutions, 63 
of legitimacy, 99 
permission to adopt, 177 
joint family, 220-223 

property of joint family, 220, 239, 240, 257, 258, 259 
new family, 223 

separate property of owner of impartible estate, 262 

property held by coparcener, 257-259 

sale in execution of decree against father, 320 

PRIMOGENITURE, 518 

PMTIDATTA , 
described, 438 
inheritance, Mayukha, 452 

Smriti Chandrika, 455 

PROBATE AND ADMINISTRATION ACT, 545 
PROHIBITION of adoption, 120, 124 
PROMISSORY NOTE by manager, 276 
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PROOF. See Burden of Proof, Custom, Presumf 
of marriage, 82 

of terms of endowment, 553, 554 
of adoption, 171, 172, 174, 175 
of separation, 349-35! 
in suit as to alienation by woman, 510-512 


PROSTITUTE, 

adoption by, 31, 183, 164 
daughter (inheritance), 388, 449 
inheritance to, 462 


PUNJAB, 

Hindu law administered in, 4, 5 
adoption, 126 

relationship, 145 
ceremonies, 153 

rights of adopted son in natural family, 189 

PUNJAB SCHOOL, 14 
adoption, 126, 145, 153 

PURCHASE. See Purchaser 

of property subject to maintenance, 80, 81, 89-93 

PURCHASER. See Burden of Proof 
duty in sale by manager, 290. 291 
application of money, 292 
nature of inquiry, 293 
subsequent, 293 
charge for portion, 297 
fraud, 296 

of undivided share, 299-303 
from father, 306 

alienation, how set aside, 304-307 • • • * 

compensation, when purchase set aside, 307, 314 
sale in execution of decree against father, 318-320 
of share, partition, 331, 352 

PURDAHNASHIN, 
consent by, 489 
alienation by, 511 

PUTRIKA PUTRA, 100 

QUARRY, powers of female owner, 477 

RAGHUNANDANA’S SMR1TI, 15 

RAJ, impartible, 259, 260 

: RAKSHASA MARRIAGE, 56 

RAPE, by husband, 67 

RATIFICATION, 
of adoption, 128 
of alienation, 486 
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RECEIVER, 

in suit by reversioner, 505 
for partition, 352 
management of endowment, 540 

RECITAL OR NECESSITY, 290, 296 

REDEMPTION, right of sons, 316 

REGISTRATION, 

of permission to adopt, 114 
of adoption in Oudh, 150 

REGULATIONS. See List, p. xcvii, xcviii 

RELATIONSHIP, 

prohibited degrees in marriage, 40-46 
exceptions, 42 
stepmother’s relations, 43 
affinity, 44 
adopted son, 44, 45 

RELEASE. See Relinquishment 
of right of maintenance, 78 

RELIGION. See Change of Religion 

connection with law of inheritance, 378 > 

RELIGION, CHANGE OE, 23, 24 
divorce, 64 

restitution of Conjugal rights, 70 
adoption, 110 
gift in adoption, 137 
guardianship, 216 
effect on coparcenership, 350 
inheritance, 374, 375 

RELIGIOUS CEREMONIES, 
of wife, expenses, 76 
of widow, expenses, 87 
adoption when son incapable, 104 
adoption, 153-155 
delegation, 155 
presumption, 177 
ICritrima adoption, 159 
of parents, etc., 212 
sale by manager for, 289, 290 
alienation by woman, 480, 481, 483, 484 

RELIGIOUS ENDOWMENTS. See Endowments, Religions Usages and 1 
. Institutions 
bequest for, 539, 540 

RELIGIOUS ENDOWMENTS ACT, 585-595 

RELIGIOUS PURPOSES; See Endowments, Religious Endowments 
alienation for, 289, 480, 481 
by mother, 481 

RELIGIOUS STUDENT, inheritance to, 415, 410 



INDEX. 


RELIGIOUS USAGES AND INSTITUTIONS, 
application of Hindu law, 3 
questions as to, 5-8 

; RELINQUISHMENT. See Abandonment, Release 
of rights by heir, 368, 375 

REMARRIAGE, 
after divorce, 37 
of widow, 37, 45, 51, 82 
loss of rights, 369, 370 
prohibited degrees, 45 
consent of father, etc., 51 
ceremonies, 61 
debts, 76 

power of adoption, 132 
gift in adoption, 137 
guardianship, 216. 217 
effect on inheritance, 369, 370 
relationship of children, 391 

RENT, sale for arrears of, 498 
by widow, 498 
suit for, 498 

RENUNCIATION, 
of adoption, 157 , 
of rights on adoption, 188 
of coparcenership, 230 

REPAIRS, alienation to provide for, 483 

REPUDIATION. See Alienation 

REPUGNANT CONDITIONS IN GIFT OR WILL, 532, 5£ 

RESIDENCE, 
of wife, 77, 78 
of widow, 80-82 
bequest of right of, 541 

MES JUD1GATA , 

as to adoption, 167, 168 
as to partition, 352 

RESTITUTION OF CONJUGAL RIGHTS, 67-73 
presumption as to marriage, 62 
defences to suit, 68-72 
condonation, 70 
right of suit, 72 
limitation, 72 
demand, 72 
form of decree, 72, 73 
conditional decree, 73 
execution of decree, 73 

RESTRAINT OF WIFE, 66, 67 

REUNION, 359, 360 

property on, 359 . ^ 
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REUNION' — continued. 

who may reunite, 359, 360 
minor, 360 
burden of proof, 360 

inheritance on, 391, 414, 415 

REUNITED BROTHER, 414, 415 

REUNITED HALF-BROTHER, 391, 414, 415 

REVENUE. See Government Revenue 

REVENUE AUTHORITIES, partition by, 358, 359 

REVENUE PAYING ESTATE, partition of, 358, 359 

REVERSIONERS. See Decree 
suit as to adoption, 164-167 
consent to alienation, 200, 486-490 
>• interest of, 499-501 

avoidance of alienation by female, 501 
suit to restrain waste, 501, 502 
limitation, 504 
need not sue, 504 
neglect to get in property, 504 
right to oust female owner, 504, 505 
subsequent, when may sue, 505-507 
abatement; 505 

acts derogatory to succession, 508 
possession at death of female, 508, 509 
proof in suit as to alienation, 510-512 
suits pending at death of woman, 513 

REVOCATION. See Cancellation 
of permission to adopt, 114, 115 
of adoption, 157, 160 
of will not by adoption, 183, 184 
of endowment, 554 

ROAD CESS, 

sale to provide, 483 

SADAVARAT, bequest for, 550 

SAGAI MARRIAGE, 57 

8AG0TMA SAPINDAS , 
defined, 379, 420 

adoption of son of daughter of, 142 
son of, 153, 154 

inheritance, according to Mitakshara, 380, 3S1 ei seq. 
Bengal school, 483 el seq. 

SAHODHA SON, 100 

SAKULYAS > V;;\' 

described, 419 
order of succession, 421, 433 
of husband, siridhana $ Bei^al school, 461 
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SALE. See Manager, Purchaser 
by female owner, 478-490 
consent of reversioners, 486-490 
by Court of Wards, 493 
in execution of decree against female, 496, 497 
for arrears of Government revenue, 498 
rent, 498 

SAM AN APR A VA, 

of husband, stridhana , Bengal school, 461 

SAMANODAKA, 379, 380 
meaning, 379, 380 
Mitakshara, 397 

order of succession, 397 
Bengal school, 419, 420 

order of succession, 421, 433 
inheritance to stridhana, Mayukha, 454 
of husband to stridhana, Bengal school, 460 

SAMSKARA KAUSTABA, 19 
SAN HIT AS, 11 
SAN NY AS I, 415, 416 
8APIND18, 

consent to adoption, 120-126 
Mitakshara school, 378-381 
succession of, 381 et seq. 
mutual sapinda relationship, 400 
Bengal school, 417-419 

rules of succession, 419-423 
order of succession, 421-433 
inheritance to stridhana , Mayukha, 452455 

SAPRATIBANDHADAYA, 241, 242 
SARAKAM , bequest for, 550 
SARASYATI VILASA, 18 
SASTRAS, 10, 11 

8 AV DAI IK A, power to deal with, 441, 442 

SCHEME FOR ENDOWMENT, 
settlement, 554 
variation, 554 

SCHOOLS OF LAW, 3244 
works of authority, 14-20 
difference between, 20, 21 
governing locality, 26 
change by migration, 26, 27 

SELF- ACQUISITION. See Separate Property 

SENSE, ABSENCE OF, 371 

SEPARATE PROPERTY, 
liability for maintenance, 86 
loss by adverse possession, 234, 246 
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SEPARATE PROPERT Y — 'Continued. 
of owner of impartible estate, 262 
powers over, 248, 249 
what is, 248-254 ■ 
separate ae quisitions, 246 
increased share, 247, 248 
practice of profession or occupation, 250, 251 
gifts and bequests, 251 
grants by Government, 251, 252 
recovery of lost property, 252, 253 
obstructed heritage, 253 
inheritance .from mother, 253 
accretions, 254 
burden of proof, 254-259 
heir entitled to, 361 

SEPARATED BROTHER, 391, 427 

SEPARATED HINDU, heir to, 361 

SEPARATION. See Petition * 

arrangement between husband and wife, 65, 66 
Joint Family, 
in dwelling and food, 221 
presumption, 220-223 
how effected, 343-349 
proof, 349, 350 
act of stranger, 350 
conversion from Hinduism, 350 
decree, 350 
order for sale, 351 

SERVICE TENURES, impartible, -201,262 

SETTLEMENT, family, in Bengal and Oudh, 540 

SEVERANCE. See Partition, Separation 

SHARES, 

Mitakshara law, 238 

alienation of undivided, 299-302 

sale in execution of decree, 300 

position of purchaser, 301, 302 

agreement not to sell, 302 

equity on setting aside alienation, 303 

effect of partition on mortgage of, 303 

SHEBAIT. See Endowment, Idol, Manager 
inheritance, 188 

SHIVA’S TEMPLE, 
bequest for, 551 

S II EADS, See SRADDEA < 

•SIKHS, ■ 

governed by Hindu law, 23 
form of marriage, 58 

SIMULTANEOUS ADOPTIONS, 149 
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SISTER, 

no right on partition, 337 

inherits in Western India, 393, 410, 411 

Mitakshara, 392, 393 

Madras, 413 

Bengal school, 427 

succession to siridhana, maiden’s property, 447 
Mitakshara, 451, 452 
Bombay, 449, 455 
Madras, 451 

powers, Bombay, 467 

SISTER’S DAUGHTER, Bengal school, 429 

SISTER’S DAUGHTER’S SON, 
adoption of, 142 
inheritance, Mitakshara, 404 

Bengal school, 429 
siridhana , Mitakshara, 451 

SISTER’S SON, 

adoption of, 141 - ■ 

inheritance, 364, 366 • 

Mitakshara, 392, 393, 402 
Bengal school, 428, 429 
succession to stridlwna, Mitakshara, 451 
: Madras, 451 
Mithila, 456 
Bengal school, 460 

SISTER’S SON’S SON, Mitakshara, 401, 403 
SISTER’S SON’S SON’S SON, 403 
SMALL CAUSE COURTS, law administered in, 4 
SMRITI, 10 

SMRITI OF RAGHUNANDANA, 15 

SMRITI CHANDRIKA, 17 
succession of sapindas y 396 
reunion of sapindas, 415 
devolution of stridhana, 455, 456 

■ SOHAG GRANTS, 263 

4 4 SON ’’ includes adopted son, 179 

SONS. See Adoption, Coparceners* Father, Illegitimate 
recognized in ancient times, 100, 101 
bom after adoption, 187, 188 
maintenance, 206-209 
only son adoption, .145 

as dvyamushyana, 191 
bom after partition, 330 
succeed per stirpes, 367 
Mitakshara, 381, 382 

competition with illegitimate sons, 383, 384 
Bengal school, 423 
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SON continued. 

inheritance to stridhana, Mitakshara, 449 

Mayukha, 452, 453 
Mithila, 456 
Bengal, 457-459 
impartible estate, 519, 520 

SON-IN-LAW, 

maintenance, 211 

inheritance to stridhana , Bengal school, 461 
gift to, 485 

SON’S DAUGHTER, 

Mitakshara, 3S6 
Bombay, 410, 411 
Madras, 413 

SON’S DAUGHTER’S DAUGHTER’S SON, Mitakshara, 404 

SON’S DAUGHTER’S SON, 366 
Mitakshara, 402 
Bengal school, 421, 426, 430 

SON’S DAUGHTER’S SON’S SON, Mitakshara, 403 

SON’S SON, 

takes by representation. 365, 424 
succession, per stirpes , 367 
inheritance, Mitakshara, 385, 386 
Bengal school, 424 

succession to stridhana, Mitakshara, 450 
Mayukha, 452 
Bengal school, 457, 458, 459 

SON’S SON’S DAUGHTER’S SON, 

Mitakshara, 402 

Bengal school 421, 426, 430 

SON’S SON’S DAUGHTER’S SON’S SON, Mitakshara, 403 

SON’S SON’S SON, 

takes by representation, 365, 386, 424 
succeeds per stirpes , 367 
inheritance, Mitakshara school, 386 
Bengal school, 424 
stridhana, Mayukha, 452, 453' 

Bengal school, 457, 458, 459 

SON’S SON’S SON’S SON, Mitakshara, 394 

^ SON’S SON’S SON’S SON’S SON, Mitakshara, 394 

SON’S SON’S SON’S SON’S SON’S SON, Mitakshara, 394- 

SON’S SON’S WIDOW, 364 

SON’S WIDOW, 364 See Daughteb-in-law 
in Bombay, 412, 418 

SON’S WIFE, See Paughteb-ih-la^t ■ ■ ; v . ; ;' 

SODROm tie* Hjnot Uw 
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SPECIFIC PERFORMANCE, 
of agreement’ to marry, 50 
adopt, 187 

where invalid sale, 208 
SHADE.* 

connection with inheritance, Mitakshara, 378, 378 

Bengal school, 417, 418 
alienation to provide for, 289, 480, 481, 184 

SRIKRISHNA, 15 

SRUTI (Vedas), 10 



STAMP on permission to adopt, 114 
“ STARVING MAINTENANCE,’ ’ 83 


STATUTES. See List, p/.xcvii 

STEPBROTHER. See Half-Beother 

STEPDAUGHTER, 

succession to stridhana, Mitakshara, 451 
Mifchila, 457 

STEPDAUGHTER’S SON, 

succession to stridham, Mitakshara, 451 
Mayukha, 454 
Mithila, 457 

STEPMOTHER. See Marriage 
mafriage with her relations, 43 
no right to give in marriage, 48 
or in adoption, 138 
right on .partition, 333, 334 
inheritance 366 
Mitakshara, 390 
Bombay, 412, 413 
after sister, 411 
Bengal school, 427 

STEPSISTER’S SON, Mitakshara, 402 

STEPSON, 

maintenance, 212 
stridkana , Mitakshara, 451 

Mayukha, 454 

Bengal school, 457, 458, 459, 461 

STEPSON’S SON, 

stridkana s, Mitakshara, 451 

Mayukha, 454 

Bengal school, 457, 458, 459 

STEPSON’S SON’S SON, stridkana, Bengal school, 457, 433 

ST El DEAN A, Chap. XIII, 

unchastity not bar to inheritance, 389 
physical defects/ 374 

434 ? 435 i ■ 
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STRIDE A NA — -continued* 
classification, 435 
descriptions, 435-440 
YautaJca , 435 

Sulka, 436, 437. See SULK A. 

AdMvedanilca , 437 

property for maintenance, 438 

property owned before marriage, 438 

gifts by husband, 438 

gifts by strangers, 438 

mechanical arts, labour and skill, 439 

investments, 440 

acquired by adverse possession, 440 
power to deal with it, 440444, 527 
gift by husband, 441-444 
powers of widow, 444, 445 
inheritance to, Chap. XIV. 
principle, 446 

maiden’s property, 446, 447 
according to Mitakshara, 447-452 
Sulka, 447 

other property, 448-452 
survivorship, 450 
according to Mayukha, 452-455 

Smriti Chandrika, 455, 456 
Mithila school, 456, 457 
Bengal school, 457-461 

escheat, 462 

illegitimate children, 462 « 

dancing-girls and prostitutes, 462, 463 

SUCCESSION. See Obstructed Heritage, Unobstructed Heritage, 
Inheritance 

application of Hindu law, 3 
converts to Islam, 24 

SUCCESSION CERTIFICATE, 508 

SUCCESSIVE ADOPTIONS, 329, 130 

SUDHIVIVEKA, 20 

SUDRAS, 23 

have no special gotra, 40 
adoption, age of boy, 146, 147 

relationship of mother to adoptive father, 144 

•SUIT. See Parties, Restitution, Reversioner 
by married woman, 75 
for maintenance, 94-97 
: by coparcener, 236, 267-269 
by manager, 279-283 
by female owner, 494 
abatement, -505, .513 
by manager of endowment, 563, 564 
in respect of endowments, 576-580 
under Religious Endowments Act, 590-594 
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SULK A, 

described, 438, 437 

inheritance to, according to Mitakstea, 447, -US 
Mayukha, 452 
Smrifci Chandrika, 455 
Mitkila school, 456 
Bengal school, 460 

SUN! BORAHS, 24, 25 
8 U N N U D, stridham , 439 

SUPERSESSION (ADHIVEDANA), 36. See Adhxvedanika 
SURETY, 311, 312 

SURRENDER by female heir, 490, 491 

SURVIVORSHIP, 

adopted son, 179, 184 
coparceners, 237 
stridham , 449 

SUTRAS, 10 

SVAYANDATTAKA SON, 101 

TAGORE CASE, 530-530 
TARWAD, maintenance, 235 
TEMPL& 

suits as to rights of worship, 546 
bequests for, 551 
offerings, 557, 558 

possession and management, 557, 55S 
brotherhoods attached to, 560 
transfer to trustees, 585, 586 
Government not to hold charge of, 595 

TENURE HOLDERS, partition, 325 
TESTAMENTARY GUARDIAN, 213, 216, 217 
THEFT, husband and wife, 76 
TITLE OR HONOUR, adopted son, 181 
TRADE. See Family Trade 

TRANSFER. See Alienation 
of subject of gift, 521, 522 
of temple to trustees, 585, 586 

TRUSTS, 540, 541 

for endowments, 547 

TRUSTEE OF ENDOWMENT., See Endowment, Manager 
decision of majority, 559 

UNAPPROPRIATED INCOME, female owner, 476 . 
UNASSOCIATED BROTHER, 399, 427 
H.Tj. 
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UNBORN PERSON, 

' inheritance. 362 

gift to, in will, 533-538 

under Hindu Wills Act, 543 

UNCERTAINTY as to endowment, 550-552 

UNCHASTITY, 

loss of right of maintenance, 78, 82, 97 
to share on partition, 336 
of adoption, 132 
to inheritance, by widow, 368 

other heirs, 368, 369 
stridhan j)roperty, 369 

UNCLE. See Father’s Brother, Mother’s Brother 

UNCLE’S WIDOW, 366 

UNDUE INFLUENCE, adoption. 152 

UNITED PROVINCES, Hindu law administered in, 4, 5 

UNOBSTRUCTED HERITAGE 241, 242 

UPANISHADS, 10 

USAGE. See Custom 

UTERINE BROTHER, See Brother 

VAISYAS, 23 

VAXAPttASTHA, 415, 4)6 
inheritance to, 415 

VEDANGAS, 10 

VEDAS, 10 

VESTING, 

on adoption, T78, 193-195 
of inheritance, 362 

VESTING ORDER, 270 
VIJNANESHWARA, 16 
VIRAMITRODAYA, 18, 19 
VIVADA CHANDRA, 20 
VIVADA OHTNTAMANI, 20 
VIVADA RATNAKARA, 20 
VYAVAHARA CHINTAMANI, 20 
VYAVAHARA MAYUKHA. See Mayukha 
VYAVAHARA NIRNAYA, 18 


WAIVER of rights on adoption, 188 
WAJIB-UL-ARZ, statement as to adoption, 175 
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WASTE, 

by limited female owner, 473, 474 
suit to restrain, 501-504 

by subsequent reversioner, 505-507 

WIDOW. See Decree, Maintenance, Remarriage, Will, Woman 
remarriage, 37 

prohibited degrees, 45 
guardianship of minor, 60 
debts of remarried, 76 
maintenance, 78, 79 
amount, 86-88 
residence, 80-82 
funeral expenses, 88 
adoption by, 118 et seq. See Adoption 
gift in adoption, 134, 135 
alienations, 199, 200 

consent of reversioners, 200 
right on partition, 327, 332-336 
as such, only heir to husband, 364 
except in Bombay, 366 
unchastity, 78, 82, 97, 132, 368 
of disqualified person, 374 
competition with illegitimate son, 384, 385 
inheritance, Mitakshara school, 386. 387 
devesting, 193-195, 387, 424 
of gotmja sapinda, heir in Bombay, 412, 413, 454 
of son. 412 
of bcguIhuSf 41 2 
Bengal school, 417, 424 
powers over siridlxma , 444, 445 

inherited property, 464-466. See Woman 
movable property, 469, 470 
nature of estate, 465, 466, 471, 472 
management when more than one, 474 
alienation when more than one, 480 
pilgrimage, 481 
surrender of estate, 490, 491 
disclaimer, 490, note 5 

WIDOWED-, adoption by, 106 

WIFE. See Co-wipe, Husband and Wipe, Maintenance, Restitution, 
Stride an a 
guardianship, 66 
maintenance, 67, 76-78 
remedies, 94-97 
assent to adoption, 111, 112 
permission to adopt, 112-118 
right on partition, 333, 332 
of disqualified person, 374 
gifts to, by husband, 438 

immovables, 441-443 

WILL, Chap. XVIII., 

property subject to maintenance, 84, 85 
right of widow to dispute, 90 

H.l. . 2 u 2 
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WILL' — continued. 

meaning of words “ father ” and “ son,’ 5 178, 170 
not revoked by adoption, 186, 187 
condition as to partition, 320 
devise by husband to wife, 441-143 
of wife, 443 

of restricted female owner, 471, 493, 527 

powers of woman under, 491, 492 

definition, 525 

law of gifts, 526 

subject of will, 526, 527 

testamentary capacity, 527 

siridhana. 527 

form, 527, 528, 543, 544 

construction, 528-530 

technical words, 530 

presumption that whole interest passes, 531, 532 

attempt to alter law of inheritance, 532 

repugnant condition, 532, 533 

bequest to unborn person, 533-539 

gift to a class, 534, 535 

Hindu Transfers and Bequests Act, 536 

Hindu Disposition of Property Act, 536-539 

religious and charitable endowments, 539, 540 

joint gift, 540 

power of appointment, 540 

perpetuities, 540 

trusts, 540, 541 

gift over, 541 

accumulations. 542 

Hindu Wills Act, 542-545 

execution, 543, 544 

in Malabar, 545 

in Oudh, 545 

WOMAH. See Female Heir, STRIDUANA 
cannot adopt, 112 
coparcener, Mitakshara law, 228 
partition, 327, 328 
inherits by express texts, 366 
Western India, 366, 367 
power’s over inherited property. Chap. XV. 
limited powers, 464-466 
estate created by contract, etc., 465 
not fresh stock of descent, 464 
cannot alter estate, 466 
Bombay law, 467, 468 
movable property, 469, 470 
' will, 471/ 

share on partition, 327, 328, 331-3 
nature of estate, 465, 466, 471, 472 
interference by Court, 473, 474 
additions to estate, 474 
accumulations, 474, 475 
unappropriated income, 475, 476 
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WOMAN — continued. 

savings from maintenance, 476 
leases, 478 
quarry or mine, 477 
alienation for her life, 477 
sale of personal interest, 478 
when she can alienate, 478 d seq. 
latitude in exercise of powers, 485 
consent of reversioners, 486-490 
surrender, 490, 491 
disclaimer, 490, note 5 
abandonment of worldly affairs, 491 * 
powers under will, 491, 492 
by Court, 492 

debts not charged on property, 492, 498 
represents estate in proceedings and suits, 493, 494 
decree against, 494-496 
compromise, 495 
parties to suit, 496 
sale in execution of decree, 496-498 
sale for arrears of Government revenue, 498 
rent, 498 

unauthorized acts voidable, 4S6 
neglect to get in property, 504 
ouster by reversioner, 504, 505 
who pan dispute her acts, 501 el seq . 
receiver, 505 

jmoof in suit as to alienation, 510-512 
* management of endowment. 557, 569 


WOMAN’S PROPERTY. See STRIDE AN A 

WORSHIP, 

suit as to, 547 
alienation of turn, 573, 574 
attachment, 574, 575 
partition, 575 


YAJNAVALKYA, .11 

YAUTAKA STM Dll AN A, 
defined, 435 

inheritance to, Mayuhha, 452, 453, 454 
Smrifci Chandrika, 458 
Bengal school, 457, 458 
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